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DECISIONS 

OF    THE 

COBRT  OF  APPEALS  OF  KENTDCKY 


APRIL  TERM,  1907 


CASE  1.— ACTION  BY  ROY  HOBBS  AGAINST  LOUISVILLE  H. 
&  ST.  L.  RY  CO.  INVOLVING  THE  RIGHT  OF  THE 
PLAINTIFF,  AFTER  DISMISSING  HIS  ACTION 
WITHOUT  PREJUDICE,  TO  INSTITUTE  AN- 
OTHER WITHOUT  PAYING  THE  COSTS  OF  THE 
FIRST  ACTION.— May  30. 

Hobbs  V.  L.,  H.  &  St.  L.  Ry.  Co. 

Appeal  from  Henderson  Circuit  Court. 

J.  W,  Hbnson,  Circuit  Judge. 

From  a  judgment  of  dismissal  plaintiff  appeals. 
Beversed. 

Costs — Stay  of  Subsequent  Action  Until  Payment. — ^Under  Ky.  St 
1903,  sec.  884,  authorizing  a  resident  poor  person  to  prose- 
cute an  action  without  paying  costs,  where  such  a  person  dis- 
missed an  action  without  prejudice,  he  may  maintain  another 
action  upon  the  same  cause  without  paying  the^ costs  awarded 
against  him  in  the  former  action;  it  not  appearing  the  dis- 
missal was  intended  to  harass  defendant  or  burden  it  wiCh 
unnecessary  costs. 

DORSEY  &  STANLEY  for  appellants. 

POINTS  AND  AUTHORITIES  CITED. 

1.  If  there  was  ever  a  case  that  will  appeal  to  or  touch  the 
heart  of  a  court  it  seems  to  us  it  is  the  case  at  bar.  Hero  Is  a 
boy  fifteen  years  old,  delicate,  weak,  with  his  arm  amputated, 
unable  to  work,  who  sues  by  his  father  and  next  friend,  who  Is 
totally  blind  and  without  a  dollar  in  the  world,  and  yet  they  are 
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turned  out  of  court  because  they  are  unable  to  pay  a  railroad 
company  the  sum  of  $47.55.  We  do  not  believe  tdiis  is  the  law, 
and  we  will  not  believe  it  until  this  rule  is  established  and  iixed 
by  this  court 

2.  No  disposition  is  shown  upon  the  part  of  this  appellant  to 
annoy  or  worry  or  to  nag  this  railroad  company,  but  he  has  simply 
in  a  quiet,  unostensible  way,  proceeded  to  secure  his  rights  as  he 
understands  them,  and  because  he  has  seen  fit  to  dismiss  this 
suit  without  prejudice  once,  he  has  the  temples  of  justice  shut 
in  his  face  and  is  told  to  raise  $47.55  for  the  railroad  company  or 
get  out  of  court.  We  don't  believe  this  is  law,  and  we  conse- 
quently ask  and  expect  at  your  hands  a  reversal  of  this  cause. 

Civil  Code,  sec.  37,  616-17-18  and  19;  Ky.  Stats.,  sec.  884;  Wes- 
terfleld  vs.  Wilson,  12th  Bush,  125;  Richardson  vs.  Hunt,  5  Ky. 
Law  Rep.,  931. 

HELM  &  HELM  for  appellee. 

The  motion  to  stay  proceedings  In  a  second  suit  on  the  same 
cause  of  action  is  of  great  antiquity,  having  early  arisen  in  the 
English  courts  in  actions  of  ejectment,  where  one  judgment  was 
not  a  bar  or  res  adjudicata  in  subsequent  suits  to  try  the  same 
title.  Even  in  ejectment  suits  the  action  of  the  court  in  staying 
proceedings  was  put  upon  equitable  grounds:  First,  to  prevent  Vte 
process  of  the  court  and  the  courts  themselves  being  made  a 
means  of  oppression  and  extortion,  by  compelling  those  asking 
justice  to  be  equitable  and  make  whole  a  defendant  needlessly 
subjected  to  court  costs;  and  second,  it  was  declared  contrary  to 
both  equitable  principles  and  the  common  law  to  permit  vexa- 
tious and  repeated  litigation.  And  unless  clear  grounds  to  the 
contrary  were  shown,  there  was  an  almost  conclusive  presump- 
tion that  a  second  suit  on  the  same  cause  of  action  and  between 
the  same  parties  was  vexatious.  The  court  has  doubtless  had  the 
experience,  or  at  least  observed  the  practice  of  persons  present- 
ing a  claim,  saying,  "Ton  can  better  aftord  to  pay  this  claim  than 
stand  the  court  costs;"  and  it  is  undoubtedly  true  that  a  great 
many  claims  of  all  kinds  are  settled  simply  for  fear  that  the 
court  costs,  which  it  is  the  right  of  a  citizen  to  impose  upon 
another,  will  exceed  the  amount  in  controversy,  or  for  which 
the  controversy  can  be  settled.  It  is  obvious  that  if  the  practice 
is  permitted  of  an  insolvent  and  impecunious  plaintifT  "litigating 
and  relitigating  and  experimenting  and  re-experlmenting"  at  the 
cost  of  the  defendant,  and  with  immunity  to  himself,  that  the 
"jLintiff  in  sucb  cases  has  a  tremendous  leverage  upon  and  ad- 
intastt  Af  a  defendant  when  the  claim  presented  is  small.    It 
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certainly  can  not  be  in  accord  with  the  policy  of  the.  law  of  the 
State  to  encourage  or  assist  or  even  to  acquiesce  in  the  use  of 
the  processes  of  the  court  as  a  means  of  intimidation  or  extortion. 

AUTHORITIES  CITED. 

Civil  Cod&,  sections  687,  113,  subsections  5  and  8,  section  737,1 
subsection  11;  Encyclopedia  of  Law  and  Procedure,  vol.  11,  (Cyc.)  ■ 
page  255;  Sooy  v.  McKean,  etc.,  9  N.  J.  Law,  886;  Buckles  v.  Chi-  ' 
cago  M.  &  St.  P.  R.  Co.,  the  Federal  Court  for  the  Western  Dis- 
trict of  Missouri    (September,   1891),  47  Federal,   424;    Supreme 
Court  of  New  York  in  Perkins  v.  Hinman,  19  Johnson's  Rep.  237; 
3  Cowan,  381,  27  Howards  Practice,  156,  3  Abbott's  Practice,  365, 
5  Duer,  688;  Saxton  v.  Stowell,  11  Paige  (N.  Y.)  526;  Robbing  v. 
Merchants'  and  Miners'  Transportation  Co.,  116  R.  L  227,  14  Atl. 
Rep.  860;   Schwebe  v.  Hemrich,  69  Pac.  Rep.  643;   Matthews  in 
the  Supreme  Court  of  Ala.    (February,  1906),  40  So.  Rep.,  78; 
Henderson  v.  Griffith,  5  Pet.  (U.S.)  151;  Gerrish  v.  Pratt,  6  Minn. 
56;  State  v.  Howe,  64  Ind.,  18;  Fleming  v.  Penn.  Ins.  Co.,  4  Pa. 
Stats.,  475;  Langsdon  v.  Marks,  86  Gai,  435;  Mcintosh  y.  Hoban, 
11  Wis..  400. 

Opinion  of  the  Oouet  by  Judge  Oabboll — ^Revers- 
ing. 

The  only  question  involved  in  this  case  is  whether 
or  not  a  party  who  has  dismissed  without  prejudice 
his  action  will  be  allowed  to  maintain  another  suit 
upon  the  same  cause  against  the  same  parties  until 
he  has  satisfied  the  costs  adjudged  against  him  in  the 
dismissed  action.  The  appellant — for  what  reason 
the  record  does  not  disclose — dismissed  without  prej- 
ndice  an  action  brought  against  appellee,  and  soon 
afterwards  instituted  another  based  on  the  same 
cause.  In  the  action  that  was  dismissed  appellee 
recovered  judgment  for  $47,  its  costs  in  that  suit 
expended  When  the  second  action  came  up  for  plead- 
ing, motion  was  made  by  appellee  that  appellant,  the 
plaintiff  therein,  be  require!  to  pay  by  a  day  eertain 
this  cost^  on  pain  of  dismissal  of  his  action.    XJnoon- 
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troverted  affidavits  were  filed  by  the  plaintiflf  showing 
that  he  could  not  pay  the  costs,  and  he  asked  to  be 
permitted  to  prosecute  the  second  action  in  forma 
pauperis;  but  the  lower  court  ruled  that  the  costs 
must  be  paid,  and  upon  his  failure  to  pay  them  dis- 
missed the  action. 

We  have  no  statute  covering  a  question  like  this, 
nor  has  it  heretofore  been  brought  to  the  attention 
of  this  court.  But  in  many  of  the  state  and  federal 
courts  it  is  not  unusual  to  pursue  the  course  adopted 
by  the  lower  court.  In  volume  11  of  Cyc,  at  page 
255,  speaking  of  this  practice,  it  is  said:  **The  court 
may,  and  ordinarily  will,  stay  proceedings  in  a  sech 
ond  action,  legal  or  equitable,  between  the  same 
parties,  for  the  same  cause  of  action,  until  the  costs 
of  the  first  action  are  paid.  This  is  true,  irrespective 
of  the  manner  in  which  the  action  terminates,  as 
where  the  plaintiff  is  nonsuited,  or  where  he  dis- 
misses or  discontinues  his  action,  or  takes  a  voluur 
tary  nonsuit,  or  the  suit  is  dismissed  for  failure  of  the 
plaintiff  to  state  a  cause  of  action,  or  where  the  com- 
plaiut  is  dismissed  foi:  failure  to  pay  the  costs  im- 
posed on  opening  a  default.  But  the  rule  does  not 
apply  where  the  second  suit  is  rendered  necessary  by 
the  act  of  the  defendant  himself,  as,  for  instance,  by 
defendant's  fraud  or  perjury  in  procuring  a  non- 
suit, where  the  cause  of  abatement  is  the  death  of 
the  party,  or  where  the  former  suit  was  dismissed 
through  the  attorney's  neglect."  Where  this  rule 
obtains,  proceedings  in  the  second  action  are  stayed 
to  a  day  when  the  costs  of  the  first  suit  must  be  paid^ 
and,  if  not  paid  within  the  designated  time,  the  action 
will  be  dismissed ;  and  in  these  jurisdictions  the  power 
is  said  to  be  sparingly  exercised  in  the  sound  dis^- 
cretion  of  the  court,  and  finds  its  support  in  the  theory 
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that  it  tends  to  prevent  the  vexatious  multiplication  of 
suits.  In  the  case  before  us  it  does  not  appear  that 
in  dismissing  his  action  the  plaintiff  was  actuated  by 
a  purpose  to  harass  or  annoy  or  burden  the  defend- 
ant with  unnecessary  costs ;  and,  as  it  is  apparent  that 
lie  was  unable  to  pay  the  costs  of  the  first  suit,  it 
would  be  exercising  arbitrary  power  to  deny  the 
right  to  institute  a  second  suit,  and  thereby  prevent 
him  from  prosecuting  a  meritorious  claim. 

We  do  not  mean  to  hold  that  trial  courts,  in  the 
exercise  of  a  reasonable  discretion  over  parties  and 
proceedings,  to  the  end  that  justice  may  be  promoted, 
will  not  under  any  state  of  case  be  permitted  to 
require  the  plaintiff  to  pay  the  costs  of  an  action 
unnecessarily  dismissed  with  the  apparent  design  of 
subjecting  his  adversaiy  to  unreasonable  trouble  and 
expense  or  to  lay  down  any  rule  that  will  prevent  the 
court,  in  the  exercise  of  a  sound  discretion,  upon  a 
proper  showing,  from  requiring  a  party,  as  a  condi- 
tion precedent  to  maintaining  a  second  action,  to  pay 
the  costs  of  the  former  one  between  the  same  parties. 
But  it  is  certainly  not  the  purpose  of  our  laws,  and  has 
never  been  the  practice  in  this  state,  to  impose  upon 
its  citizens  burdens  that  would  prohibit  them  from 
appealing  to  the  courts  to  protect  their  rights  or  re- 
dress their  wrongs.  The  courts  are  open  to  the  poor 
as  well  as  to  the  rich,  and,  subject  to  reasonable  stat- 
utory regulations,  every  person  has  the  right  to  pros- 
ecute actions  for  injury  done  to  his  person,  property, 
or  reputation,  and,  in  the  language  of  the  Bill  of 
Bights,  *Ho  have  remedy  by  due  course  of  law  and 
right  and  justice  administered  without  sale,  denial  or 
delay.  *'  To  uphold  the  ruling  of  the  lower  court 
would  be  violative  of  this  principle  and  in  conflict 
with  section  884  of  the  Kentucky  Statutes  of  1903, 
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providing  that  ''a  poor  person  residing  in  this  state 
may  be  allowed  by  a  court  to  prosecute  or  defend  an 
action  therein  without  paying  costs;  whereupon  he 
shall  have  any  counsel  that  the  court  may  assign  him, 
and  from  all  officers  all  needful  services  and  process 
without  any  fees,  except  such  as  may  be  included  in 
*Jie  costs  recovered  from  the  opposite  party/'  In 
Westerfield  v.  Wilson,  12  Bush,  125,  it  was  held  that 
a  poor  infant  and  his  insolvent  next  friend  may  be 
permitted  to  prosecute  an  action  without  giving  secur- 
ity for  costs,  although  section  619  of  the  Civil  Code  of 
Practice  provides  that,  **a  guardian,  curator  or  next 
friend,  suing  for  a  person  under  disability,  *  *  * 
when  insolvent,  may  be  required  to  give  security  for 
costs,  and  on  failure  to  do  so  in  a  reasonable  time 
after  it  is  directed  by  the  court,  upon  motion  of  the 
defendant,  his  action  shall  be  dismissed' ' — saying: 
"If  the  infant  plaintiff,  by  reason  of  her  poverty  and 
want  of  legal  capacity  to  indemnify  those  against  loss 
who  might  be  willing  to  offer  their  services  as  next 
friend,  is  unable  to  furnish  the  name  of  a  solvent 
party  liable  for  costs,  the  greater  the  necessity  for 
permitting  those  in  such  a  helpless  condition  to  avail 
themselves  of  the  provisions  of  the  statute.  Any 
other  construction  of  this  law  would  preclude  infants, 
however  great  the  wrongs  committed  upon  their  per- 
sons or  property,  from  maintaining  an  action,  unless 
their  next  friend  or  guardian  was  able  to  pay  the 
costs.  The  section  of  the  statute  gives  to  the  court 
a  discretion  in  permitting  or  refusing  the  application 
to  prosecute  or  defend  an  action  without  the  payment 
of  costs.  Still  this  discretion  is  not  arbitrary;  and 
upon  a  state  of  facts  showing  the  right  of  the  party 
to  maintain  the  action  and  the  grounds  for  a  recovery, 
nothing  else  appearing,  it  is  the  duty  of  the  court  to 
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permit  the  prosecution  of  the  action  without  the  pay- 
ment of  costs.'' 

There  is  no  substantial  difference  between  dismiss- 
ing an  action  because  the  party  is  unable  to  secure  the 
costs,  and  dismissing  it  because  he  cannot  pay  the 
costs  of  a  former  action,  dismissed  for  sufficient  rea- 
sons, and  not  with  the  design  of  vexatiously  annoying 
his  adversary.  The  enforcement  of  the  arbitrary 
practice  adopted  by  the  lower  court  wonld  in  many 
instances  prevent  a  poor  person  from  obtaining  relief 
to  which  he  might  be  justly  entitled,  and  deny  him 
that  equality  before  the  law  that  is  the  boast  of  our 
system  of  jurisprudence. 

Wherefore  the  judgment  of  the  lower  court  is  re- 
versed, with  directions  to  proceed  in  conformity  with 
this  opinion. 

Petition  for  rehearing  by  appellant  overruled. 
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CASE  2.--PROSE5CUTION  AGAINST  JOHN  WEISENBURG  AND 
OTHERS  FOR  VIOLATING  THE  LOCAL  OPTION 
LAW.— May  30. 

Gomonwealth  v.  Weisenburg,  Etc. 

Appeal  from  Breckenridge  Circuit  Court. 

Weed  S.  Chelf,  Circuit  Judge. 

From  a  judgment  dismissing  the  prosecution  the 
commonwealth  appeals— Reversed. 

1. — ^Intoxica  :ng  Liquors — Local  Option — Submission  to  Popular 
Vote — Contest — Appeal — Supersedeas — Operation  and  Effect. 
— ^An  election  under  the  local  option  law  was  held  in  a  city  in 
which  the  sale  of  intoxicating  liquors  had  previously  been 
prohibited.  The  election  resulted  in  favor  of  the  sale  of 
liquor.  A  contest  of  the  election  was  dismissed  by  the 
contest  board  and  an  appeal  taken  to  the  circuit  court, 
which  declared  the  election  void.  After  the  contest  board 
had  dismissed  the  contest,  and  before  the  appeal  was  prose- 
cuted to  the  circuit  court,  the  city  issued  a  license  to  retail 
liquors.  The  judgment  of  the  circuit  court  declaring  t,he  elec- 
tion void  was  superseded,  and  an  appeal  taken  to  the  Court 
of  Appeals.  Held,  that  the  supersedeas  which  suspended  the 
efficacy  of  the  judgment  left  affairs  in  the  same  condition 
they  were  just  before  the  judgment  was  rendered,  and  the 
privilege  of  the  licensees  tx)  conduct  their  business  under  the 
license  was  not  interfered  with  duri  g  the  life  of  the  license 
or  until  the  appeal  was  disposed  of. 

2.  Same — Local  Option — Election — Statutory  Provisions. — Ky. 
Stats.,  1903,  section  2556,  provides  that  after  a  local  option 
election  the  canvassing  board  shall  certify  the  result  to  the 
clerk  of  the  county  court,  the  judge  shall  have  it  spread  qn 
the  order  book  of  his  court,  and  it  sftiall  be  prima  facie  evi- 
dence in  any  proceeding  under  the  act.  Section  2557  pro- 
vides that  after  the  entry  of  ti*"^  certifcate,  if  the  vote  was 
against  the  sale,  etc.,  of  liquors,  it  shall  be  unlawful  to  sell 
the  same.    Section  2566  provides  that,  when  notice  of  a  con- 


Digitized  by 


Google 


Vol.  126.]  APRIL  TERM,  1907.  9 

Commonwealth  v.  Weisenburg,  etc 

test  of  the  election  shall  be  executed  on  the  county  judge, 
the  certificate  shall  not  be  recordc  .  Held,  that  where  an 
election  was  had  in  a  territory  In  whic  the  sale  of  intoxi- 
cating liquors  had  previously  been  prohibited,  resulting  In 
favor  of  the  sale,  but  a  contest  was  had,  and  the  certificate 
was  not  recorded,  the  city  authorities  had  no  au- 
thority to  issue  a  license  to  sell  intoxicating  liquors,  since, 
the  election  having  changed  the  status  of  the  territory,  ic 
was  necessary  that  the  certificat  be  recorded  In  order  that 
the  election  might  become  effective. 

J.  R.  LAYMAN,  Commonwealth's  Attorney  for  appellant. 

N.  B.  HAYS,  Attorney  General,  and  C.  H.  MORRIS,  of  counsel. 

We  think  this  court  should  reverse  the  lower  court  for  the 
following  reasons: 

1.  Thore  should  have  been  a  judgment  of  "guilty"  or  "not 
guilty."  The  appellees  were  either  guilty  or  Innocent,  and  the 
subsequent  action  of  the  Court  of  Appeals  can  not  and  will  not 
affect  their  past  acts  so  as  to  make  that  which  is  not  now  a 
violation  of  law  punishable  by  a  fine.  We  do  not  think  a  judg- 
ment holding  that  a  prosecution  is  "p'^eniature"  when  it  Is  for  an 
act  previously  committed  can  with  reason  be  sustained. 

2.  There  having  been  no  special  registration  as  required  by 
section  1495,  Ky.  Stats.,  and  chapter  6,  page  21,  Acts  1904,  the 
election  was  invaUd  and  of  no  effect.  This  court  said  in  the  case 
of  Earley  v.  Raines,  89  S.  W.  289,  that  the  requirement  of  section 
1495,  Ky.  Stats.,  applies  in  every  "special  election  held  in  cities 
and  towns  in  this  Commonwealth  whether  such  city  or  town,  or 
any  part  thereof,  is  voting  alone  or  in  connection  with  other. 

8.  We  very  earnestly  insist  that  the  sale  herein  complained  of 
was  also  in  violation  of  law  and  without  right  because  the  cer- 
tificate of  the  result  of  the  election  had  not  been  and  is  not  now 
spread  on  the  order  book  of  tbe  county  court  of  Breckenridge 
county.  The  only  certificate  on  the  order  book  being  the  one 
showing  the  local  option  law  to  be  in  force  in  the  magisterial 
district,  which  fact  the  agreed  statement  shows. 

CITATIONS. 

L.  &  N.  R.  R.  Co.  v.  Com'lth,  66  S.  W.,  505;  Ford  v.  Moss,  98 
S.  W.,  1015;  Ball  v.  Com'lth,  98  S.  W.,  326;  Shindler,  county 
Judge  V.  Floyd,  81  S.  W.,  668;   Edwin  v.  Benton,  87  S.  W.,  291; 
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Cole  V.  Com'lth,  98  S.  W.,  1002;  Com'lth  v.  Hoke,  14  Bush,  668; 
Young  V.  Com'lth,  14  Bu*,  161. 

MURRAY  &  MURRAY,  for  appellees. 

STATEMENT  OF  APPELLEES  CONTENTIONS  IN  THIS  CASE. 

1.  The  appellees  aro  licensed  dealers  in  spirituous,  etc.» 
liquors,  and  have  been  since  the  10th  day  of  July,  1906. 

2.  Thait  the  Judgment  of  the  circuit  court  sustaining  the  Jur- 
isdiction of  the  contest  board  was  suspended  by  tho  appeal  of  O. 
De  Haven,  etc.;  that  said  decision  is  not  now  in  force,  and  was 
not  after  the  execution  of  the  said  supersedeas  bond  by  the  con- 
testees  O.  De  Haven,  etc. 

3.  No  prosecution  for  the  violation  of  the  local  option  law 
will  lie  against  the  appellees  until  at  least  after  tftie  final  decision 
of  this  court  on  said  contes-^.  We  can  not  conceive  that  the 
contestants  and  oontestees,  by  an  agreement  among  themselvcB 
can  bind  the  appellees  until  that  agreement  becomes  the  Judg- 
ment of  the  court.  It  does  not  become  res  adjudicata  until  the 
court  adjudges  the  matter. 

AUTHORITIES  CITED. 

Ky.  Stats.,  sections  2556,  2557,  2561,  4197;  also  section  10,  ar- 
ticle 5,  chapter  92,  Gen.  Stats.;  Adams  v.  Stephens,  38  Ky.,  page 
443;  Runyan  v.  Bennett,  4th  Dana,  page  598;  Locke  v.  Com'lth, 
113,  Ky.,  page  164. 

Opinion  of  the  Coxjbt  by  Judge  Carroll — ^Revers- 
ing. 

In  February,  1907,  the  commonwealth's  attorney 
for  the  ninth  judicial  district  filed  information  under 
section  1141  of  the  Kentucky  Statutes  of  1903  against 
appellees^  charging  them  with  a  violation  of  the  local 
option  law,  alleged  to  be  in  force  in  Cloverport  mag- 
isterial district  of  Breckinridge  county.  The  prose- 
cutions being  lieard  upon  an  agreed  state  of  facts, 
judgment  was  rendered  dismissing  it  upon  the  ground 
that  it  was  prematurely  instituted.  The  agreed  facts 
are  as  follows :  Previous  to  May,  1906,  the  sale  of  in- 
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toxicating  liquors  was  prohibited  in  Cloverport  mag- 
isterial district,  composed  of  election  preciijcts  Nos. 
1,  2,  and  3.    An  election  under  the  local  option  law 
was  ordered  to  be  held  in  these  precincts  on  the  5th 
day  of  Miay,  1906.    The  certificate  of  the  board  that 
caiwassed  the  returns  of  election  showed  that  a  major- 
ity of  the  voters  in  precincts  Nos.  1  and  2  voted  in 
favor  of  the  sale  of  liquors,  whilst  in  precinct  No.  3 
a  majority  opposed  it.    The  certificate  of  the  board  of 
election  commissioners  stating  the  result  in  precincts 
Nos.  1  and  2  was  not  spread  on  the  records  of  the 
Breckenridge  county  court,  because  notice  of  contest 
was  given.    On  the  17th  day  of  May,  1906,  notice  of 
contest  in  precincts  1  and  2  was  presented  to  the 
county  judge  and  the  two  justices  of  the  peace'  resid- 
ing nearest  to  the  courthouse,  asking  that  the  election 
be  decflared  invalid  for  the   reasons   stated  in   the 
notice.    The  contest  coming  on  for  trial  on  June  26th, 
the  contest  board  held  that  they  had  no  jurisdiction, 
and  dismissed  the  contest.    On  August  10th  an  appeal 
was  taken  from  the  decision  of  the  contest  board  to 
the  circuit  court.    The  circuit  court  in  January,  1907, 
entered  a  judgment  holding  that  the  election  in  pre- 
cinct No.  1  was  void.    After  the  contest  board  decided 
that  it  had  no  jurisdiction  of  the  contest,  and  before 
the  appeal  was  prosecuted  to  the  circuit  court,  the 
city  authorities  of  Cloverport  issued  to  appellees  a 
license  to  retail  liquors  from  the  10th  day  of  July, 
1906,  for  the  period  of  one  year  and  on  that  day  ap- 
pellees paid  to  the  clerk  of  the  county  court  of  Breck- 
inridge county  the  State  tax.    On  January  3, 1907,  the 
contestees  in  the  contested  election  case  superseded 
the  judgment  of  the  circuit  court  declaring  the  elec- 
tion void,  and  prosecuted  an  appeal  to  this  court  The 
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judgment  of  the  lower  court  on  that  appeal  has  been 
affirmed. 

The  only  question  to  be  decided  is,  did  the  license 
issued  by  the  proper  authorities  to  appellees  protect 
them?  It  is  contended  for  appellant  that  the  decision 
of  the  circuit  court  holding  the  election  void  subjected 
appellees  thereafter  to  the  penalty  denounced  by  law 
for  selling  liquor  in  local  option  precincts,  although 
the  judgment  was  superseded  pending  an  appeal  to 
this  courts  and,  further,  that  without  reference  to  the 
judgment  of  the  circuit  court  the  right  to  sell  liquor 
in  these  precincts,  although  a  majority  of  the  voters 
favored  the  sale,  did  not  become  effective,  because  the 
certificate  of  the  result  of  the  election  was  not  spread 
on  the  order  book  of  the  county  court.  Appellees 
insist  that  when  the  license  was  issued  the  authorities 
had  the  right  to  grant  it,  as  there  was  at  that  time  no 
law  in  force  in  the  territory  prohibiting  the  issual  of 
licenses,  nor  was  any  proceeding  pending  to  contest 
the  election  under  which  the  right  to  grant  license 
was  authorized,  and  that  the  appeal  and  supersedeas 
suspended  the  judgment  of  the  circuit  court  declaring 
the  election  void.  If  the  authorities  had  the  legal 
right  to  issue  license,  the  judgment  of  the  circuit 
court  annulling  the  election  would  not,  pending  the 
appeal,  affect  the  rights  of  licensees.  The  license 
was  issued  for  the  period  of  one  year,  but  the 
right  to  operate  under  it  was  subject  to  be  taken 
away  at  any  time  by  final  adjudication  that  the 
election  was  void.  If  the  election  during  the  life 
of  the  license  had  been  set  aside  by  the  judgment 
of  this  court,  or  the  judgment  of  an  inferior  tribunal 
or  court  from  which  no  appeal  was  prosecuted, 
the  decision  would  relate  back  to  and  restore  the 
status  that  existed  immediately  preceding  the  eleo- 
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tion;  and  in  such  eveat  the  local  option  law  in  force 
prior  to  May,  1906,  would  have  continued  in  opera- 
tion, and  therefore  the  sale  of  liquor  would  have 
been  illegal,  notwithstanding  the  license.  But  the 
law  allows  all  appealable  orders  to  be  superseded  and 
suspended  pending  an  appeal ;  and  when  the  judgment 
of  the  circuit  court  declaring  the  election  void  was 
appealed  from,  and  its  operation  and  effect  suspended 
by  ther  execution  of  a  supersedeas  bond  and  the  issual 
of  an  order  of  supersedeas,  the  effect  was  to  leave 
affairs  in  the  same  condition  they  were  just  before  the 
judgment  was  entered.  Speaking  of  the  effect  of  a 
supersedeas,  this  court  in  Runyon  v.  Bennett,  4  Dana, 
598,  29  Am.  Dec.  431,  said:  *'A  supersedeas  suspends 
the  efficacy  of  a  judgment,  but  does  not,  like  a  reversal, 
annul  the  judgment  itself.  Its  objects  and  effect  are 
to  stay  future  proceedings,  not  to  undo  what  is  already 
done.  A  consequence  of  this  is  that  whatever  is  done 
under  the  judgment,  after  and  while  it  is  superseded, 
being  done  without  authority  from  the  judgment, 
which  is  then  powerless,  and  against  the  authority 
and  mandate  of  the  supersedeas,  should  be  set  aside 
as  improperly  and  irregularly  done."  To  the  same 
effect  are  Webber  v.  Tanner,  64  S.  W.  741,  23  Ky. 
Law  Rep.  1107,  and  Hey  v.  Hardin,  78  S.  W.  136,  25 
Ky.  Law  Rep.  1454,  Therefore  the  judgment  of  the 
circuit  court,  which  was  rendered  inoperative  for  the 
time  being  by  an  appeal  and  supersedeas,  preserved 
the  status  existing  before  the  judgment  was  rendered, 
and  did  not  annul  or  interfere  with  the  privilege  of 
appellees  to  conduct  their  business  under  the  license, 
if  it  gave  them  such  right;  and  this  continued  during 
the  life  of  the  license,  or  until  the  appeal  was  disposed 
of  by  this  court,  and  its  judgment  had  become  final. 
A  more  serious  question  is  presented  in  the  argu- 
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ment  that  it  was  necessary  to  spread  upon  the  order 
book  of  the  county  court  the  certificate  showing  the 
result  of  the  election  before  it  became  effective  in  the 
territory  in  which  the  vote  was  taken,  and  that  when 
an  election  is  contested  it  forbids  entering  the  order 
on  the  records  of  the  county  court  until  the  contest 
is  disposed  of.  Section  2556  of  the  Kentucky  Statutes 
of  1903  provides  that:  '*If  it  shall  be  found  that  a 
majority  of  the  legal  votes  cast  at  any  election  herein 
provided  for  were  given  for  or  against  the  sale,  barter 
or  loan  of  spirituous,  vinous  or  malt  liquors,  *  *  * 
it  shall  be  the  duty  of  the  canvassing  board  to  certify 
that  fact,  which  certificate  shall  be  delivered  to  the 
clerk  of  the  county  court  and  by  him  safely  kept  until 
the  next  regular  term  of  the  county  court,  at  which 
term  the  judge  thereof  shall  have  the  same  spread  on 
the  order  book  of  his  court,  and  said  entry  of  the  cer- 
tificate in  the  order  book,  or  a  certified  copy  thereof, 
shall  be  prima  facie  evidence  in  any  or  all  proceedings 
under  this  act."  Section  2557  says  that:  *' After  the 
entry  of  the  certificate  of  the  canvassing  board  as 
above  provided  for  in  the  order  book  of  the  county 
court,  if  the  vote  was  given  against  the  sale,  barter  or 
loan  of  spirituous,  vinous  or  malt  liquors,  it  shall  be 
unlawful  to  sell,  barter  or  loan  the  same."  Section 
2566,  fixing  the  manner  in  which  local  option  elections 
may  be  contested,  provides  that:  *'When  a  notice  of 
the  contest  shall  be  executed  on  the  county  judge,  the 
certificate  shall  not  be  recorded."  The  original  local 
option  law  was  an  act  of  1874,  which  remained  in  force 
without  material  change  until  1894.  Under  it,  it  was 
not  necessary  to  record  the  certificate  of  the  result 
of  the  election  on  the  order  book  of  the  county  court, 
if  a  majority  of  the  votes  were  cast  in  favor  of  the 
sale  of  liquor.     The  present  law  provides  that  the 
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certificate  shall  be  recorded,  whether  the  majority  is 
for  or  against  the  sale.  If  a  vote  is  taken  in  a  ter- 
ritory in  which  the  sale  of  liquor  is  permitted,  and 
the  election  results  in  a  majority  favoring  the  sale, 
we  do  not  conceive  that  it  wonld  be  indispensable  to 
put  the  law  into  effect  that  the  certificates  should  be 
recorded,  because  the  status  would  not  be  changed  by 
the  election,  but  remain  and  continue  as  it  had  pre- 
vious thereto.  But  when  the  election  works  a  change 
in  previous  conditions,  as  where  local  option  carries 
in  a  territory  in  which  it  had  not  previously  been  in 
force,  or  where  there  is  a  majority  in  favor  of  the 
sale  of  liquor  in  a  territory  in  which  the  sale  had  been 
prohibited,  then  it  is  necessary  that  the  certificate  shall 
be  recorded,  and  until  the  certificate  is  spread  on  the 
order  book  no  prosecution  for  a  violation  of  the  local 
option  law  could  be  maintained,  nor  would  it  be  per- 
missible to  issue  license.  In  the  case  before  us,  the 
sale  of  liquor  previous  to  the  election  in  May,  1906, 
was  prohibited.  At  the  election,  a  majority  being  in 
favor  of  the  sale,  the  status  was  changed,  and  there- 
fore it  was  necessary  that  the  certificate  should  be 
recorded  in  order  that  the  election  might  become 
effective  and  authorize  the  proper  authorities  to  grant 
license.  When  the  license  was  issued  to  appellees, 
the  only  certificate  omrecord  was  that  certifying  that 
the  sale  of  liquor  was  prohibited.  Until  the  certificate 
of  the  later  election  annulling  the  former  one  was 
spread  on  the  order  book,  the  certificate  prohibiting 
the  sale  denied  to  any  person  the  right  to  sell  liquor 
in  the  territory;  and,  where  the  sale  of  liquor  in  a 
territory  is  prohibited,  the  issual  of  license  authoriz- 
ing the  sale  will  be  no  protection  to  the  person  who 
receives  it,  as  the  authorities  are  without  power  to 
grant  the  license.    That  it  was  the  legislative  inten^ 
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tioD  that  the  condition  in  any  given  territory  should 
not  be  changed  by  an  election  nntil  the  certificate 
was  spread  on  the  order  book  is,  we  think,  made  mani- 
fest by  the  provision  that^  **when  a  notice  of  contest 
shall  be  executed  on  the  county  judge,  the  certificate 
shall  not  be  recorded."  The  purpose  of  this  section 
was  to  preserve  existing  conditions  until  the  contest 
was  disposed  of,  and  to  prevent  the  sale  of  liquor  in 
a  territory  in  which  before  the  election  it  had  been 
prohibited  until  the  result  was  finally  determined  iv 
the  contest  proceedings.  If  it  was  not  intended  that 
recording  the  notice  should  be  necessary  to  authorize 
the  sale  in  cases  where  a  majority  voted  in  favor  of 
the  sale  in  territory  in  which  the  sale  was  prohibited, 
there  would  be  no  reason  for  denying  to  the  county 
judge  the  right  to  record  it  pending  the  contest 

We  therefore  conclude  that  when  an  election  is  held 
in  territorj''  in  which  the  sale  of  liquor  is  prohibited, 
and  a  majority  of  the  votes  are  in  favor  of  its  sale, 
the  result  does  not  become  effective  until  the  certifi- 
cate of  election  is  recorded,  and  that,  if  the  election 
is  contested  by  persons  opposing  the  sale  in  the  man- 
ner provided  in  section  2566,  the  certificate  cannot 
be  recorded  until  the  contest  is  disposed  (^.  nor  can 
any  person  sell  within  the  territory  until  this  is  done. 
It  results,  from  these  views,  that  the  judgment  of  the 
lower  court  must  be  reversed;  and  it  is  so  ordered. 
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CASE  3.— ACTION  BY  BINA  E.  SPEERS  MAKIBBEN'S 
GUARDIAN,  AGAINST  THE  TRUSTEES  OF  THE 
ELIZABETH  SPEERS'  MEMORIAL  HOSPITAL 
AND  OTHERS  FOR  CERTAIN  MONEY  AL- 
LEGED TO  BE  DUE  HIS  WARD.— June  4. 

Trustees  Elizabeth  Speers'  Memorial  Hospital 
V.  Makibben's  Guardian 

Appeal  from  Campbell  Circuit  Court. 

A.  S.  Berry,  Circuit  Judge, 

Judgment  for  plaintiff.     Defendant  appeals. — ^Af- 
firmed. 

1.  Guardian   and  Ward — ^Actions — Parties — ^Allowfmce   of  Guard- 

ian's Compensation. — ^Where,  after  a  suit  was  instituted  by 
a  guardian,  the  ward  became  of  age  and  was  Joined  as  a 
-I  plaintlft,  the  guardian  was  properly  allowed  to  remain  a 
party  to  the  action  and  h-ave  his  compensation  for  services 
as  guardian  allowed  therein. 

2.  Wills — Construction — Estate  In  Trust — Capital  and  Income. — 

A  testatrix  bequeathed  to  her  adopted  daughter  "a  sum  of 
money  sufFlcient  for  her  support  and  education  until  she 
marries  or  arrives  at  the  Bge  of  21  years  ♦  •  ♦  and  I 
direct  my  executors  *  *  *  to  set  apart  out  of  my  estate 
•  •  •  $10,000  for  that  purpose.  Any  balance  that  may  re- 
main of  said  fund  after  the  execution  of  said  purpose  shall 
become  a  part  of  my  general  estate."  Held,  that  the  exec" 
utors  were  not  confined  to  tihe  Income  of  the  fund,  but  were 
authorized  to  use  the  entire  fund  for  the  support  and  educa- 
tion of  the  ward. 

3.  Guardian  and  Ward — Compensation — Paymentt. — ^Where   com- 

pensation was  promised  a  guardian  by  the  executors  before 
his  services  Incident  to  the  education  and  maintenance  of 
the  ward  were  performed,  it  was  proper  to  order  its  payment 
out  of  the  fund  provided  for  the  ward's  support  and  educa- 
tion. 
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HODGE  &  WOLFF  and  J.  C.  WRIGHT  for  appellants. 
C.  T.  BAKER  for  appellees. 

Opinion  of  the  Court  by  Judge  Settle.— -Affirming. 

Elizabeth  L.  Spears,  of  Campbell  county,  Ky.,  died 
in  1894,  leaving  an  estate  of  the  value  of  $200,000. 
She  also  left  a  will  by  which,  after  certain  specific 
bequests,,  the  residue  and  bulk  of  her  estate  was 
devised  to  her  executors,  in  trust  for  the  erection  and 
endowment  of  an  eleemosynary  institution,  in  or  near 
the  city  of  Newport,  to  be  called  the  **  Elizabeth 
Speers  Memorial  Hospital.  *'  The  hospital  was  estab- 
lished by  the  trustees  soon  after  the  death  of  the 
testatrix,  and  has  ever  since  been  maintained,  as  re- 
quired by  her  will.  Among  the  special  bequests  made 
by  Mrs.  Speers'  will  were  the  following: 

**I  give  and  bequeath  to  Bina  Elizabeth  Speers 
Makibben  the  sum  of  $10,000.00  to  be  paid  to  her  when 
she  arrives  at  the  age  of  twenty-one  years;  said 
money  to  remain  in  the  hands  of  my  executors  until 
she  arrives  at  said  age  and  she  is  to  have  no  interest 
in  the  same  unless  she  does  arrive  at  said  age.*' 

**I  also  give  and  bequeath  to  said  Bina  Elizabeth 
Speers  Makibben  a  sum  of  money  sufficient  for  her 
support  and  education  until  she  marries  or  arrives  at 
the  age  of  twenty-one  years,  whichever  event  first 
happens ;  and  I  direct  my  executors  hereinafter  named 
to  set  apert  out  of  my  estate  the  sum  of  $10,000.00  for 
tJiat  purpose.  Any  balance  that  may  remain  of  said 
fund  after  the  execution  of  said  purpose  shall  become 
a  part  of  my  general  estate.  Said  money  is  to  remain 
in  the  hands  and  xmder  tiie  eontrol  of  my  executors, 
and  no  part  of  the  same  is  to  be  paid  at  any  time  to 
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any  statutory  or  other  guardian  she  may  have;  but 
tiie  guardian  may,  if  he  so  desires,  at  any  time  have 
the  custody  of  her  person  .  By  support  I  mean  board- 
ing and  clothing  also.^^ 

Bina  Elizabeth  Speers  Makibben,  when  quite  young, 
became  the  legally  adopted  child  of  Mrs.  Speers,  and  \ 
lived  with  and  was  cared  for  by  the  latter  for  eight 
years  before  her  death,  which  occurred  when  the  child 
was  ten  years  of  age.  During  those  eight  years  Mrs, 
Spears  clothed,  schooled,  and  maintained  Bina  at  her 
own  expense,  bestowing  on  her  all  the  affection  and 
care  that  a  devoted  mother  would  manifest  for  her 
own  daughter.  Indeed,  all  the  wants  of  the  child  were 
generously  supplied.  She  was  given  lessons  in  music 
and  taught  other  accomplishments  that  appertain  to 
those  who  are  accustomed  to  move  in  the  best  social 
circles;  it  being  the  evident  purpose  of  Mrs.  Speers 
to  spare  neither  time  nor  money  in  fitting  her  for  the 
station  in  life  she  designed  her  to  occupy  and  other- 
wise ministering  to  her  happiness.  Having  had  the 
care  of  Bina  so  long,  Mrs.  Speers  must  be  presumed 
to  have  learned  what  it  would  cost  to  properly  sup- 
port her  during  the  years  of  her  minority  and  com- 
plete her  education.  With  all  this  in  miad,  she  be- 
queathed to  her  executors,  for  the  support  and  educa- 
tion of  her  adopted  daughter,  $10,000,  in  addition  to 
the  $10,000  they  were  directed  by  the  will  to  pay  her 
upon  her  arrival  at  21  years  of  age.  The  father  of 
Bina  died  before  her  adoption  by  Mrs.  Speers.  From 
his  estate  she  received  $2,500  in  money,  which  went 
into  the  hands  of  b^r  statutory  guardian,  one  Cfharles 
W.  Nagel,  in  whose  care  and  custody  she  remained 
from  the  death  of  Mrs.  Speers  until  she  beeaxxke  21 
jears  <o}d. 

Tbe  guardian  caused  her  to  be  carefully  educated^ 
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sending  her  to  a  female  college  at  Winchester,  Ky., 
and  to  a  college  at  Oxford,  Ohio,  and  during  her 
minority  clothed  and  otherwise  provided  for  her  in 
a  manner  comporting  with  her  station  in  life.  The 
cost  of  thus  educating  and  maintaining  his  ward 
required  an  average  expenditure  of  not  less  than: 
$930  per  year,  or  a  total  of  $8,064  for  nine  years. 
These  expenditures  for  and  on  her  account  were  paid 
by  the  executors  of  Mrs.  Speers  out  of  the  $10,000 
set  apart  by  her  will  for  that  purpose.  Because  of 
objection  on  the  part  of  the  trustees  of  the  Speers 
Hospital,  the  executors  after  October,  1904,  refused 
to  apply  any  more  of  this  fund  to  the  support  or 
education  of  Bina  Elizabeth  Speers  Makibben,  and 
this  action  was  instituted  by  the  guardian,  August 
11,  1905,  to  recover  of  them,  for  the  ward's  benefit, 
the  sum  of  $865.04,  alleged  to  have  been  expended 
by  him  as  guardian  for  her  board,  clothing,  and 
education  October  1,  1904,  and  June  1,  1905.  The 
trustees  of  the  Speers  Hospital  were  also  made 
parties  to  the  action  as  defendants  because  of  the 
provisions  of  MrSw  Speers'  will,  which  requires  what 
tnay  be  left  of  the  $10,000  set  apart  for  the  support 
and  education  of  Bina  Makibben  to  become  a  part  of 
her  general  estate,  and  devoted  to  the  maintenance 
of  the  Speers  Hospital. 

Before  appellants  filed  answer  to  the  petition,  the 
guardian  filed  an  amended  petition,  setting  up  an 
additional  claim  of  $99.64  for  expenditures  made  for 
the  support  of  his  ward  from-  June  1  to  August  1, 
1905,  and  for  this  additional  amount  judgment  was 
also  asked  against  the  executors.  It  was  also  averred 
in  the  amended  petition  that  the  ward  became  21  years 
of  age  shortly  after  the  institution  of  the  action.  By 
another   axoended   petition,  later   filed,  the  plaintiff 
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asked  judgment  against  the  executors  for  the  further 
sum  of  $557.22,  claimed  as  compensation  due  the 
guardian  at  the  rate  of  $50  per  year  between  the  date 
of  Mrs.  Speers'  death  and  that  of  the  arrival  of  his 
ward  at  the  age  of  21  years  for  labor  and  service  per- 
formed by  him  in  caring  for  his  ward,  supervising  her 
expenditures,  and  liquidating  her  bills;  it  being 
averred  that  the  labor  and  services  were  performed 
and  rendered  at  the  request  of  and  by  agreement  with 
the  executors,  and  that  the  compensation  claimed  had 
been  allowed  by  the  judge  of  the  Campbell  county 
court.  By  yet  another  amended  petition  it  was  again 
alleged  that  Bina  E.  S.  Makibben  became  21  years  of 
age  shortly  after  the  institution  of  the  action;  that 
she  adopted  the  averments  of  the  original  and 
amended  petitions,  and  in  her  own  right  joined  in  the 
prayer  of  each  for  the  relief  sought.  Special  and 
general  demurrers  were  filed  to  the  petition  as  amend- 
ed, by  the  trustees  of  the  Speers  Hospital,  both  of 
which  were  overruled.  Thereafter,  on  motion  of 
appellees,  the  action  was  dismissed  as  to  the  trustees 
of  the  Speers  Hospital. 

The  special  demurrer  raised  the  question  of  the 
guardian's  capacity  to  sue.  It  was  properly  over- 
ruled. When  the  action  was  instituted  the  ward  was 
still  an  infant,  and,  this  being  true,  the  action  had  to 
be  brought  by  the  guardian.  The  ward  was  properly 
joined  as  a  plaintiff,  and  when  later  she  became  21 
years  of  age  she  had  the  right  to  unite  in  the  action 
and  participate  in  the  further  prosecution  of  the  case 
in  her  own  right  as  she  was  permitted  to  do.  That 
fact,  however,  did  not  require  the  dismissal  of  the 
guardian  from  the  action,  or  exclude  him  from  having 
determined  therein  the  question  of  his  compensation 
for  services  rendered  his  ward  or  former  ward.    The 
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action  having  been  properly  commenced  by  him  as 
guardian,  and  his  right  to  the  compensation  therein 
claimed  being  asserted  against  the  fund  out  of  which 
she  was  entitled  to  be  supported  and  educated,  and 
being  for  services  rendered  in  furtherance  of  the 
object  for  which  the  fund  was  provided,  made  it  nec- 
essary to  settle  in  the  one  case,  and  in  connection  with 
her  daim  against  that  fund,  the  question  of  whether 
his  services  should  be  paid  out  of  the  same  fund 
Moreover,  he  had  not,  previous  to  the  institution  of 
the  action  made  a  final  settlement  of  his  accounts  as 
guardian,  and  the  matter  of  his  compensation  had  to 
be  determined  before  a  final  settlement  with  his  ward 
could  be  made  by  him.  Under  such  circumstances  he 
was  not  required  to  bring  a  separate  action  for  the 
compensation  claimed  by  him. 

The  general  demurrer  filed  by  the  trustees  of  the 
Speers  Hospital  was  also  properly  overruled,  for  the 
petition  states  a  good  cause  of  action.  The  claim  it 
asserts  is  sustained  by  the  provisions  of  Mrs.  Speers' 
will.  The  answer  of  the  executors  admits  Bina  E.  S. 
Makibben's  right  to  be  supported  and  educated  out  of 
the  fund  set  apart  by  the  will  for  that  purpose,  and  it 
does  not  deny  the  correctness  of  the  claims  upon 
which  she  and  the  guardian  sue.  The  answer  gives, 
as  a  reason  for  the  refusal  of  the  executors  to  pay 
them  as  they  had  previously  paid  similar  claims,  that 
the  trustees  of  the  Speers  Hospital  objected  to  their 
doing  so.  Although  the  action  had  been  dismissed 
by  the  court  as  to  the  trustees  of  the  Speers  Hospital, 
the  answer  of  the  executors  was  made  a  cross-petition 
against  them,  and  to  that  they  filed  answer  denying 
the  authority  of  the  executors  to  pay  appellees'  claim, 
or  at  any  time  to  use  more  than  the  income  of  the 
fund  provided  by  the  will  for  the  support  and  educa- 


Digitized  by 


Google 


Vol.  126.]  APEIL  TERM,  1907.  23 

Trustees  E.  Speers'  Mem.  Hospital  v.  Makibben's  Guardian. 

tion  of  Bina  Makibben.  This  pleading  seems  also  to 
have  been  treated  as  an  answer  to  appellees'  petition 
as  amended,  for  the  latter  filed  a  demurrer  to  it,  which 
was  sustained  by  the  lower  court. 

The  will  of  Mrs.  Speers  gives  her  adopted  daughter 
a  sum  of  money  sufficient  for  her  support  and  educa- 
tion until  she  arrives  at  21  years  of  age,  or  marries, 
and  directs  her  executors  to  set  apart  $10,000  which 
they  are  to  hold  and  control  for  that  purpose.  It  will 
be  observed  that  the  language  of  the  will  does  not 
restrict  the  executors  to  tlie  use  of  the  income  of  this 
fund  for  the  support  and  education  of  the  beneficiary. 
On  the  contrary,  they  were  directed  to  use  for  her 
support  and  education  whatever  part  of  it  they  might 
deem  sufficient  for  the  purpose,  even  the  whole  of  it,  if 
necessary.  The  only  restriction  is  that  they  were  not 
to  use  more  than  the  $10,000  for  her  benefit.  If  the 
entire  fund  was  not  required  for  the  support  and 
education  of  the  beneficiary,  the  will  directs  what  shall 
be  done  with  what  remains.  **Any  balance  that  may 
remain  of  said  fund  after  the  execution  of  said  pur- 
pose shall  become  a  part  of  my  general  estate. ' '  This 
language  of  the  testatrix  indicates  that  she  believeu 
the  whole  of  the  fund  would  probably  be  consumed  in 
maintaining  and  educating  her  adopted  daughter.  She 
intended  that  Bina  should  be  liberally  maintained  and 
thoroughly  educated,  without  encroaching  upon  the 
little  patrimony  of  $2,500  in  the  hands  of  her  guardian- 
Manifestly  her  affection  and  solicitude  for  Bina  did 
not  end  with  this  provision  for  her  support  and  educa- 
tion, for  she  added  the  further  generous  gift  of  $10,- 
000,  to  be  i)aid  her  upon  reaching  womanhood.  The 
confidence  of  Mrs.  Speers  in  the  integrity  and 
prudence  of  her  executors  is  shown  by  the  fact  that 
the  will  requires  of  them  neither  bond  or  security  for 


Digitized  by 


Google 


24  KENTUCKY  EEPORTS.       [Vol.  126. 

Trustees  E.  Speers'  Mem.  Hospital  v.  Makibben's  Guardian. 

the  performance  of  their  duties.  Having  left  the  con- 
trol of  the  fund  for  the  support  and  education  of  Bina 
Makibben,  and  its  appropriation  to  her  needs,  wholly 
in  the  hands  and  discretion  of  her  executors,  their 
application  of  it  to  her  use  for  the  purposes  indicated 
by  the  will  cannot  be  questioned  by  the  trustees  of  the 
Speers  Hospital,  in  the  absence  of  a  charge  of  bad 
faith  or  an  abuse  of  the  discretion  on  their  part.  The 
answer  of  the  trustees  contains  no  such  charge,  but 
merely  alleges  that  the  authority  of  the  executors 
under  the  will  went  no  farther  than  to  expend  the 
income  of  the  fund  in  question  for  the  support  and 
education  of  the  beneficiary.  The  answer  presented 
no  defense  to  the  action.  Therefore  the  demurrer  to 
it  was  properly  sustained.  Nevell  v.  Dunaway,  86  S. 
W.  514,  27  Ky.  Law  Rep.  679. 

It  is  alleged  in  the  petition  that  the  expenditures 
for  which  judgment  was  asked  against  the  executors 
were  such  as  they  have  repeatedly  paid  for  the  sup- 
port and  education  of  Bina  Makibben,  and  that  they 
were  necessary  and  reasonable  in  price.  This  is  not 
denied  by  the  answer  of  the  executors,  and  our  exam- 
ination of  the  accounts  and  vouchers  satisfies  us  of  its 
truth.  We  are  of  opinion,  therefore,  that  in  adjudg- 
ing their  payment  out  of  the  fund  provided  for  that 
purpose  by  the  will  of  Mrs.  Speers  the  lower  court 
did  not  err;  hence  we  find  no  cause  to  disturb  the 
judgment  on  the  grounds,  or  any  of  them,  urged  by 
the  executors  and  trustees  of  the  hospital  on  this 
appeal.  There  is  no  question  of  the  right  of  the  execu- 
tors to  use  the  entire  fund  for  such  expenditures  as 
appear  to  have  been  made  for  Bina  Makibben,  without 
regard  to  the  small  property  received  by  her  of  her 
father's  estate;  and,  in  view  of  the  generous  pro- 
vision made  for  her  by  the  will  of  Mrs.  Speer,  we  do 
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not  think  it  was  incumbent  upon  the  guardian  to 
require  her  to  earn  any  part  of  her  support. 

As  to  the  claim  of  the  guardian  for  compensation 
at  the  hands  of  the  executors,  it  is  sufficient  to  say 
that  the  services  charged  for  were  rendered  at  the 
instance  of  the  executors  and  under  an  agreement 
made  by  them  with  the  guardian  that  they  would  com- 
pensate him  therefor.  The  services  were  such  as  had 
to  be  performed  by  some  one  for  and  on  behalf  of  the 
ward.  The  executors  could  not  perform  them  them- 
selves. Manifestly  they  should  have  been  rendered 
by  some  one  sustaining  a  close  relation  to  her,  who 
would  have  been  interested  in  her  welfare,  careful  of 
her  comfort,  and  prudent  in  the  expenditures  required. 
For  these  reasons  no  better  agent  could  have  been 
selected  by  the  executors  than  the  guardian.  The 
services  rendered  should  have  been  paid  for  out  of  the 
fund  provided  for  the  support  and  education  of  the 
ward.  The  charge  is  reasonable,  and  the  claim  was 
approved  by  the  county  court  For  merely  managitfg 
and  investing  the  small  amount  received  by  his  ward 
from  her  father's  estate  the  guardian  was  compen- 
isated  by  the  commission  thereon  allowed  by  law ;  but 
such  commission  was  wholly  inadequate  to  compen- 
sate him  for  services  rendered  the  ward  and  executors 
in  carrying  out  the  provisions  of  Mrs.  Speers'  will 
with  respect  to  her  maintenance  and  education.  As 
compensation  to  the  guardian  for  the  services  in  ques- 
tion was  promised  by  the  executors  in  advance  of  their 
performance,  and  the  expense,  in  our  opinion,  should 
be  paid  out  of  the  fund  provided  for  the  support  and 
education  of  the  ward,  it  was  not  error  for  the  court 
below  to  allow  it 

The  conclusions  so  far  expressed  in  the  opinion 
relieve  us  of  the  necessity  of  passing  on  other  quea- 
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tions  presented  by  the  appeal. 
Judgment  afl&rmed. 
Petition  for  rehearing  by  appellants  overruled. 


CASE  4.— ACTION  BETWE3BN  THE  CITY  OF  COVINGTON 
AND  JOHN  DALHEIM  AND  OTHERS  TO  TEST 
THE  VALIDITY  OF  AN  ORDINANCE  TAXING 
OCCUPATIONS.— June  4. 

City  of  Covington  v.  Dalheim,  Etc 

Appeal  from  Kenton  Circuit  Court 
W.  McD.  Shaw,  Circuit  Judge. 

From  the  judgment  the  city  appeals. — AflBrmed. 

1.  Licenses — Occupation  Tax  —  Grocers  —  Uniformity.  —  Under 
Const,  section  ISl,  allowing  license  taxes  on  trader,  occupa- 
tions, etc.,  and  Ky.  Stats.,  1903,  section  3058,  subsection  2, 
authorizing  cities  of  the  second  class  to  tax  grocers,  etc.. 
the  tax  must  apply  to  all  grocers  in  a  city;  and  hence  en 
ordinance  levying  a  tax  on  grocers  only  who  employ  delivery 
wagons  is  invalid. 

2.  Same — Vehicles. — Ky.  Stats.,  1903,  section  3058,  subsection  2, 

authorizing  clUes  of  the  second  class  to  license  and  tax 
cabs,  wagons,  etc.,  and  "all  other  vehicles  used  or  let  for 
hire,"  doep.  not  authorize  a  city  to  tax  delivery  wagons  used 
by  grocers. 

C.  J.  HANLON,  city  solicitor,  for  appellant. 

CITATIONS. 
CONSTRUCTION   OF   ORDINANCE   IN   QUESTION. 
Jung  Brewing  Co.  v.  City  of  Frankfort,  18,  Ky.  Law  Rep.,  page 
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855;  City  of  Covington  v.  Woods,  etc.,  98  Ky.  Rep.,  pages  34C, 
347;  First  Dillon  on  Municipal  Corporations,  section  420,  page 
486;  Baltimore  v.  Climet,  23  Md.,  page  449;  Martindale  v.  Palmer, 
52  Ind.,  411;  Amer.  and  Eng.  Elnc,  of  Law,  second  ediftion,  vol. 
21,  pages  977,  978  and  cases  cited  in  foot  notes;  City  of  Coving- 
ton V.  Herzog,  25  Ky.  Law  Rep.,  pages  938,  939;  Com'lth  v. 
Laundry  Co.,  105  Ky.,  257;  Crossdale  v.  Cynthiana,  21  Law  Rep., 
page  36;  Evers  v.  City  of  Mayfield,  27  Ky.  Law  Rep.,  481;  West 
V.  City  of  Mt.  Sterling,  23  Ky.  Law  Rep.,  1670;  City  of  Cariisle 
V.  Heckinger  &  Co.,  20  Ky.  Law  Rep.,  74;  Town  of  Plkevill©  v. 
Hoffman,  23  Ky.  Law  Rep.,  1692. 

H.  D.  GRBGORT  and  GREENE  &  VANWINKLE  for  appellee. 

AUTHORITIES  CITED  FOR  APPELLEES. 

Ky.  Stats.,  section  3058;  Ky.  Const.,  section  181;  City  of  Cov- 
ington V.  Woods,  etc.,  98  Ky.,  347;  Kansas  City  v.  Grust,  151  Mo. 
128;  McGraw  v.  Town  of  Marion,  98  Ky.,  673. 

Opinion  of  the  Court  by  Chief  Justice  O'Rear — 
Affirming. 

This  action  tests  the  validity  of  the  following  ordi- 
nance enacted  by  the  common  council  of  the  city  of 
Covington : 
*'An  ordinance  to  license  and  regulate  the  grocery 

business  within  the  city  of  Covington,  Kentucky. 
*  *  Grocer  Wagon  License. 

'*Sec.  409.  (1)  Berit  ordained  by  the  general  coun- 
cil of  the  city  of  Covington,  Kentucky,  that  it  shall  be 
unlawful  for  any  person,  firm  or  corporation  to 
engage  in  or  transact  any  business  as  a  grocer  within 
the  city  of  Covington,  Kentucky,  without  obtaining  a 
license  so  to  do. 

**  License  Fees. 

''Sec  410.  (2)  Be  it  further  ordained,  that  the 
amount  to  be  paid  for  said  license  per  annum  is  five 
dollars  ($5.00)  for  each  one-horse  wagon,  seven  and 
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fifty  one-hundredths  ($7.50)  dollars  for  each  two- 
horse  wagon,  and  ten  ($10.00)  for  each  three-horse 
wagon  used  in  said  business. 

^'Fire  Fund. 

*'Sec.  411.  (3)  Be  it  further  ordained,  that  all 
money  collected  under  this  ordinance  shall  be  for  the 
benefit  of  the  fire  fund. 

''Penalty. 

''Sea  412.  (4)  Be  it  further  ordained,  that  any 
person,  firm  or  corporation  violating  any  of  the  pro- 
visions of  this  ordinance  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  in  the  police  court 
be  fined  not  less  than  five  dollars  ($5.00)  nor  more 
than  twenty-five  ($25.00)  dollars  and  costs  of  prosecu- 
tion for  each  offense." 

The  constitution  allows  a  license  tax  to  be  imposed 
on  trades,  occupations,  and  professions.  Section  181, 
Const.  In  pursuance  of  that  power,  the  legislature 
has  authorized  second-class  cities  (to  which  Coving- 
ton belongs)  to  impose  license  taxes  as  follows:  Sub- 
section 2,  section  3058,  Ky.  St.,  1903:  "To  license,  tax 
and  regulate  undertakers,  auctioneers,  grocers,  mer- 
chants, bakers,  •  *  *  livery,  board,  feed  and  sale 
stables,  hansoms,  cabs,  hackney  coaches,  carriages, 
barouches,  buggies,  wagons,  omnibuses,  carts,  drays, 
job-wagons,  and  all  other  vehicles  used  or  let  for  hire. 
*  *  *"  The  ordinance  set  forth  above  was  enacted 
in  virtue  of  the  power  delegated  by  sections  3058  of 
the  Kentucky  Statutes  of  1903.  Appellants  are 
grocers,  who  use  delivery  wagons  in  their  business  to 
deliver  goods  free  of  charge  for  the  service  to  their 
customers.  The  wagons  are  not  let  for  hire.  Nor 
are  grocers  who  do  not  use  delivery  wagons  taxed  at 
all  on  their  occupations. 

It  is  competent  for  the  city  to  select  any  of  the 
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enumerated  classes  as  subjects  for  license  taxes.  But 
on  stock  used  for  breeding  purposes,  on  franchises, 
it  is  not  competent  for  it  to  tax  some  members  of  a 
dass  set  apart  by  the  legislature  and  not  tax  others  of 
the  same  class.  That  would  not  be  uniform  taxation 
and  would  be  repugnant  to  the  Constitution,  The 
grant  of  power  to  the  city  is  to  tax  by  license  cer- 
tain specific  trades  or  callings,  which  the  legislature 
has  itself  classified.  If  grocers  are  to  be  taxed,  all 
grocers  must  be  taxed.  To  be  sure,  the  tax  may  be 
graded  upon  any  natural  and  reasonable  basis,  as,  for 
example,  upon  the  amount  of  sales  or  character  of 
stock  of  merchandise  kept,  or,  for  that  matter,  by  the 
number  of  delivery  wagons  employed,  so  long  as  all 
are  taxed  upon  the  occupation  of  grocers.  But  this 
ordinance  does  not  impose  a  license  on  all  grocers. 
True,  it  says  that  it  does ;  but,  as  no  provision  is  made 
for  collecting  licenses  from  any  grocers,  except  those 
who  employ  delivery  wagons,  it  follows  that  all  who 
did  not  employ  delivery  wagons  are  not  required  to 
pay  any  license  tax.  This  of  itself  is  not  uniform 
taxation.  Kansas  City  v.  Grush,  151  Mo.  128,  52  S. 
W.  286. 

We  agree,  also,  '^ith  the  circuit  court,  that  the  mani- 
fest purpose  of  the  ordinance  was  not  to  tax  grocers, 
but  to  tax  delivery  wagons  used  J)y  grocers.  In  this 
the  council  was  without  power.  The  statute  designates 
plainly  what  vehicles  might  be  the  subject  of  such  tax ; 
that  is,  such  only  as  were  used  for  hire.  City  of  Cov- 
ington V.  Woods,  98  Ky.  347,  17  Ky.  Law  Rep.  927,  33 
S.  W.  84.  It  being  conceded  that  the  grocery  delivery 
.wagons  were  not  used  for  hire,  the  city  could  not 
impose  a  license  tax  upon  them  either  directly  or  indi- 
rectly. From  a  careful  reading  of  the  whole  ordinance 
it  is  clear  that  its  purpose  was  to  tax  vehicles  used  by 
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grocers  as  delivery  wagons,  and  not  to  impose  the  tax 
on  anything  else.    The  circuit  oonrt  held  the  ordinance 
to  be  invalid,  and  in  that  we  concur. 
Judgment  affirmed. 


CASE  5.— ACTION  BY  THE  COMMONWEALTH  ON  THE  RE- 
LATION OF  GEORGE  H.  ALEXANDER.  REVENUE 
AGENT,  AGAINST  JOHN  BACON.  TO  RECOVER 
TAXES  ON  OMITTED  PROPERTY.— June  4. 

1 126  9d|       Gominoii wealth  ex  rel.  Alexander  v.  Bacon 

Appeal  from  Jefferson  Circuit  Court,  Second  Com- 
mon Pleas  Division. 

Thos.  R  Gordon,  Judge. 

Judgment  for  defendant  Plaintiff  appeals. — ^Af- 
firmed. 

Judgment— Bar— Splitting  Cause  of  Action— Taxation.— The 
omission  of  property  from  assessment  in  a  given  year  gives 
rise  to  a  single  cause  of  action,  and  where  an  action  has  oesn 
brought  to  have  the  property  assessed,  and  a  Judgment  hkn 
been  rendered  therein,  t!ie  judgment  is  conclusive  as  to  all 
parties,  and  an  action  can  not  afterwards  be  brought  to  assess 
other  property  omitted  from  the  same  assessment  which  wan 
not  embraced  in  the  first  action. 

M.  J.  HOLT,  attorney  for  appellants. 

POINTS    OF   LAW   AND   AUTHORITIES. 

1.  The  State  and  not  the  revenue  agent  is  the  plaintiff,  and 
no  valid  compromise  in  any  action  can  be  made  without  the  oon- 
sent  of  the  party  in  Interest.    25  Ky.  Law  Hep.  122. 

2.  The  rereiuie  a^ent  can  not  compromUe  one  of  these  pfo- 
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ceedings  in  such  a  manner  as  to  preclude  a  further  investigation 
or  inquiry  as  to  property  not  assessed.  No  hearing  was  had  by 
the  court  and  the  court  and  not  the  revenue  agent  is  the  assess- 
ing officer.  Const.  172,  52,  23  Ky.  Law  Rep.  390;  25  Ky.  Law 
Rep.  2256. 

3.  The  assessment  made  in  the  former  proceeding  does  not 
preclude  another  assessment  of  other  omitted  property  not  as- 
sessed in  the  former  proceeding. 

4.  In  a  proceeding  under  section  4241  of  the  Kentucky  Stat- 
utes the  court  sits  as  an  assessor,  and  not  as  a  Judge,  aod  it  is 
well  settled  that  if  property  escapes  one  assessing  officer  an- 
other may  assess  it  until  all  the  property  of  the  taxpayer  is  as- 
sessed. The  action  of  this  court  is  no  more  conclusive  than  the 
action  of  the  assessor  or  board  of  supervisors.  One  proceeding 
does  not  preclude  another  until  all  the  property  of  the  taxpayer 
has  been  assessed  for  taxation.  88  Ky.  675;  84  Ky.  513-14.  See 
kind  of  order  entered  'the  Court  shall  enter  an  order,"  4241 
Ky.  Stats. 

5.  When  either  the  assessor  or  the  board  of  supervisors  of 
this  court  fixes  the  value  of  certain  specified  property  that  val- 
uation is  conclusive  and  to  that  extent  only  is  one  proceeding 
a  bar  to  another  proceeding  under  section  4241  of  the  Kentucky 
Statutes. 

6.  Section  4241  of  the  Kentucky  Statutes  ffbould  be  construed 
liberally  and  in  such  manner  as  to  accomplish  the  purpose  of  its 
enactment.    L.  &  E.  Mail  Company  v.  Barbour,  88  Ky.  73. 

R.  C.  KINKEAD,  attorney  for  appellee. 

POINTS  OF  LAW. 

1.  This  action  can  not  be  maintained  because  of  the  entry  of 
a  judgment  In  a  former  action  in  the  same  court  between  the 
same  parties  for  taxes  for  exactly  the  same  years. 

2.  The  record  does  not  show  that  the  judgment  in  the  first 
action  was  in  any  wise  a  compromise  of  the  proceeding. 

3.  The  action  of  the  court  in  the  first  suit  insofar  as  it  fixed 
tlie  value  of  the  property  assessed  and  Insofar  as  it  determined 
that  Is  wsHi  all  tbe  property  omitted,  wa«  final. 

5.  The  Judgment  in  the  first  action  can  not  be  attacked  in  an 
entirely  dilEere&t  proceeding,  but  only  in  the  action  in  wtdch  it  la 
entered. 
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AUTHORITIES  CITED. 

Courier  Journal  Job  Printing  Co.  y.  Columbia  Fire  Ins.  Co.,  21 
Ky.  Law  Rep.  1259;  Lucas  v.  Com'lth,  28  Ky.  Law  Rep.  372;  Bel- 
knap V.  Com'lth,  28  Ky.  Law  Rep.  473;  Cassidy  Auditor's  Agent 
V.  Young  County  Judge,  92  Ky.  228;  Comlth  v.  NeweU,  24  Ky. 
Law  Rep.  1197;  Baldw  n  v.  Shine,  84  Ky.  502;  Com'lth  v.  More- 
head.  78  S.  W.  1105;  Com'lth  v.  Reed,  98  S.  W.  2941;  Com'lth  v. 
Mitchell,  etc.,  99  S.  W.  670. 

Opinion  of  the  Court  by  Judge  Hobson — Affirrrw 
ing 

On  April  1, 1905,  A.  J.  Bizot,  as  revenue  agent,  in- 
stituted in  the  Jefferson  county  court  proceedings  in 
the  name  of  the  commonwealth  of  Kentucky  against 
John  Bacon  to  compel  the  listing  for  taxation  of  in- 
tangible personal  property  claimed  to  have  been  omit- 
ted frdm  assessment  for  the  years  1901,  1902,  1903, 
1904  and  1905.  The  defendant  filed  an  answer,  and  on 
May  26,  1905,  a  judgment  was  entered  in  the  action 
by  which  personal  property  of  the  value  of  $3,750 
was  assessed  to  Bacon  as  omitted  for  each  of  the 
years  1901,  1902,  1903  and  1904,  and  $10,000  for  the 
year  1905.  Bacon  paid  the  taxes  and  penalties  as 
fixed  by  the  judgment.  In  the  meantime,  on  May 
24th,  this  proceeding  was  instituted  in  the  name  of 
the  commonwealth  by  George  H.  Alexander,  as  reve- 
nue agent,  against  the  same  defendant,  seeking  to 
have  listed  intangible  personal  property  omitted  from 
taxation  for  the  same  years.  The  statement  filed  in 
the  second  case  is  similar  to  that  filed  in  the  first 
case,  except  that  it  fixes  the  amount  of  the  intangible 
property  omitted  from  assessment  at  a  larger  figure 
than  in  the  first  case.  The  defendant  pleaded  the 
judgment  rendered  in  the  first  suit  in  bar  of  the  seo- 
ond.     The  county  court  sustained  the  plea  and  dis- 
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missed  the  proceeding.  The  commonwealth  appealed 
to  the  circuit  court,  who  concurred  in  the  judgment 
of  the  county  court,  and  from  this  judgment  the  ajv 
peal  before  us  is  prosecuted. 

It  is  insisted  for  the  appellant  that,  if  one  assess- 
ing officer  assesses  a  part  of  the  taxpayer's  property 
and  omits  a  part  of  it,  the  part  so  omitted  may  be 
assessed  by  another  assessing  officer ;  that  the  county 
court,  in  making  an  assessment  under  section  4241, 
Ky.  St.  1903,  is  simply  an  assessing  officer,  and,  if  in 
one  proceeding  a  part  of  the  defendant's  property  is 
omitted,  the  part  so  omitted  may  be  assessed  in 
another  proceeding.  We  cannot  concur  in  this  view, 
for  then,  after  this  proceeding  is  tried,  another  reve- 
nue agent  might  bring  a  third  suit  on  the  ground  that 
some  of  the  defendant's  property  is  still  omitted  from 
assessment,  and  so  there  would  be  no  limit  to  the 
number  of  suits  which  the  taxpayer  might  be  called 
on  to  defend  as  to  the  assessment  of  his  property. 
The  proceeding  under  section  4241  is  a  proceeding 
by  the  commonwealth.  The  revenue  agent  is  only  the 
officer  authorized  to  institute  the  proceeding.  It  is 
the  commonwealth's  suit.  The  commonwealth,  like 
all  other  suitors,  must  in  one  action  state  its  whole 
claim,  and,  when  a  recovery  has  been  had  in  one 
action,  there  can  be  no  other  action  based  on  the  same 
cause  of  action.  When  the  defendant  is  proceeded 
against  in  the  county  court  to  have  property  assessed 
which  has  been  omitted  from  assessment  for  a  given 
year,  the  court  determines  what  property  has  been 
omitted  from  assessment,  and  the  judgment,  unless 
appealed  from  or  vacated  in  some  way,  is  equally 
binding  both  upon  the  commonwealth  and  upon  the 
defendant.  The  statute  does  not  contemplate  a  suc- 
cession of  suits  under  that  section  to  list  property 

vol.  12»— 3 
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omitted  from  assessment  in  a  given  year.  The  omis- 
sion of  property  from  a  given  assessment  is  the  cause 
of  action,  and,  when  this  cause  of  action  is  merged  in 
a  judgment,  no  other  suit  can  be  brought  upon  it  while 
that  judgment  is  in  force,  unless  it  is  collusive. 
Judgment  affirmed. 


CASE  6.--ACTION  BY  C.  S.  WILSON  AGAINST  RACHEL  TYB, 
CONTESTING  HER  RIGHT  TO  HOLD  THE  OF- 
FICE OF  SUPERINTENDENT  OF  SCHOOLS,  TO 
WHICH  SHE  WAS  ELECTED  OVER  HIM.— June  4. 

Wilson  V.  Tye 

Appeal  from  Whitley  Circuit  Court. 

Virgil  P.  Smith,  Special  Judge. 

Judgment   of   dismissal    and   plaintiff   appeals — 
Affirmed. 

1.  Judgment — Conclusiveness — ^Election     Contest.  —  A     decision 

against  an  election  contestant  does  not  conclude  him  from 
asserting  tlhe  contestee's  ineligibility  in  a  subsequent  action 
to  recover  the  office,  where  the  Supreme  Court  on  appeal  In 
the  contest  refused  to  pass  on  that  question. 

2.  Ofliceiv-Usurpers — ^Action  to  Remove— Who  May  Maintain. — 
Although  Civil  Code  Practice  section  483,  authorizes  the  Com- 
monwealth or  a  person  entitled  to  an  office  to  prevent  usur- 
pation by  an  action,  and  section  484  requires  the  Common- 
wealth's attorney  to  bring  the  action  against  a  usurper  of  a 
county  office,  if  no  other  person  be  entitled  thereto,  etc..  and 
section  487  provides  that  on  the  renaoval  of  a  usurper  the 
person  adjudged  entitled  thereto  shall  be  placed  in  posses- 
sloii,  if  the  action  be  Instituted  by  him— one  In  possessloo 
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of  an  office,  though  a  usurper,  may  not  be  removed  at  the 
suit  of  another  claimant  unless  such  claimant  shows  him- 
self entitled  to  the  office. 
3.  Same — Schools  and  School  Districts — County  Superintendent 
— Tenure. — ^Under  Kentucky  Statute  1903,  section  4401,  fix- 
ing the  tenure  of  the  county  superintendent  of  common 
schools  until  his  successor  is  elected  and  qualified,  and  pro- 
viding, in  case  of  contest,  the  superintendent  of  public  in- 
struction may  recognize  one  of  the  contestants  as  the  ofTicer 
until  the  contest  is  settled,  the  courts  having  decided  con- 
testee  was  elected  over  contestant  and  she  having  qualified, 
the  State  superintendent  having  recognized  her  right  to  the 
oftice,  and  contestant  having  surrendered  the  official  records 
to  her,  he  was  excluded  from  the  office  and  may  not  sue  to 
remove  (her  from  office,  though  she  be  Ineligible. 

JOHNSON  &  SNYDER,  attorneys  for  appellant. 

Appellant  contends  that,  appellee  is  Ineligible  to  hold  the  of- 
fice of  county  superintendent  ot  schools  for  two  reasons: 

1.  She  is  a  woman. 

2.  She  was  less  than  24  years  old  on  the  first  Monday  in 
January,  1906,  when  the  term  of  the  office  to  which  she  claims 
to  have  been  elected  began. 

3.  Appellant  is  entitled  to  hold  the  office  in  question  till  an 
eligible  successor  isc^osen. 

AUTHORITIES    CITED. 

Ky.  Stats.,  sections  3233,  3756,  4399,  4401,  4417,  4418,  4434, 
4453,  Civil  Code  chapter  13;  Constitution  of  Kentucky,  sections 
72,  99,  228;  Grinstead  v.  Scott,  82  Ky.  88;  Wilson  v.  Tye,  92 
S.  W.  292;  Atchison  v.  Lucas,  83  Ky.  451;  Robinson's  case,  41, 
Am.  Rep.  244;  Harbour  Pitt  Shoe  Co.  v  Dixon,  60  S.  W.  187; 
State  V.  Hostetter,  59,  Am.  State  Rep.  515;  Kirkpatrick  v.  Brown- 
field,  31  S.  W.  137;  Howard  v.  Comett,  1  S.  W.  1;  Campbell  v. 
Dotson,  63  S.  W.  450;  Hall  v.  Coulter,  78  S.  W.  1110;  Patterson 
V.  Miller,  2  Met.  493;  Com'lth  v.  Adams,  3  Met.  10. 

TYE  &  DENHAM,  attorneys  for  appellee. 

QUESTIONS  DISCUSSED   AND  AUTHORITIES   CITED. 

1.    An  uBurper  is  one  who  seizes  an  office  by  force,  actual  or 
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constructive,  without  color  of  rtght  or  title  thereto.  Palmer  ▼. 
Com'lth.  29  Ky.  Law  Rep.,  at  220;  Bouvier's  Law  Distionary; 
Mechem  on  Public  Officers,  section  320. 

2.  One  who  assumes  the  duties  of  an  office  upon  receiving  a 
certificate  of  election  from  the  county  board  of  election  com- 
missioners is  not  an  usurper.  Nail  v.  Coulter,  25  Ky.  Law  Rep., 
1891. 

3.  A  person  does  not  have  to  be  twenty-four  years  of  age  at 
the  time  of  qualifying  to  be  eligible  to  the  office  of  county  su- 
perintendent of  common   schools  hi   this  State.     Constitution  of. 
Kentucky,   section   lOO;    Ky.   Stats.,   sections   4399-4400;    Acts   of 
1883-84,  vol.  1    page  121. 

4.  The  county  superintendent  of  common  schools  is  not  re- 
quired to  qualify  as  such  officer  on  the  first  Monday  in  Japuary 
after  election.    Ky.  Stats.,  sections  4399-4402. 

5.  A  woman  may  hold  an  office  of  legislative  creation  in  this 
State  either  by  appointment  or  election.    Ky.  Stats.,  section  457; 


Opinion  of  the  Court  by  Judge  Settle — AiGrniing, 

The  parties  to  this  action  were  opposing  candidates 
for  the  oflSce  of  superintendent  of  common  schools 
for  Whitley  county,  at  the  November  election,  1905. 
Appellee  was  elected  to  the  oflSce  over  appellant  by 
a  majority  of  several  hundred  votes,  and  was  duly 
awarded  the  certificate  of  election.  Thereafter  appel- 
lant, claiming  to  have  been  elected  himself  to  the 
office,  contested  appellee's  right  thereto  by  suit  in  the 
Whitley  circuit  court.  The  contest  was  decided  by 
that  court  in  appellee 's  favor  and  on  the  appeal  pros- 
ecuted by  appellant  from  that  judgment  it  was  by 
this  court  affirmed.  Wilson  v.  Tye,  122  Ky.  508,  92 
S.  W.  295,  29  Ky.  Law  Rep.  71.  Pending  the  appeal 
this  action  was  instituted  by  appellant  in  the  court 
below  to  recover  of  appellee  the  office  in  question  upon 
the  ground  that  she  is  a  usurper;  it  being  averred 
in  the  petition  that  at  the  time  of  her  election,  when 
she  gave  bond,  took  the  oath  of  office,  and  entered 
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upon  the  performance  of  its  duties,  she  was  ineligible 
and  disqualified  under  the  law  to  be  elected  to  or 
hold  the  same,  first,  because  of  her  sex;  second, 
because  she  was  then  under  the  age  of  24  years.  The 
appellant's  alleged  right  to  the  office  is  based  by  the 
petition  upon  the  ground  that  the  election  of  appellee 
and  her  induction  into  the  office  being  void,  he  had 
and  yet  has  the  right  under  the  statute  to  remain  in 
possession  of  the  office  and  to  perform  its  duties  until 
a  successor  is  duly  elected.  Appellee  answered,  trav- 
ersing the  affirmative  matter  of  the  petition,  and 
alleging  that  the  question  of  her  eligibility  to  the 
office  in  controversy  was  raised  by  appellant  in  the 
action  contesting  the  election,  and  that,  the  decision 
of  the  contest  having  been  adverse  to  his  contention, 
it  constitutes  a  bar  and  estoppel  to  his  right  to  rely 
upon  the  same  matter  in  the  case  at  bar ;  furthermore, 
that  appellant  after  she  took  charge  of  the  office  of 
superintendent  of  common  schools  for  Whitley 
county,  by  virtue  of  her  election  thereto,  voluntarily 
surrendered  to  her  the  office  and  acquiesced  in  the 
action  of  the  State  superintendent  of  public  instruc- 
tion in  recognizing  her  as  the  lawful  incumbent 
thereof,  which  acts  and  conduct  of  appellant  were 
also  pleaded  by  way  of  estoppel.  The  court  below 
upon  the  hearing  entered  judgment,  dismissing  appel- 
lant's petition,  and  of  that  judgment  he  now  com- 
plains. 

The  pleas  in  bar  and  as  to  the  first  matter  of 
estoppel,  are  not  available,  because  this  court  held  that 
the  question  of  appellee's  alleged  ineligibility  upon 
which  both  pleas  are  predicated  was  not  up  for  decis- 
ion in  the  contested  election  case  and  refused  to  pasS 
on  it.  Section  483,  Civ.  Code  Prac,  provides:  ^'Tf  a 
person  usurp  an  office  or  franchise,  the  person  entitled 
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thereto,  or  the  commonwealth,  may  prevent  the  usurp- 
ation by  an  ordinary  action."  Section  484  provides: 
"It  shall  be  the  duty  of  the  several  commonwealth's 
attorneys  to  institute  the  action  mentioned  in  this 
chapter  against  usurpers  of  county  offices  or  fran- 
chises, if  no  other  person  be  entitled  thereto,  or  if  the 
person  entitled  fail  to  institute  the  same  during  three 
months  after  the  usurpation."  Section  485  confers 
upon  the  attorney  general  authority  to  institute 
actions  for  usurpation  of  other  than  county  offices  or 
franchises,  and  section  486  declares  who  shall  be 
deemed  usurpers.  Section  487  provides:  **A  person 
adjudged  to  have  usurped  an  office  or  franchise  shall 
be  deprived  thereof  by  the  judgment  of  the  court, 
and  the  person  adjudged  entitled  thereto  shall  be 
placed  in  possession  thereof,  but  no  one  shall  be 
adjudged  entitled  thereto  unless  the  action  be  insti- 
tuted by  hiuL  •  •  •"  It  is  plainly  the  meaning 
of  the  section,  supra,  that  one  in  possession  of  an 
office,  though  he  be  a  usurper,  cannot  be  deprived  of 
it  at  the  suit  of  another  claimant  of  the  same  office, 
unless  the  latter  shows  himself  entitled  thereto.  On 
the  other  hand,  a  mere  usurper  naay  be  deprived  of 
an  office  in  an  action  in  the  name  of  the  commonwealth 
brought  by  the  commonwealth's  attorney,  if  it  be  a 
county  office,  or  by  the  attorney  general  if  other  than 
a  county  office,  though  there  should  be  no  other  claim- 
ant for  it,  and  though  the  effect  of  ousting  the  usurper 
would  be  to  create  a  vacancy  in  the  office.  In  Tillman 
V.  Otter,  93  Ky.  600,  14  Ky.  Law  Rep.  586,  20  S.  W. 
1036,  29  L.  R.  A.  110,  it  was  held  that  in  an  action  by 
the  commonwealth  for  usurpation  of  office,  the  burden 
is  on  the  defendant  to  show  by  what  authority  he 
holds  the  office  ,but,  where  a  citizen  sues  to  recover  an 
office,  the  burden  is  on  him  to  show  a  right  to  it    He 
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cannot  recover  the  office  on  the  ground  that  the  de- 
fendant has  no  right  to  it 

So  in  the  ease  at  bar  the  first  question  to  be  con- 
sidered is:  Would  appellant  be  entitled  to  the  office 
in  question  if  it  should  be  decided  that  appellee  is 
illegally  holding  it  f  If  not,  it  will  be  unnecessary  to 
pass  upon  the  question  of  whether  she  was  elligible 
either  at  the  time  of  her  election,  or  when  she  quali- 
fied and  took  possession  of  the  office.  It  is  manifest 
that  appellee  was  fairly  elected  to  the  office.  This 
was  demonstrated  by  her  majority  over  appellant,  by 
the  certificate  issued  to  her  by  the  election  board, 
and  finally  by  the  judgment  of  this  court.  It  is  equally 
manifest  that  upon  or  immediately  following  the  exe- 
cution by  her  of  the  required  bond  and  the  tak'ng  of 
the  oath  of  office  as  superintendent  of  common  schooljj 
for  Whitley  county  appellant  voluntarily  surrendered 
to  her  the  records  of  the  office  and  paid  her  a  small 
sum  of  money  in  has  hands  as  the  former  superintend- 
ent. We  do  not  hold  that  these  acts  of  themselves 
amounted  to  such  a  recognition  by  appellant  of  appel- 
lee's right  to  the  office  as  to  constitute  an  estoppel, 
but  we  do  mean  to  say  that  they  indicated  a  purpose 
on  the  part  of  appellant  to  abandon  any  attempt  to 
continue  the  duties  of  the  office.  Moreover,  the  sul> 
sequent  act  of  the  State  superintendent  of  public  in- 
struction in  recognizing  appellee  as  the  rightful 
incumbent  of  the  office  pending  the  decision  of  the 
election  contest  removed  any  necessity  for  appellant's 
holding  over  as  former  or  outgoing  superintendent 
and  terminated  his  connection  with  the  office.  While 
it  is  true  section  4401,  Ky.  St.  1903,  which  provides 
for  the  election  of  the  county  superintendent  of  com- 
mon schools,  fixes  his  term  of  office,  etc.,  declares  that 
he  shall  continue  in  office  until  his  successor  is  elected 
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and  qualifies,  it  likewise  declares  that,  '*iii  cases  of 
controverted  right  to  the  office  of  county  superintend- 
ent, the  superintendent  of  public  instruction  shall 
have  power  to  recognize  a  superintendent  from  among 
the  contestants  until  the  case  has  been  settled.''  The 
object  of  this  provision,  as  well  as  of  the  previous 
one  empowering  the  county  superintendent  to  con- 
tinue in  office  until  his  successor  is  elected  and  qual- 
ifies, is  to  always  keep  an  incumbent  in  the  office  to 
attend  to  the  public  business.  Whether  eligible  to 
the  office  of  county  superintendent  or  not,  the  recog- 
nition of  appellee  by  the  State  superintendent  made 
her  a  de  facto  officer.  '^  Where  the  law  has  provided 
that  the  office  may  legally  be  filled,  then  the  acts  of  an 
incumbent  may  be  valid,  although  not  legally  ap- 
pointed, because  the  public,  being  bound  to  know  the 
law,  know  that  somebody  may  or  should  fill  the  place 
and  perform  the  duties;  and  possession  would  as  to 
them  be  evidence  of  title.  But,  where  the  law  itself 
negatives  the  idea  that  there  can  be  a  legal  incumbent, 
any  one  assuming  to  act  assumes  what  every  one  is 
bound  to  know  is  not  a  legal  office,  and  his  acts  can- 
not be  effectual  for  any  purpose."  Mechem  on  Pub- 
lic Officers,  sections  324-328.  All  the  provisions  of 
the  statute,  supra,  should  be  considered  together,  and, 
when  so  considered,  their  meaning  is  clear.  The 
courts  having  decided  that  appellant  was  not  elected 
to  the  office  of  county  superintendent,  he  has  no  right, 
therefore,  to  continue  in  office  after  the  election  and 
qualification  of  his  successor.  Both  of  these  events 
happened  in  this  case.  When  the  successor  qualified 
by  virtue  of  her  election  and  assumed  the  duties  of 
the  office,  and  this  was  followed  by  the  State  superin- 
tendent's recognition  of  her  right  to  it,  it  was  his  duty 
to  step  down  and  out.    Whether  his  successor  became 
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superintendent  de  jure  or  de  facto,  did  not  concern 
him.  She  was  there,  as  he  had  been  doT^n  to  the  time 
of  her  qualification,  an  incumbent  of  the  oflSce  to  per- 
form its  duties  and  serve  the  public  If  his  right  to 
continue  in  the  office  did  not  end  with  the  election^ 
and  qualification  of  appellee,  it  did  in  any  event  when 
he  turned  over  to  her  the  records  of  the  office  and  she 
was  recognized  as  county  superintendent  by  the  State 
superintendent.  Upon  being  thus  excluded  from 
the  office,  he  was  excluded  forever.  He  will 
not  therefore  be  permitted  to  revive  a  right 
which  had  lapsed  and  ended,  and  as  here  at- 
tempted, create  a  vacancy  in  the  office  which 
he  cannot  fill. 

The  only  authority  cited  by  appellant's  counsel  as 
sustaining  his  contention  is  Howard  v.  Comett,  1  S. 
W.  1,  8  Ky.  Law  Rep.  53.  The  report  contains  a  mere 
abstract  of  the  opinion  which  seems  to  hold  that  How- 
ard, a  county  school  commissioner,  at  the  time  of  the 
passage  of  the  act  of  May  12,  1884,  creating  the  office 
of  county  superintendent,  was  entitled  to  remain  in 
office  in  place  of  Comett,  although  the  latter  had  re- 
ceived a  majority  of  the  votes  cast  at  the  first  election 
held  for  county  superintendent  in  his  county;  but  this 
was  because  Comett  had  not  been  permitted  to  qual- 
ify, as  he  had  failed,  before  offering  to  do  so  and  also 
before  his  election,  to  procure  of  a  circuit  judge  the 
certificate  then  required  by  law.  That  case  is  unlike 
the  one  at  bar.  Appellee  did  qualify  at  the  time  and 
in  the  matter  required  by  the  statute,  and,  having 
done  so  and  her  right  to  the  office  having  also  been 
recognized  by  the  State  sui)erintendent,  the  provision 
of  the  statute  that  allowed  appellant  to  continue  in 
office  until  the  happening  of  that  event  was  fully 
complied  with.    If  appellee  was  ineligible  to  the  office 
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of  county  superintendent  at  the  time  of  her  election, 
or  when  she  qualified,  or  she  is  now  wrongfully  in 
possession  of  the  office,  the  commonwealth's  attorney 
of  the  judicial  district  in  which  Whitley  county  is  sit- 
uated may  maintain  an  action  to  deprive  her  of  it. 
As  no  such  action  has  been  brought  nnd  appellant  in 
the  one  before  us  has  not  shown  himself  entitled  to 
the  office  in  question,  we  see  no  reason  for  passing 
upon  the  question  of  appellee's  eligibility. 
Wherefore  the  judgment  is  affirmed. 


CASE    7.— ACTION     BY     ALICE     CALDWELL     AGAINST     THE 
WESTERN  UNION  TELEGRAPH  CO.  FOR  FAILURE 
,  TO  DELIVER  TELEGRAM.— June  5. 

128         42| 
n29       173 

i-i^-^'       Western  Union  Telegraph  Co.  v.  Caldwell 

\m    42 

ji36  2«  Appeal  from  Fulton  Circuit  Court 

B.  J.  BuGG^  Circuit  Judge. 

Judje^nent   for  plaintiff,  defendant  appeals.     Af- 
firmed. 

1.  Telegraphs — Operation — Actions  for  Damage©— Questions  for 
Jury. — In  an  action  against  a  telegraph  company  for  failure 
to  deliver  a  message  notifying  plaintiff  of  her  brother's 
death,  where  the  evidence  showed  that  the  brother  was  buried 
the  same  evening  before  she  could  have  reached  the  place, 
but  if  she  had  received  the  telegram  she  would  have  tele- 
graphed to  delay  the  funeral,  and  her  wishes  would  have  been 
complied  with,  and  she  could  have  been  present  at  the  funeral, 
defendant's  failure  to  deliver  the  message  was  sufflcienUy 
the   proximate   cause   of   plaintiff's    inability   to   attend   the 
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funeral,  and  consequent  grief,  to  warrant  the  submlBsion  of 
that  issue  to  the  Jury. 
2.  Same— Verdict— Excessive  Damages. — In  an  action  against  a 
telegraph  company  for  failure  to  deliver  a  message  notifying 
plaintiff  of  her  brother's  death,  whereby  she  was  prevented 
from  attendhig  his  funeral,  a  verdict  for  |1,000,  though  more 
than  should  have  been  awarded,  is  not  so  excessive  and  pal- 
pably imjust  as  to  warrant  a  reversal. 

RICHARDS  &  QUARLES  for  appellants. 

GEORGE  H.  FEARONS,  ROBBINS,  THOMAS  &  TYLER  of 
counsel. 

POINTS  AND  AUTHORITIES  CITED. 

1.  Where  -the  plaintiff  could  not  have  attended  a  funeral,  even 
if  the  telegram  announcing  the  death  had  been  promptly  delivered, 
there  can  be  no  recovery,  Howard  v.  W.  U.  Tel.  Co ,  27  Ky.  Law 
Rep.,  244. 

2.  Defendant  can  not  be  held  liable  on  the  theory  that  plaintiff 
would  have  telegraphed  to  request  a  postponement  of  the  funeral; 
Taliaferro  v.  W.  U.  Tel.  Co.,  21  Ky.  Law  Rep.,  1290;  Smlh  v.  W. 
U.  Tel.  Co..  83  Ky.,  104;  Chapman  v.  W.  U.  Tel.  Co.,  90  Ky.,  265; 
Cumberland  Telephone  &  Telegraph  Co.  v.  Atherton,  28  Ky.  Law 
Rep.,  1100;  W.  U.  Tel.  Co.  v.  Linn,  26  S.  W.,  490;  W.  U.  Tel.  Co.  v. 
MoUey,  27  S.  W.,  52;  W.  U.  Tel.  Co  v.  Stone,  27  S.  W.,  144. 

3.  The  verdict  is  excessive:  No  precedent  for  one  of  its  size 
under  similar  circumstances. 

RONEY  &  SMITH  for  appellee. 

POINTS  AND  AUTHORITIES. 

1.  The  undisputed  evidence  shows  that  the  telegram  In  ques- 
tion was  sent  in  ample  time  for  the  plaintiff  to  have  attended  ber 
brother's  funeral. 

2.  The  evidence  further  shows  that  the  plaintiff  lived  within 
one  himdred  yards  of  the  telegraph  office  ait  Hickman,  Ky.,  to 
where  it  was  sent 

3.  The  telegram,  though  sent  in  ample  time,  was  never  deliv- 
ered. 

4.  The  Jury  saw  the  witnesses,  heard  the  evidence  and  were 
properly  instructed,  and  the  verdict  is  not  excessive. 
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CITATIONS. 

Western  Union  Tel.  Co.  v.  Parsons,  24  Ky.  Law  Rep.,  2008;  72 
S.  W.,  800;  same  v.  Lacer,  93  8.  W.,  34;  24  Ky.  Law  Rep.,  379. 

Opinion  op  the  Court  by  Judge  Carroll — Affirm- 
ing. 

This  appeal  is  prosecuted  from  a  judgment  of  the 
Fulton  circuit  court,  entered  upon  a  verdict  in  favor 
of  appellee,  who  recovered  damages  for  mental  an- 
guish suffered  on  account  of  being  prevented  from 
attending  the  funeral  of  her  brother,  due  to  the  fail- 
ure of  appellant  to  deliver  a  telegram  sent  her  an- 
nouncing his  death.  The  deceased  died  at  Newark, 
Arkansas,,  and  appellee  lived  in  Hickman,  Kentucky. 
The  telegram  in  question  was  promptly  sent  by  the 
operator  at  Newark,  and  in  due  course  of  transmis- 
sion should  have  been  delivered  to  appellee  about  10 
o'clock  on  the  morning  of  August  14th,  but  was  lost 
in  transmission  and  not  received  by  her  at  all,  and  she 
did  not  learn  of  her  brother 's  death  until  several  days 
afterwards.  Her  brother  died  early  on  the  morning 
of  the  14th,  and  his  family,  not  hearing  from  appellee, 
buried  him  on  the  evening  of  that  day.  If  a  reply  to 
the  message  had  been  received  by  them,  they  could 
and  would  have  deferred  his  interment  until  the  fol- 
lowing day.  Had  appellee  received  the  message  in 
due  time,  she  could  have  reached  Newark  at  S  o'clock 
on  the  morning  of  the  15th,  and  over  the  objection  of 
appellant  she  was  permitted  to  testify  that  upon  re- 
ceipt of  the  message  she  would  at  once  have  tele- 
graphed the  family  not  to  bury  her  brother  until  after 
her  arrival  on  the  15th,  and  the  evidence  leaves  no 
room  to  doubt  that  her  request  in  this  respect  would 
have  been  complied  with.  If  the  message  had  been 
delivered  in  a  reasonable  time  after  its  reception, 
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appellee  could  not  have  reached  her  brother's  resi- 
dence in  time  for  the  f imeral  if  it  took  place  on  the  day 
the  message  was  sent  It  will  thns  be  seen  that  her 
case  rests  upon  the  proposition  that,  if  the  message 
had  been  received,  she  would  at  once  have  telegraphed 
the  family  to  keep  the  remains  until  her  arrival  on  the 
following  day,  and  they  could  and  would  have  com- 
plied with  her  request. 

That  appellant  was  guilty  of  negligence  is  not  de- 
nied. Its  duty  was  to  have  delivered  the  message 
within  a  reasonable  time  after  receiving  it,  and  this 
obligation  it  failed  to  discharge.  Appellee's  right  of 
action  to  recover  damages  is  predicated  upon  the 
theory  that  the  failure  of  appellant  to  deliver  the 
message  announcing  her  brother's  death  was  the  ordi- 
nary and  natural  cause  of  her  inability  to  attend  his 
funeral,  and  her  grief  resulting  therefrom;  and  the 
establishment  of  this  fact  lies  at  the  very  foundation 
of  her  case.  As  the  funeral  took  place  at  a  time 
which  would  have  made  it  impossible  for  appellee  to 
be  present,  even  if  the  telegram  had  been  transmitted 
and  delivered  without  delay,  it  is  argued  for  appel- 
lant that  the  failure  to  deliver  it  could  not  have  been 
the  proximate  cause  of  appellee's  inability  to  attend 
the  funeral  and  view  the  remains  of  her  brother,  as 
whether  she  would  have  done  this  or  not,  if  the  tele- 
gram had  been  received  in  due  time,  depended  on  the 
contingencies  that  she  would  at  once  have  telegraphed 
the  family  to  keep  the  remains  until  her  arrival  and 
that  they  would  have  respected  her  wishes.  It  is 
insisted  that  these  intervening  acts  that  must  neces- 
sarily have  been  performed  to  enable  appellee  to  be 
present  at  the  funeral  removed  the  result  so  far 
from  the  cause  that  the  injury  complained  of  could 
not  be  ooBsidered  the  probable  or  proximate  conse- 
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quence  of  it,  and  that  the  conditioDfi  upon  which  ap- 
pellee's deprivation  of  the  comfort  of  seeing  her  bro- 
ther were  too  uncertain  to  i)ermit  a  recovery  of  more 
than  nominal  damages  in  her  behalf.  In  support  of 
this  view  onr  attention  is  called  to  Chapman  v.  West^ 
em  Union  Telegraph  Company,  90  Ky.  265,  12  Ky, 
Law  Eep.  265, 13  S.  W.  880.  There  Chapman,  for  the 
failure  to  deliver  to  him  a  telegram  announcing  the 
serious  illness  of  his  father,  and  also  a  telegram  an- 
nouncing the  death  of  his  father,  sought  to  recover 
damages,  not  only  for  injury  to  his  feelings  by  being 
prevented  from  attending  his  father  in  his  last  illness 
and  being  present  at  his  burial,  but  for  a  pecuniary 
loss  he  claimed  to  have  sustained  by  not  receiving  a 
donation  that  his  father  would  have  made  him  if  be 
could  have  seen  him  in  his  last  illness.  The  court  re- 
jected his  claim  for  damages  growing  out  of  the 
alleged  pecuniary  loss,  saying  that  it  did  not  naturally 
follow  that  if  the  telegram  had  been  promptly  deliv- 
ered he  would  have  received  the  donation,  that  his 
father  might  or  might  not  have  given  it,  and  that  such 
loss  was  not  within  the  contemplation  of  the  parties  at 
the  time  the  message  was  sent,  nor  could  it  have  antic- 
ipated that  such  a  loss  would  arise  from  a  breach  of 
the  contract.  In  Smith  v.  Western  Union  Telegraph 
Company,  83  Ky.  104,  7  Ky.  Law  Bep.  22  and  255,  4 
Am.  St.  Bep.  126,  Smith,  who  was  speculating  upon 
the  New  York  stock  market,  failed  to  receive  a  tele- 
gram relating  to  stock  transactions  in  which  he  was 
interested,  and,  alleging  that  if  the  telegram  had  been 
delivered  in  due  time  he  would  have  kept  his  margin 
good  and  saved  himself  from  the  loss  of  several  thous- 
and dollars,  he  sought  to  recover  in  damages  from  the 
company.  In  affirming  the  judgment  awarding  Smith 
nominal  damages,  the  court  rested  its  conclusions 
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upon  the  ground  that  the  damages  sought  to  be  recov- 
ered were  too  remote;  that  they  did  not  flow  naturally 
from  the  failure  to  deliver  the  telegram,  and  in  the 
ordinary  course  of  events  could  not  have  been  ex- 
pected to  arise  from  its  non-delivery ;  and  the  injury 
complained  of  was  not  contemplated  by  the  parties  at 
the  time  the  contract  for  the  transmission  of  the  mes- 
sage was  entered  into,  nor  did  the  contents  of  the 
messagie  inform  the  company  of  the  probable  action 
Smith  would  take  upon  its  receipt. 

The  case  at  bar  is  easily  distinguishable  from  the 
two  mentioned.  Here  the  telegram  on  its  face  fur- 
nished information  of  its  serious  import,  and  was 
notice  to  the  company  that  its  prompt  delivery  was 
important;  and  it  may  fairly  be  said  to  have  been 
within  the  contemplation  of  the  parties  at  the  time  the 
message  was  received  that  the  failure  to  deliver  it 
within  a  reasonable  time  would  greatly  grieve  and 
distress  the  addressee.  It  is  also  reasonable  to 
assume  that  a  person  to  whom  a  message  of  this 
character  is  transmitted  will  promptly  take  some 
action  in  relation  to  it  The  evidence  is  uncontra- 
dicted that  Mrs.  Caldwell  would  and  could  have 
promptly  sent  a  telegram  requesting  that  the  funeral 
be  deferred  until  her  arrival,  and  that  her  wishes 
would  have  been  respected.  The  contingency  upon 
which  she  might  have  enjoyed  this  comfort  was  not 
remote  or  speculative.  It  is  true  intervening  steps 
must  have  been  taken,  and  independent  causes  set  in 
motion.  But  there  is  no  reasonable  doubt  concern- 
ing what  she  and  the  family  of  deceased  would  have 
done,  had  the  message  been  delivered.  The  appellant 
undertook  to  transmit  and  deliver  to  the  addressee 
without  unreasonable  delay  this  message,  and  should 
be  held  liable  for  the  consequenoes  of  its  negligence 
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that  in  the  usual  course  of  events  and  according  to 
human  exx)erience  were  likely  to  ensue,  and  which 
from  the  nature  of  the  message  might  have  been 
anticipated  with  reasonable  certainty.  We  might  not 
be  sure  what  course  would  be  pursued  upon  notice 
involving  pecuniary  or  financial  transactions*  or  upon 
notice  that  certain  stocks  and  bonds  were  falling  or 
rising,  or  upon  information  concerning  ordinary  spec- 
ulative ventures.  But  what  appellee  would  have  done 
upon  receipt  of  this  message,  when  measured  by  the 
ordinary  rules  of  human  experience,  and  judged  by 
the  standards  that  regulate  the  conduct  of  people  gen- 
erally, is  not  of  doubtful  or  uncertain  import.  Thomp- 
son on  Negligence,  section  2456;  McPeek  v.  Western 
Union  Telegraph  Co.,  107  Iowa,  356,  78  N.  W.  63,  43  L. 
R.  A.  214,  70  Am.  St.  Rep.  205.  In  a  case  like  this, 
appellant,  confessedly  guilty  of  negligence,  will  not 
be  permitted  to  escape  responsibility  for  its  acts  upon 
the  theory  that  what  appellee  might  have  done  was 
too  remote  to  entitle  her  to  compensation.  Telegraph 
companies  are  common  carriers.  They  owe  a  duty  to 
the  public  and  all  persons  using  their  lines,  and  the 
failure  to  deliver  a  telegram  within  a  reasonable 
time  after  its  reception  is  more  than  a  mere  breach  of 
contract.  It  is  an  omission  to  perform  a  duty  resting 
upon  it  as  a  public  servant.  Cashion  v.  Western 
Union  Telegraph  Co.,  124  N.  C.  459,  32  S.  E.  746, 
45  L.  R.  A.  160;  Reese  v.  Western  Union  Telegraph 
Co.,  123  Ind.  294,  24  N.  E.  163,  7  L.  R.  A.  583.  When 
appellant  failed  to  deliver  to  appellee  the  telegram, 
she  was  deprived  of  all  opportunity  to  act;  and,  as  it 
is  fair  to  assume  that  appellee  could  and  would  have 
taken  such  action  as  would  enable  her  to  be  present 
at  the  funeral  if  the  message  had  been  promptly 
delivered,  it  was  proper  for  the  court  to  submit  to  the 


Digitized  by 


Google 


Vol  126.]         APRIL  TERM,  1907.  49 

MetropoIUan  Life  las.  0&  v.  Ford. 

'  II.-...  M^^^a^M^— ^^^i^^M^— ^— — W^^—    III      .w ..11  I     <i^ 

jury  whether  she  was  deprived  of  this  privilt^«  by 
appellant's  delay  in  transmitting  and  delivering  the 
message.  Western  Union  Telegraph  Company  v. 
Parsons,  72  S.  W.  800,  24  Ky.  Law  Bep.  2008. 

The  recovery  of  $1,000  in  damages  is  more  than 
should  have  been  awarded;  but  we  do  not  feel  dis- 
posed to  reverse  because  the  amount  seemB  to  be  ex- 
cessive. It  is  extremely  difficult — ^io  fact,  we  might 
add,  impossible — to  fix  any  certain  standard  of  recov- 
ery in  cases  of  this  character.  In  the  very  necessity 
of  the  ca8e,  the  amount  must  be  left  to  the  judgment 
and  discretion  of  the  jury;  and,  unless  their  award 
is  so  excessive  as  to  be  palpably  unjust,  it  will  not  be 
disturbed. 

The  judgment  of  the  lower  court  is  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


CASE  8.— ACTION  BY  MARY  FORD  AGAINST  THE  METRO- 
.   POLITAN   LIFE   INS.    CO.   ON   A  POLICY    ON   THE 
LIFE  OF  HER  DECEASED  HUSBAND.— June  4. 

Metropolitan  life  Ins.  Co.  v.  Ford 

Appeal  from  Jefferson  Circuit  Court 

C.  P.  Bb4lnch  (rirst  Div.)  Emmet  Field  Judge. 

Judgment     for    plaintiff,     defendant    appeals. — 
Affirmed. 

1.    Insurajace — ^Life    Policy — Misrepresentations — Evidence — Quee- 
tion  for  Jury. — ^In  an  action  on  a  life  policy,  defended  on  tlie 
VOL  12«— 4 
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ground  that  the  insured  had  misrepresented  the  extent  of  his 
use  of  intoxicants,  evidence  held  to  support  a  finding  that  his 
representations  were  substantially  true  and  insufTicient  to 
defeat  a  recovery. 

2.  Same. — ^An  insurer  issuing  a  life  policy  has  the  right  to  inform 
itself  of  the  habits  of  the  insured  with  respect  to  the  use  of 
intoxicants  and  he  must  truthfully  give  the  information  asked; 
but,  unless  his  representations  are  substantially  untrue,  they 
are  not  misrepresentations  precluding  recovery  on  the  policy. 

3.  Same — ^Application  for  Other  Insurance — Rejection — Misrepre- 

sentations— Evidence. — ^An  insurer  defending  an  action  on  a 
life  policy  on  the  ground  that  the  insured  falsely  stated  that  an 
application  to  another  insurer  for  insurance  had  not  been  re- 
jected has  the  burden  of  proving  that  the  rejection  was  made 
known  to  the  insured  before  he  applied  for  the  policy  sued 
on;  there  being  no  rejection  until  knowledge*  of  It  was  re- 
ceived by  the  Insured. 

4.  Same — ^Presumption. — ^In  the  absence  of  proof  that  an  insured 
knew  of  the  rejection  of  his  application  for  other  insurance  at 
the  time  he  applied  to  an  insurer,  it  will  be  presumed  In  an 
action  on  a  policy  Issued  by  the  latter  that  his  answer  in  the 
application,  that  applications  for  other  insurance  had  not  been 
rejected,  was  true. 

5.  Same — Misrepresentations — Evidence. — An  applicant  for  a  life 

policy  stated  In  his  application  that  lapplications  for  other  in- 
surance had  not  been  rejected.  The  application  was  dated 
July  18th.  He  had  applied  for  other  insurance  and  the  med- 
ical examiner  on  July  3d  made  a  report  thereon,  rejecting 
the  risk.  It  was  not  shown  when  the  rejection  was  ordered 
made  by  the  insurer,  or  that  the  applicant  was  notified  thereof* 
Held  to  authorize  a  finding  that  the  applicant  did  not  have 
knowledge  of  the  rejection  of  his  application  for  other  insur- 
ance, and  that  his  statements"  were  not  misrepresentations 
t        sufficient  to  defeat  a  recovery  on  the  policy. 

6.  Same — Evidence — Instructions. — ^Where,  in  an  action  on  a  life 
policy,  defended  on  the  ground  that  insured  had  in  his  appli- 
cation falsely  stated  that  applications  for  other  insurance  had 
not  been  rejected,  the  evidence  showed  that  an  application 
for  other  insurance  had  been  rejected  fifteen  days  before  the 
date  of  the  application,  but  did  not  show  that  be  had  been 
notified  of  the  rejection  prior  to  the  making  of  the  application, 
cun  instruction  that  the  representatioxLS  in  the  application  as 
to  there  liavlng  been  no  refusal  of  insurance  did  not  prevent  a 
recovery,  unless  insured  had  knowledge  of  such  refusal  when 
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the  applloation  for  the  policy  sued  on  was  signed,  properly 
submitted  the  iseue. 
7.  New  Trial — Grounds— Cumulative  Evidence. — ^A  new  trial  after 
verdict  on  the  ground  of  newly  discovered  evidence  was  prop- 
erly denied;  tb^  evidence  being  as  to  a  point  litigated  and 
cumulative. 

EUGENE  R.  ATKISSON  AND  F.  M.  SACKETT  for  appellant.     | 

POINTS  AND  AUTHORITIES  DISCUSSED. 

1.  A  peremptory  instruction  should  have  been  given  for  de- 
fendant: Sec.  639,  Ky.  Stats.;  Providence  Savings  Life  Assurance 
Society  V.  Dee»,  27  Ky.  Law  Rep.,  670;  Providence  Savings  Lifo 
Assurance  Society  v.  Whayne's  admr.,  93  S.  W.,  p.  1052;  Union  Cen- 
tral Life  Ins.  Co.  v.  Lee,  20  Ky.  Law  Rep.,  839;  Mutual  Life  Ins. 
Co.  V.  Thompson,  94  Ky.,  253;  American  Aid  Society  v.  Bronger,  12 
Ky.  Law  Rep.,  284;  Metropolitan  Life  Ins,  Co.  v.  Schmidt,  93  S. 
W.,  1056;  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.,  484;  American  Aid 
Society  v.  Bronger,  12  Ky.  Law  Rep.,  284;  Meyer  Bruns  v.  Penn 
Mutual  Life,  189  Pa.,  579;  March  v.  Metropolitan  Ins.  Co.,  186 
Pa.,  629;  American  Union  Life  v.  Judge,  181  Pa.,  484;  Finch  v. 
Modem  Woodmen,  113  Mich.,  646;  Ferris  v.  Home  Life,  118  Mich., 
485;  Mutual  Life  v.  Nichols,  24  S.  W.,  910;  Clapp  v.  Mass.  Ben. 
Assn.,  146  Massu,  519;  Kelly  v.  Life  Ins.  Co.,  113  Ala.,  453;  Ham- 
brough  V.  Mutual  Life,  72  L.  T.  N.  S.,  140;  Bennett  v.  Anderson,  1 
Ir.  Jur.,  245;  Union  Nat.  Bank  v.  Manhattan  Life  Ins.  Co.,  52  La. 
Ann.,  36;  Landon  Assurance  Co.  v.  Masel,  L.  R.  11  Ch.  Div.,  363; 
Fowkes  V.  Manchester  Ins.  Co.,  3  Fost.  &  F.,  440;  Germania  Life 
Ins..  Co.  V.  Nukenhelmer,  127  Ind.,  536;  Security  Mutual  Life  Ins. 
Co.  V.  Webb.,  106  F.  R.,  808;  Kemp  v.  Good  Templars,  19  N.  Y. 
Sup.,  435;  Edington  v.  Aetna  Life  Ins,  Co.,  77  N.  Y.,  5640;  S.  C, 
100  N.  Y.,  536;  Clemens  v.  Supreme  Assembly,  131  N.  Y.,  485* 
Bernard  v.  United  Life  Assn.,  32  N.  Y.  Sup,,  224;  Aloe  v.  Mutual 
Reserve  Fund,  49  S.  W.,  553;  Bruce  v.  Conn.  Mutual  Life,  77  N. 
W.,  210;  Mutual  Life  v.  Nichols.  24  S.  W.,  910;  Home  Life  Ins.  Co. 
V.  Myers,  112  F.  R.,  846;  Jeffries  v.  Life  Ins.  Co.,  22  Wall.,  47; 
8tuart  V.  Mutual  Reserve,  78  Hun.,  191;  Finn  v.  Metropolitan  Life, 
Atl.,  438. 

2.  The  court  erred  in  instructing  the  Jury  that  applicant's  mis- 
representation as  to  prior  rejection  by  another  company  would 
avoid  the  policy  sued  on  only  in  the  event  that  he  had  been  in- 
formed of  that  fact  by  the  company  to  which  he  had  made  appll- 
oation, or  had  knowledge  of  the  fact  that  his  application  for  other 
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iBBurance  had  been  refused  :GermaBla  fne.  Co.  v.  Rod  wig,  80  Ky.» 
223;  Carrollton  Furniture  Mfg.  Co.  v.  Amertean  Credit  Co.,  115 
P.  R.,  77;  16  Amer.  En«ycl.  Law  (2d  Sd.),  988;  Kerr  on  Ina.,  p. 
848;  Ist  May  on  Ins.,  aec.  181;  American  Mtrtual  Aid  Society  v. 
Bronger,  12  Ky.  Law  Rep.,  284;  Providence  Bavinga  Ufe  Assur- 
ance Society  v.  Dees,  27  Ky.  Law  Rep.,  670;  American  Union  Life 
Ins.  Co.  V.  Judge,  191  Pa.,  484;  43d  Atl.,  374. 

3.  The  court  should  have  granted  defendant  «.  new  trial  on  the 
groimd  of  newly  discovered  evidence:  Ousley,  Sr.,  v.  Ousley,  Jr., 
25  Ky.  Law  Rep.,  1186. 

CARUTH,  CHATTBRSON  &  BLITZ  for  appellee. 

AUTHORITIES  CITED. 

1.  Whether  or  not  the  answers  made  by  the  Insured  to  the 
questions  in  the  application  were  "substantially  troe"  was  prop- 
erly left  to  the  Jury:  Providence  Savings  Life  v.  Whayne,  29  Ky. 
Law  Rep.,  167;  Mutual  Life  Ins.  Co.  v.  Thomson,  94  Ky.,  259; 
Providence  Savings  Life  Co.  v.  Dees,  27  Ky.  Law  Rep.,  671;  Met- 
ropolitan Life  Ins.  Co.  v.  Schmidt,  29  Ky.  Law  Rep.,  256. 

2.  The  court  correctly  instructed  the  Jury  on  the  question  of 
misrepresentations,  and  properly  directed  it  to  Und  for  the  plain- 
tiff if  the  answers  made  were  substantially  true  or  to  find  for  the 
defendant  if  any  of  them  (stating  the  qnestioiiB  and  answers)  were 
substantially  untrue:  Providence  Savings  Life  ▼.  Dees,  27  Ky.  Law 
Rep.,  671;  Providence  Savings  Life  v.  Whayne,  29  Ky.  Law  Rep., 
167;  Illinois  Life  Ins.  Co.  v.  DeLang,  decided  February  8,  1907. 

8.  The  instruction  to  find  for  defendant  if  the  jury  believed 
from  the  evidence  that  Ford  had  applied  to  another  insurance 
company  «ind  had  not  received  the  exact  amoimt  of  insurance  that 
he  applied  for;  and  that  he  had  been  informed  of  that  fact  by 
the  company  to  which  he  bad  made  application;  or  he  had  knovi- 
edge  of  the  fact  that  his  application  of  insurance  had  been  re- 
fused, expresses  correctly  the  law  on  that  queertlon.  The  burden 
of  proof  was  on  the  defendant,  and  there  is  no  proof  that  he  had 
been  informed  or  knew  of  his  rejection.  He  could  not  make  a 
misrepresentation  of  something  as  to  which  he  had  no  knowledge: 
Vol.  2  Joyce  on  Insurance,  sec.  1846  and  sec.  1823;  Metropolitan 
Life  Ins.  Co.  v.  Schmidt,  29  Ky.  Law  Rep.,  256;  American  Mutual 
Aid  Society  ▼.  Bronger,  12  Ky.  Law  Rep.,  285;  Oerman  American 
Ins.  (3o.  v.  Norris,  100  Ky.,  229. 

4.  The  motion  for  a  new  trial  because  of  '^newiy  disoorered 
evidence"  was  properly  overruled.    There  was  a  complete  abaenee 
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of  diligence;  and  the  "newly  discovered  evidence'*  was  not  ot 
such  a  character  as  to  warrant  a  court  in  setting  aside  the  ver- 
dict of  a  jury:  City  of  Covington  v.  Bostwick,  26  Ky.  Law  Rep., 
782;  niinols  Central  R.  R.  Co.  v.  Colly,  27  Ky.  Law  Rep.,  714. 

Opinion  of  the  Court  by  Judge  Settle — AflSrming. 

This  is  an  appeal  from  a  judgment  of  $1,000  recov- 
ered against  appellant  by  appellee  in  the  court  below 
upon  a  policy  of  insurance  on  the  life  of  her  husband, 
John  Ford,  whose  death  occurred  in  Jefferson  county. 
The  application  for  the  policy  bears  date  July  18, 
1905.  The.  policy  was  issued  and  delivered  to  the 
insured  during  the  same  month  and  his  death,  caused 
by  acute  Bright *s  disease,  occurred  October  16,  1905. 
Three  matters  of  defense  were  presented  in  the  court 
below  by  appellant's  answer:  (1)  That,  in  order  to 
pass  the  required  physical  examination  at  the  hands 
of  appellant's  physician,  the  insured  caused  himself 
to  be  personated  by  another  who  falsely  assumed  his 
name  and  thereby  deceived  the  physician;  (2)  that 
the  insured  misrepresented  the  extent  to  which  he 
used  intoxicating  liquors;  (3)  that  he  falsely  repre- 
sented that  he  had  not  applied  for  other  insurance  and 
been  rejected. 

As  to  the  first  contention  of  appellant,  there  was  a 
failure  of  proof.  The  issue  was,  however,  submitted 
to  the  jury  by  the  instructions,  and  no  complaint  is 
made  by  appellant  that  the  verdict  of  the  jury  could 
have  been  otherwise  than  adverse  to  it  in  respect  to 
that  defense. 

As  to  the  second  contention,  the  evidence  was  con- 
flicting. That  of  appellant  conduced  to  prove  that 
Ford  drank  intoxicating  liquors  to  excess,  even  to 
intoxication  at  times,  but  not  that  he  was  an  habitual 
drunkard.     On  the  other  hand,  appellee's  testimony 
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tended  to  prove  that  he  was  a  moderate  drinker  of 
intoxicants.  This  testimony  came,  in  the  main,  from 
fellow  workmen  and  intimate  friends  of  the  insured, 
whose  opportunities  for  learning  his  habits  were 
afforded  by  daily  association  with  him  covering  a 
period  of  from  two  to  ten  years.  Some  of  them  admit- 
ted they  had  seen  him  on  two  occasions  when  he 
appeared  to  be  drinking,  but  did  not  testify  that  such 
was  his  habit.  The  insured,  in  reply  to  a  question, 
stated  in  the  application  that  he  drank  ^^two  whiskies 
a  week.**  The  application  did  not  specify  the  quan- 
tity or  quality  of  intoxicants  he  was  privileged  to 
dijnk,  or  prohibit  his  taking  that  number*  each  week. 
The  testimony  fails  to  show  that  he  took  more  than 
two  drinks  any  week.  Obviously  this  question  should 
have  gone  to  the  jury,  and  it  was  allowed  by  the 
court  to  do  so.  There  was  some  evidence,  and  a 
very  considerable  amount  of  it,  to  support  the  find- 
ing of  the  jury,  and  we  cannot  say  the  verdict  was 
flagrantly  against  the  evidence  as  to  that  question. 
While  appellant  insurance  company  had  the  right 
to  inform  itself  of  the  habits  of  the  insured,  and 
it  was  his  duty  to  truthfully  give  it  the  information 
asked,  imless  the  representation  made  by  him  as  to 
his  use  of  intoxicating  liquors  was  substantially 
untrue,  it  cannot  be  called  such  a  misrepresentation 
as  would  prevent  a  recovery.  In  Mutual  Life  In- 
surance Company  v.  Thompson,  94  Ky.  259,  14  Ky. 
Law  Rep.  800,  22  S.  W.  89,  the  court,  in  discussing 
this  question,  said:  **But  it  seems  to  us  an  inquiry 
in  regard  to  the  previous  habits  of  drinking  intox- 
cating  liquors  is  not  material,  unless  they  exist  to 
such  an  extent  as  to  affect  the  health  or  physical 
condition  of  the  applicant,  and  thereby  render  him  an 
unsatisfactory  subject  for  life  insurance.  *'    In.Provi- 
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dent  Savings  Life  Assurance  Society  v.  Dees,  120 
Ky.  285,  86  S.  W.  522,  27  Ky.  Law  Rep.  670,  the  ques- 
tion of  misrepresentation  as  to  the  use  of  intoxicants 
by  the  insured  was  involved,  and  the  court  held  that 
it  was  a  question  for  the  jury,  to  be  submitted  under 
proper  instructions.  Provident  Savings  Life  Assur- 
ance Society,  etc.  v.  Whayne,  93  S.  W.  1049,  29  Ky. 
Law  Rep.  160;  Metropolitan  Life  Ins.  Co.  v.  Schmidt, 
93  S.  W.  1055,  29  Ky.  Law  Rep.  256. 

Appellant's  third  contention  rests  upon  the  follow- 
ing questions  and  the  answers  thereto,  all  found  in 
the  application  signed  by  the  insured:  **Have  you 
ever  applied  to  any  li^e  insurance  company,  order,  or 
association  for  insurance  on  your  life  without  receiv- 
ing the  exact  kind  and  the  amount  of  insurance 
applied  for?  (If  *yes,'  give  particulars.'')  To  this 
Ford  answered:  *'No."  ''State  name  of  the  life  in- 
surance company,  order,  or  association  which  has 
declined  to  issue  a  policy  on  your  life,  or,  after  issu- 
ing, has  recalled  it,  or  has  postponed  you,  except  as 
stated  in  the  foregoing  answer."  To  which  Ford 
answered:  ''None."  The  evidence  appearing  in  the 
record  shows  that  the  insured  applied  on  June  23, 
1905,  25  days  before  applying  to  appellant,  for  a  pol- 
icy  of  insurance  in  the  Commonwealth  Life  Insurance 
Company,  and  that  he  was  examined  by  the  medical 
examiner  of  that  company  June  29th,  which  was  sev- 
enteen days  before  the  application  was  made  to  appel- 
lant ;  that  the  medical  examiner  reported  to  the  Com- 
monwealth Life  Insurance  Company  on  July  3d  reject- 
ing the  risk.  It  further  appears  from  the  evidence 
that  it  is  the  custom  of  the  Commonwealth  Life  Insur- 
ance Company  to  pass  on  the  report  of  examination 
in  a  day  or  two  after  they  are  received  at  the  chief 
office,  or.  during  the  same  week.    The  evidence  does 
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not,  however,  show  when  the  rejection  of  Ford's 
application  was  ordered  or  made  by  that  company, 
or  that  he  was  ever  notified  of  its  rejection.  The 
report  of  the  medical  examiner  is  not  always  ac- 
cepted. If  adverse  to  the  applicant,  the  company 
may  nevertheless  offer  some  other  form  of  policy  to 
the  applicant  than  the  one  applied  for,  or  it  may  order 
another  examination.  It  only  appears  in  the  case  at 
bar  that  the  application  of  Ford  for  insurance  in  the 
Commonwealth  Life  Insurance  Company  was  rejected 
by  that  company  between  Jnne  29  and  July  IS,  1905. 
The  burden  was  upon  appellant  to  show  that  the 
rejection  had  been  made  known  to  Ford  before  he 
applied  to  appellant  for  insurance.  It  failed  to  prove 
that  this  was  done,  and  appellee  testified  that  she  was 
constantly  with  her  husband  and  knew  all  about  his 
business,  and  that  he  was  never  informed  of  the  rejec- 
tion of  his  application  by  the  Commonwealth  Life 
Insurance  Company.  The  fact  that  he  sought  and 
obtained  insurance  of  appellant  is  not  even  persuasive 
<yf  his  having  been  notified  of  his  rejection  by  the 
other  company,  in  view  of  his  having  about  that  time 
declared  his.  intention  to  obtain  $1,500  or  $2,000  of 
insurance  on  his  life.  It  is  not  apparent,  therefore, 
that  Ford  did  not  state  the  truth  as  he  knew  it  in  rep- 
resenting to  appellant  that  he  bad  not  been  refused 
insurance  at  the  hands  of  another  company  previous 
to  his  applying  to  appellant  for  insurance.  His  rejec- 
tion by  the  Commonwealth  Life  Insurance  Company 
was  not  complete  or  effective  until  notice  or  infor- 
mation of  it  was  received  by  him.  Such  notice  in 
some  form  or  by  some  means  was  necessary  to  consti- 
tute the  rejection,'  and,  until  it  was  received  by  him, 
he  had  no  right  to  believe  that  the  insurance  for  whiefa 
fae  had  applied  would  not  be  granted  to  hinu  , 
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In  the  abeence  of  proof  that  Ford  knew  of  his  rejec- 
tion by  the  other  company  when  he  applied  to  appel- 
lant for  insnrance,  it  will  be  presumed  that  the 
answers  made  by  him  in  the  written  application  to 
appellant,  as  to  other  insnrance,  were  tme.  It  must 
be  conceded  that,  if  Ford  made  the  misrepresentation 
attributed  to  him,  it  was  as  to  a  matter  material  to 
the  risk  which  appellant  had  the  right  to  know,  but, 
if  he  did  not  know  that  another  company  had  declined 
to  issue  to  him  a  policy,  how  can  it  be  said  that  the 
answers  made  by  him  on  that  subject  in  the  applica- 
tion to  appellant  were  untrue,  or  that  they  were  mis- 
representations? It  was  the  duty  of  the  jury  to 
determine  from  the  evidence  whether  the  insured  at 
the  time  of  making  the  answers  contained  in  the 
application  knew  of  the  previous  refusal  of  another 
company  to  insure  him,  and  the  burden  was  on  appel- 
lant to  show  such  knowledge  on  his  part.  If  there  had 
been  such  a  refusal,  and  the  insured  knew  of  it,  his 
answers  were  untrue,  and  they  constituted  misrepre- 
sentations. The  meaning  of  the  verdict  is  that  he  did 
not  have  such  knowledge,  and  that  his  statements 
were  not  misrepresentations,  and,  as  there  was  evi- 
dence to  support  the  verdict,  it  must  stand.  2  Joyce 
on  Insurance,  section  1846,  thus  states  the  principle 
controlling  the  question  under  consideration:  ** There 
are  two  important  factors  involved  in  cases  of  con- 
cealment. One  is  the  assured 's  knowledge,  and  the 
other  the  insurer's  knowledge.  In  both  cases  the 
knowledge  may  be  actual,  or  rest  upon  a  presumption 
based  upon  the  fact  that  the  circumstances  are  of 
such  a  character  that  they  ought  to  be  known,  and 
may  reasonably  be  presumed  to  be  known.  The 
assured  could  not  reasonably  be  held  to  have  con- 
cealed a  fact  of  which  he  had  no  knowledge,  actual 
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or  presumed,  or  one  concerning  which  it  cannot  be 
said  that  he  ought  to  have  known  it  Even  the  strict 
rule  in  marine  insurance  does  not  require  this/' 

The  instructions  given  by  the  trial  court  are  as  fol- 
lows: ^'Gentlemenof  the  jury:  You  should  find  for 
the  plaintiff  in  the  sum  of  $1,000,  with  interest  from 
November  1,  1905,  unless  you  shall  believe  from  the 
evidence  that  some  other  man  than  Jolm  Ford  named 
in  the  policy  of  insurance  issued  by  the  defendant 
was  examined  by  the  medical  director  of  the  defend- 
ant for  the  John  Ford  named  in  the  petition.  If  some 
other  man  was  substituted  for  John  Ford,  and  pro- 
cured to  be  examined  by  the  medical  director  in  the 
place  of  the  John  Ford  named  in  the  petition  and  in 
the  policy  of  insurance,  then  the  law  is  for  the  defend- 
ant, and  you  should  so  find.  When  John  Ford  made 
application  to  the  company  for  insurance,  there  were 
certain  questions  submitted  to  him  by  the  company 
to  be  answered  by  him  if  the  John  Ford  named  in  the 
policy  was  the  man  who  answered  the  questions  sub- 
mitted. The  questions  and  answers  were  as  follows : 
*(1)  To  what  daily  or  other  extent  do  you  use  alco- 
holic stimulants?'  To  which  he  answered:  'Two 
whiskies  a  week.'  *  (2)  To  what  daily  or  other  extent 
do  you  use  wine  ot  malt  liquors?'  To  which  he  an- 
swered :  *No.'  *  (3)  Have  you  ever  applied  to  any  life 
insurance  company,  order,  or  association  for  any 
insurance  on  your  life  without  receiving  exact  kind 
and  amount  of  insurance  applied  for?  (If  ''yes," 
give  particulars.) '  To  which  he  answered :  'No.'  '  (4) 
State  name  of  life  insurance  company,  order^  or  asso- 
ciation which  has  declined  to  issue  a  policy  on  your 
life,  or  after  issuing  has  recalled  it,  or  has  postponed 
you,  except  as  stated  in  the  foregoing  answer.'  To 
which  he  answered:  'No.'    (5)  Have  you  ever  under- 
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gone  examination  for  life  insurance  upon  which  you 
did  not  receive  the  exact  amount  and  kind  of  policy- 
applied  f or f  (If  yes, ' '  give  particulars. ) '  To  which 
he  answered:  ^No.'  Now,  if  you  shall  believe  from 
the  evidence  that  the  answers  given  by  John  Ford  to 
these  questions  or  to  either  of  them  were  not  sub- 
stantially true,  and  you  shall  further  believe  from  the 
evidence  that  he  drank  materially  more  whisky  or 
other  intoxicants  named  in  these  questions  than  he 
stated  in  the  answers  he  did  drink,  then  the  law  is  for 
the  defendant,  and  you  should  so  find.  Or,  if  you 
shall  believe  from  the  evidence  that  he  had  applied 
to  another  insurance  company,  and  had  not  received 
the  exact  amount  of  insurance  that  he  had  applied 
for,  and  that  he  had  been  informed  of  that  fact  by 
the  company  to  which  he  had  made  application,  or  he 
had  knowledge  of  the  fact  that  his  application  for 
other  insurance  had  been  refused,  then  the  law  is  for 
the  defendant,  and  you  should  so  find.  But  unless 
you  shall  believe  from  the  evidence  that  the  answers 
given  by  John  Ford  to  the  questions  named,  or  either 
of  them,  were  substantially  untrue,  or  that  some 
other  person  was  substituted  for  John  Ford  in  the 
medical  examination,  then  the  law  is  for  the  plain- 
tiflF,  and  you  should  so  find  for  the  plaaintiff  to  the 
extent  -that  I  have  indicated  to  you  in  the  begiiming 
of  these  instructions." 

It  is  insisted  for  appellant  that,  though  in  the  main 
correct,  the  instructions  contain  one  error.  The 
alleged  error  is  in  advising  the  jury  in  substance  that 
the  representations  in  the  application  as  to  there 
having  been  no  refusal  of  insurance  to  Ford  by 
another  company  would  not  prevent  a  recovery,  un- 
less he  had  knowledge  of  such  refusal,  when  the 
application  in  question  was  signed  by  him.    The  lower 
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court  doubtless  acted  upon  the  theory  that  under  the 
facte  of  this  case  there  could  have  been  no  rejection 
by  another  insurance  company  of  the  appi  cation 
from  Ford  for  insurance  without  his  knowledge,  be- 
cause notice  to  him  of  the  refusal  was  necessary  to 
constitute  the  rejection.  We  think  this  is  true,  and 
for  this  reason  the  case  at  bar  is  unlike  the  several 
cases,  some  of  them  recently  decided  by  this  court, 
relied  on  by  counsel.  We  think  the  instructions 
apply  to  the  facts  of  this  case,  and  that  they  contain 
all  the  law  that  was  necessary  to  guide  the  jury  in 
arriving  at  a  verdict 

It  is  further  insisted  for  appellant  that  it  should 
have  been  granted  a  new  trial  on  account  of  the 
alleged  newly  discovered  evidence  set  forth  in  the 
affidavit  filed  in  the  court  below.  The  newly  discov- 
ered evidence  is  as  to  an  application  for  insurance 
claimed  to  have  been  made  by  Ford  to  the  Interstate 
Life  Insurance  Company  before  his  application  was 
made  to  appellant  for  insurance,  and  that  the  applica- 
tion was  rejected.  The  affidavit  of  appellant  *s  agent 
does  not  show  proper  diligence.  On  the  contrary,  it 
is  reasonably  apparent  that  the  evidence  in  question 
might  by  proper  diligence  have  been  discovered  in 
time  for  the  trial  of  this  case.  Besides,  it  is  as  to  a 
point  litigated  on  the  trial,  and  is  purely  cumulative. 
*^It  is  a  general  rule  that  a  new  trial  should  not  be 
granted  upon  the  sole  ground  of  a  discovery  after 
verdict  of  parol  testimony  concerning  a  point  liti- 
gated, or  a  fact  known  to  a  party  at  the  trial,  because 
the  converse  of  this  rule  would  open  a  wide  field  for 
unfairness  and  subornation,  and  would  tend  to  pro- 
tract litigation,  and  render  it  not  only  uncertain,  but 
almost  interminable."  City  of  Covington  v.  Bost- 
wick,  82  S.  W.  569,  26  Ky.  Law  Rep.  782;  L  G.  R.  B 
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Co.  V.  Colly,  86  S.  W.  538,  27  Ky.  Law  Rep.  714;  Fin- 
ley  V.  Curd,  62  S.  W.  50,  22  Ky.  Law  Rep.  1914;  Rich- 
ardson  v.  Huff,  43  S,  W.  454,  19  Ky.  Law  Rep.  1429; 
Price  V.  Thompson,  84  Ky.  220,  8  Ky.  Law  Rep.  201, 
1  S.  W.  408. 

We  are  therefore  of  opinion  that  the  court  did  not 
err  in  refusing  the  new  trial  on  the  ground  of  newly 
discovered  evidence. 

Finding  no  cause  to  disturb  the  judgment  appealed 
from,  the  same  is  affirmed. 


CASE  9.— ACTION*  BY  JOSEPH  BOSWORTH  AGAINST  NA- 
PIER ADAMS  AND  OTHERS  INVOLVING  THE  VA- 
LIDITY OF  AN  ACT  OF  THE  KENTUCKY  LEGIS- 
LATURE APPORTIONING  SENATORIAL  DIS- 
TRICTS OF  THE  STATE.— June  7. 

Adams,  Etc.,  v.  Bos  worth 

Appeal  from  Whitley  Circuit  Court. 

M.  J.  Moss,  Circuit  Judge. 

Judgment  for  plaintiff,   defendants  appeal.     Ee- 
versed. 

states — ^Legislature  —  Apportioning  Membership  —  Constitutional 
Law. — ^The  apportionment  of  the  State  Into  Senatorial  districts 
under  Act  June  28,  1893  (Laws  1893,  p.  1204,  c.  235),  having 
been  accepted  Cor  thirteen  years  without  its  validity  being 
questioned,  the  constitutionality  of  the  act  may  not  be  ques- 
tioned on  the  ground  that  the  act  Infringes  Const.  Sec.  6, 
providing  that  ''all  elections  shall  be  free  and  equal,"  and 
Section  81,  requiring  an  «.pportionment  as  nearly  equal  as  may 
be  of  Senatorial  districts. 
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C.  W.  LESTER  for  appellants. 

This  appeal  Involves  the  constitutionality  of  the  act  of  the  Ken- 
tucky Legislature  approved  June  28th,  1903,  entitled  "An  Act  di- 
viding the  State  into  thirty-eight  Senatorial  Districte;"  also  the 
validity  of  the  Act  of  May  9th,  1890,  adding  Owsley  county  to 
what  is  the  Seventeenth  Senatorial  District  under  an  Act  of  said 
Legislature  of  February  19th,  1874. 

A  proposed  primary  election  to  be  held  on  April  2,  1907,  under 
the  saia  Act  of  June  28,  1903,  and  the  taking  of  steps  preparatory 
thereto,  is  enjoined. 

The  judgrment  below,  rendered  after  overruling  the  appellant's 
demurrer,  held  said  two  acts  invalid  and  granted  the  injunction. 

The  grounds  for  a  reversal  briefly  stated  are; 

1.  The  court  had  no  power  to  enjoin  an  election  on  the  steps 
being  taken  to  hold  it. 

2.  The  enactment  of  the  acts  in  question  was  a  matter  within 
the  discretion  of  the  Legislature.  It  is  a  political  and  not  a  judi- 
cial matter:  Wise  Case  79,  Va.,  269. 

A  reversal  is  respectfully  asked. 

WM.  H.  HOLT  for  appellees. 

GEORGE  DURELLE,  E.  L.  WORTHINGTON,  W.  C.  HALBERT 
of  counsel. 

"points  and  authorities. 

1,  Whether  a  legislative  apportionment  act  is  constitutional  Is 
a  judicial,  and  not  a  political,  question. 

2,  A  voter  and  candidate,  or  a  voter  only,  may  sue  to  test  its 
validity. 

3,  A  legislative  apportionment  act  so  grossly  unequal  as  to 
population  and  terrHory  as  to  show  it  was  passed  Ignoring  equal- 
ity of  representation  is  unconstitutional  and  therefore  void:Pur- 
nell  v.  Mann,  105  Ky.,  91;  Massengale,  Clerk,  v.  Lester,  101  Ky., 
191;  McPherson  v.  Blacker,  146  U.  S.,  2-24;  Giddings  v.  Blacker, 
93  Mich.,  1;  Houghton  Co.  Supervisors  v.  Blacker,  16  L.  R.  A.,  432; 
Williams  v.  Prescott,  Mich,  July  24.  1906;  Parker  v.  State,  133  7ad.. 
178;  Brooks,  Clerk,  v.  State,  162  Ind.,  568;  State  v.  Cunningham, 
81  Wise,  446;  State  v.  Cunningham,  83  Wise,  90;  People  v. 
Thompson,  155  111.,  451;  Denny,  Clerk,  v.  State,  144  Ind..  503; 
State  V.  Wrlghtson,  56  N.  J.  Law,  126;  Young  v.  Beckham,  24  Ky. 
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Law  Rep.,  2135;  Neal-Toung  case,  24  Ky.  Law  Rep.,  183;  Brown 
case,  23  Ky.  Law  Rep.,  2422;  18  L.  R.  A.,  567,  578. 

Opinion  op  the  Court  by  Judge  Carroll — ^Revers- 
ing. 

In  this  action,  the  validity  of  an  act  of  the  Legis- 
latnre  approved  June  28,  1893  (Laws  1893,  p.  1204,  c. 
235),  apportioning  the  State  into  senatorial  districts, 
is  assailed  upon  the  ground  that  it  is  in  violation  of 
section  6  of  the  Constitution,  providing  that  "all 
electons  shall  be  free  and  equal,"  and  section  33, 
providing,  in  part,  that  "the  first  G-eneral  Assembly 
after  the  adoption  of  this  Constitution  shall  divide 
the  State  into  thirty-eight  senatorial  districts  and 
one  hundred  representative  districts,  as  nearly  equal 
in  population  as  may  be  without  dividing  any  county, 
except  where  the  county  may  include  more  than  one 
district,  which  district  shall  constitute  a  senatorial 
and  representative  district  for  ten  years."  The  peti- 
tion sets  up  in  detail  alleged  gross  inequality  in  the 
I)opulation  of  a  number  of  the  districts.  The  cause 
being  submitted  on  the  petition  and  exhibits,  the  lower 
court  adjudged  that  the  act  of  1893,  and  also  an  act 
of  the  Legislature  approved  May  9,  1890,  adding  the 
county  of  Owsley  to  the  seventeenth  senatorial  dis- 
trict, were  each  of  them  in  violation  of  the  Constitu- 
tion of  the  United  States  and  of  the  State  of  Ken- 
tucky, and  both  of  said  acts  were  declared  null  and 
void. 

We  do  not  deem  it  necessary  to  write  an  elaborate 
opinion  in  this  case,  but  will  virtually  content  our- 
selves with  restating  and  adopting  a  portion  of  the 
opinion  of  this  court  in  Ragland  v.  Anderson,  100 
S.  W.  865, 125  Ky.  141,  30  Ky.  Law  Rep.  1199,  handed 
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down  on  March  20,  1907,  in  which  opinion  the  conrt^ 
after  holding  the  act  of  March,  1906,  redistricting  the 
State  into  representative  districts,  void,  said:  *'It  is 
no  answer  to  the  demand  of  appellees  that  the  act  of 
1906  be  declared  unconstitutional  that  it  will  follow 
that  the  act  of  1893  must  also  be  declared  unconsti- 
tutional, because  it  created  unequal  representative 
districts,  although  in  a  less  degree  than  that  of  1906. 
The  conclusion  sought  to  be  drawn  does  not  follow. 
The  act  of  1893  has  gone  into  effect  and  the  govern- 
ment has  been  organized  under  it  To  hold  it  void 
would  be  to  throw  the  government  into  chaos;  and 
this  no  court  is  required  to  do.  It  is  now  too  late  to 
question  its  validity.  The  next  Legislature  must  be 
elected  under  it,  and  then  we  have  no  doubt  the  mem- 
bers, impelled  by  their  sense  of  duty  and  the  obliga- 
tions of  their  oath  of  oflSce,  together  with  that  spirit 
of  justice  which  is  the  heritage  of  the  race,  will  redis- 
trict  the  State  as  the  Constitution  requires.*'  The 
senatorial  districts  have  remained  unchanged  since 
the  apportionment  of  1893,  when  the  State  was  redis- 
tricted  in  accordance  with  the  mandate  of  the  Con- 
stitution adopted  in  1891.  During  the  thirteen  years 
that  elapsed  between  that  time  and  the  institution  of 
this  action,  the  apportionment  then  made  has  been 
accepted  without  question  by  the  people  of  the  entire 
State;  and,  if  there  was  no  other  reason  for  now 
refusing  to  disturb  it,  this  long  acquiescence  would  be 
sufficient. 

This  action,  although  in  the  name  of  a  few  individ- 
uals, is  in  fact  and  truth  instituted  and  prosecuted  for 
the  use  and  benefit  of  one  of  the  political  parties  of 
the  State,  the  adherents  of  which  conceive  themselves 
aggrieved  by  the  alleged  denial  of  fair  and  equal  rep- 
resentation   in    the  legislative  department  of    the 
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State  in  the  apportionment  attacked  If  the  enact- 
ment complained  of  was  invalid  because  it  violated 
the  constitutional  requirements,  the  party  complain^ 
ing  knew  this  fact  thirteen  years  before  this  suit  was 
commenced.  Persons  who  believe  that  their  political 
rights  are  injuriously  affected  by  unconstitutional 
legislation  cannot  condone  the  wrong  for  a  long  period 
of  years  by  passively  consenting  to  it,  and  defer  tak- 
ing action  until  confusion^  if  ndt  chaos^  would  result 
ttoxxi  th^  long  delay.  The  courts  were  open  to  them 
in  1893  as  well  as  1906,  and  political  .parties,  no  more 
than  individuals  can  sleep  on  their  rights.'  When  it 
is  sought  to  Yftcate  enad;ment8  involving  the  life  of 
one  of  the  great  co-ordinate  departments  of  the  gov- 
ernment, the  public  intei'est  and  the  orderly  adminis- 
tration of  affairs  demand  that  action  should  be  taken 
iUI  soon  ds  pfacticabl^  aftet  the  condition  objected  to 
becomes  known  and  effective.  The  argument  that,  if 
an  act  is  invalid  when  passed,  the  vice  continues  to 
live  in  it  ad  long  asl  it  remains  on  the  statutes,  and 
therefore  it  may  be  annulled  at  any  time,  is  not  MtthA 
when  attempted  to  be  applied  to  legislation  that  is 
political  or  administrative  in  its  nature.  It  may  be 
true  that  laches  cannot  give  validity  to  a  void  act;  but 
whCTi  no  property  right  is  involved,  and  the  question 
is  purely  political  and  administrative,  individuals  or 
parties  that  have  seen  the  act  in  operation  for  years, 
and  the  affairs  of  State  carried  on  under  it,  without 
offering  objection  or  making  protest,  will  not  be  heard 
at  a  late  day  to  question  its  validity.  They  must  act 
in  seasonable  time,  and  not  delay  until  the  conditions 
tbey  have  acquiesced  in  and  assented  to  have  beeome 
firmly  established  as  a  part  of  the  system  of  govern- 
ment. 

▼ol.  126—6. 
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The  judgment  of  the  lower  court  is  reversed,  with 
directions  to  dismiss  the  petition. 


CASE  10.— PROCEEDINGS  BY  THE  COMMONWEALTH 
THROUGH  THE  AUDITOR'S  AGENT  AGAINST 
MAX  SOLLIGER  TO  RECOVER  TAXES  UPON 
WHISKY  STORED  IN  WAREHOUSE  IN  GERMANY. 
— ^February  16. 

Gommonwealth  v.  SoUiger 

Appeal  from  Jefferson  Circuit  Court. 

(First    Chancery   Branch)    Shackelford   Miller, 
Judge. 

Judgment  for  defendant,   plaintiff  appeals.     Re- 
versed. 

1,  Commerce — ^Duties  of  Exports — Taxation  of  Merchandise. — ^A 
tax  levied  upon  exported  property  which  operates  indirectly 
as  the  laying  of  a  duty  upon  the  export  is  as  much  within 
the  inhibition  of  Const.  U.  S.  Art.  1,  Sec.  10,  providing  that 
no  State  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  exports  or  imports,  as  the  laying  of  a  duty 
directly. 

2.  Same. — Const.  U.  S.  Art  1,  Sec.  10,  provides  that  no  State 
shall,  without  consent  of  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports.  Ky.  Stats.,  1903,  Sec.  4020,  provides 
that  all  real  and  personal  estate  within  this  State,  and  all 
personal  estate  of  persons  residing  in  this  State,  shAlI  be 
taxed.  A  general  tax  was  laid  by  the  State  upon  all  property 
alike,  and  it  was  sought  to  tax  whisky  exported  to  a  foreign 
country,  on  the  ground  that  the  exportation  was  colorable 
only,  and  to  escape  taxation,  as  it  was  intended  to  reimport 
It;  or,  if  the  situs  of  the  whisky  was  in  the  foreign  country. 
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then  to  tax  the  warehouse  receipts  representing  it  which  were 
owned  in  this  State.  Held,  that  the  proposed  tax  was  not  an 
attempt  to  lay  a  duty  on  the  whisky,  because  it  was  exported* 
within  the  meaning  of  the  Const.  U.  S.  Art  1,  Sec.  10. 

8.  Taxation — ^Liability  of  Persons  and  Property — Situs  of  Prop- 
erty.— ^Although  Ky.  Stats.,  1903,  Sec.  4020,  provides  that  &11 
real  and  personal  estate  within  this  State  and  all  personal  es- 
tate of  persons  residing  in  this  State  shall  be  subject  to  tax- 
ation, it  does  not  include  personal  estMe  owned  by  persons 
residing  in  this  State,  but  which  is  tangible  and  permanently 
located  in  other  States,  and  employed  there  in  the  prosecu- 
tion of  their  owner's  bus>ines8. 

4.  Same — Motive  of  Exporter. — ^The  motive  of  an  exporter  of 
property  to  a  foreign  country  cannot  be  safely  Inquired  into 
for  the  purpose  of  determining  whether  the  exportation  was 
in  good  faRh,  or  made  sinsply  to  escape  the  payment  of  taxes, 
•and  this  State  neither  has  nor  should  attempt  to  exercise  fur- 
ther jurisdicticxi  for  any  purpose  over  exported  property. 

6.  Same — ^Nature  of  Property — ^Warebouse  Receipt. — Warehouse 
receipts,  wherever  issued,  and  whatever  they  may  represent, 
are  intangible  personal  property,  whose  s>itus  for  purposes  of 
taxation  is  the  domicile  of  their  owner;  hence  a  warehouse 
receipt  owned  by  a  person  domiciled  in  this  State  for  whisky 
exported  to  a  foreign  country  may  and  should  be  taxed  here, 
and  at  such  value  as  it  may  have  had  on  the  day  fixed  by  the 
statute  for  listing  property. 

M.  J.  HOLT  for  appellant. 

BEIN  F.  WASHER  of  counsel. 

CONCLUSIONS  OF  LAW  AND  AUTHORITIES  CITED. 

1.  Unless  exempted  by  Art.  1,  Sec.  10,  Subsec.  2,  of  the  Federal 
Constitution  appellee's  whisky  should  be  assessed  as  omitted  prop- 
erty for  taxation,  because  he  is  a  resident  of  Kentucky,  "and  all 
personal  estate  of  persons  residing  in  this  State,  whether  the 
property  be  in  or  out  of  this  State,"  shall  be  assessed  at  its  fair 
oflAh  value:  State  Const,  Sec.  172;  Ky.  Stats.,  4020-4022-4052; 
Commonwealth  v.  Union  Ref.  Tr.  Co.,  26  Ky.  Law  Rep.,  23;  John- 
son, Sheriff,  V.  Bradley,  etc.,  27  Ky.  Law  Rep.,  541. 

2.  If  this  8,000  barrels  of  whisky  was  exported  temporarily; 
or  not  for  use;  that  is,  to  await  a  better  market,  or  to  evade  for 
the  time  being,  the  revenue  tax  of  90c  per  gallon,  the  situs  of  same 
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tor  thtf  porpoBe  of  taxatima  is  in  Kentucky  tbe  place  of  residence 
of  tlie  owner.  In  order  to  come  within  the  exception  of  exemp- 
tion of  the  Union  Refrigerator  Transit  Company  ease.  It  mnat  be 
permanently  located  in  another  State  and  in  use  in  that  State: 
Board  ¥.  Fidelity  Trust,  etc..  1X1  Ky.  667;  Union  Refrigerator 
Tr.  Co.  ease,  199  U.  S.,  194. 

8.  If  the  whisky  by  reason  of  the  provision  of  the  Federal 
Constitution  la  exempt  as  an  export  from  a  State  ad  valorem  tax* 
then  the  warehouse  receipts  4m  the  Intangible  property  of  appellee 
are  subjeot  to  assessment  as  omitted  property.  Warehouse  re- 
ceipts, by  common  and  civil  law  and  by  express  statutory  provis- 
ions (Ky.  Stats.,  Sec.  4770) -are  negotiable  and  transferable ;  Const, 
sec.  172.,  Ky.  Stats.,  sec.  4020;  First  National  Bank  v.  Boyce,  78 
Ky.,  42;  Newoomb«  Buchanan  &  Co.  v.  Ccibbell^  10  Bush.,  468,  469; 
Famey  ▼.  Ethridge,  24  Ky.  Law  Rep.,  653;  Greenbaum  Bros.  v. 
Meggiber,  10  Bush.«  420;  Cochran,  etc.,  v.  Hipey,  1^  Bush.,  505; 
Commonwealth  v.  Union  Ref.  Tr.  Co.,  26  Ky.  Law  Rep.;  Board  of 
Council,  etc.,  v.  Fidelity  Trust  Co.,  Ill  Ky.,  667. 

4.  The  provisions  of  the  Federal  Constitution,  Art.  1,  Sec.  10» 
Sttbsec.  2,  "thfft  no  State  shall  lay  any  Impost  or  duties  on  imports 
or  exports"  does  not  apply  to  the  levy  of  an  ad  valorem  tax  on  this 
whisky  as  the  property  of  appellee,  because: 

a.    This  is  not  an  impost  or  duty. 

b;  This  whisky  has  lost  the  character  of  an  export  It  is  at  Its 
destination.  The  original  shipiiaent  is  broken.  Two-thirds  of  it 
has  been  sold.  The  consignor  and  the  consignee  are  one  and  the 
same,  and  the  residue  is  on  the  market  and  for  sale:  May  v.  New 
Orleans  (import  case),  178  U.  S..  501  to  509;  Turpin  v.  Burgess 
(export  case),  117  U.  S.,  506  to  507;  American  Steel  Co.  v.  Speed, 
114  U.  S..  519  to  520. 

5.  This  is  not  a  tax  imposed  by  Kentucky  upon  the  whisky  as 
a  foreign  product,  nor  a  tax  by  reason  of  the  whisky  being  export- 
ed, nor  a  tax  while  it  is  in  a  state  of  transit  to  some  other  place 
of  destination.  It  is  sought  to  be  imposed  upon  the  whisky  after  its 
exportation,  after  its  arrival  at  its  destination  and  it  has  become 
a  commodity  in  the  market  at  its  place  of  destination.  It  there- 
fore enjoys  no  discriminating  favors,  other  than  all  tangible 
property  of  residents  of  this  State  situated  beyond  the  limits  of 
this  State:  114  U.  S.,  623-638 1  178  U.  S.,  508,  509;  117  U.  S., 
606,  507. 

The  exporter  of  goods  does  not  escape  taxation  on  such  goods 
where  he  retains  the  ownership  after  they  have  reached  their 
destination  and  he  places  same  upon  the  market  for  sale:  Turpin 
T.  Burgess,  117  U.  8.,  504. 
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DODD  &  DODO  for  appelliee. 

The  conceded  facts  in  this  case  raise  the  following  two  legal 
questions,  to- wit: 

1.  Whether  or  not  whisky  exported  in  bond*  from  Kentucky  to 
foreign  countries  under  the  Federal  regulations  renouncing  the 
governmental  tax  thereon  ceases  from  the  dates  of  such  exporta- 
tion to  be  further  liable  for  -any  subordinate  geographical  taxation 
thereon  so  tong  as  the  same  remains  as 'such  export.  That  is  to 
Bay,  whether  or  not  the'  situs  of  the  said  whisky  as  tangible  per- 
sonal property  is  liable  for  taxation  at  the  domicil  of  the  owner 
thereof  regardless  of  its  actual  foreign  situs? 

2.  •  Whether  or  not  the  Federal  constitutional  provisions  con- 
tained in  Sec.  10,  Art.  1,  of  the  Federal  Constitution,  reading  aa 
follows: 

''No  State  shall,  without  the  consent  of  the  Congress,  lay  any  imr 
posts  or  duties  on  imports  <or  exports  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws,"  is  not  a  posi- 
tive prohibition  against  the  taxation  of  any  such  exported  articles 
so  long  as  their  situs  remains  foreign  to  the  territorial  boundary 
of  the  United  States. 

AUTHORITIES  CITED. 

Union  Refrigerator  Transit  Co.  v.  Commonwealth  of  Kentucky, 
199  U.  S.,  194;  26  Ky.  Law  Rep.,  23;  Delaware,  etc.,  R.  R.  Co.  y. 
Pennsylvania:,  198  U.  S.,  341;  City  of  Louisvillo  v.  Louisville  Pub. 
Warehouse  Co.,  107  Ky.,  185;  Commonwealth  v.  Ayer  &  Tie  Co., 
25  Ky.  Law  Rep.,  1068;  Low  v.  Austin,  13  Wall.,  32;  Amerloar 
Steel  Po.  V.  Speed,  192  U.  S.,  519;  Brown  v.  Houston,  114  U.  S.. 
628;  May  v.  New  Orleans,  178  U.  S.,  496;  Austin  v.  Tennessee,  179 
U.  S.,  343;  Amy  v.  California,  24  How.  169;  Clark  y.  Clark  Z 
Woods,  411;  Fairbanks  v.  U.  S.,  181  U.  S.,  283;  Pittsburg  Coal  Co 
V.  Bates,  156  U.  S.,  687;  Norfolk,  etc.,  R.  R.  Co.  v.  Sims,  191  U.  3 
449;  Pitkin  v.  Brooks,  193  111.,  269. 

Oriviov  OF  TiiE  Court  by  Chief  Justicd  O'IUab. — 
il^eversmg. 

Appellee,  Max  Solliger,  was  the  owner  of  a  large 
quantity  of  whisky  in  bond  for  more  than  five  years 
before  the  institution  of  this  proceeding  ip  the  Jeffei- 
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son  county  court  to  require  him  to  list  the  whisky,  or 
the  warehouse  receipts  evidencing  it,  for  taxation,  as 
omitted  property.  SoUiger  had  owned  the  whisky 
for  a  number  of  years.  It  had  not  been  removed  from 
the  distillery  bonded  warehouse  in  Kentucky,  where 
it  was  stored  under  the  provisions  of  the  revenue 
laws  and  regulations  of  the  United  States,  until  the 
internal  revenue  tax  on  it  had  been  paid.  Just  before 
the  expiration  of  the  period  when,  under  the  stat- 
utes of  the  United  States,  it  was  required  that  the 
internal  revenue  tax  upon  it  be  paid,  and  the  whisky 
removed,  appellee,  Solliger,  owner  of  say  8JX)0  bar- 
rels of  the  whisky,  removed  it  for  export.  Under  the 
provisions  of  the  United  States  statutes,  that  was 
allowed;  the  federal  government  in  that  event  re- 
nouncing its  taxes  against  it.  All  State  taxes  were 
paid  on  it  up  to  that  time.  The  whisky  was  exported 
to  Hamburg  and  Bremen  in  Germany,  where  it  was 
stored  in  public  warehouses,  in  the  name  and  for  the 
benefit  of  the  consignor.  The  warehousemen  issued 
warehouse  receipts  therefor  to  the  consignor,  who 
was  also  the  consignee.  Appellee,  Solliger,  had  the 
possession  and  the  title  to  these  receipts  until  they 
were  sold,  which  was  within  the  period  for  which  they 
are  sought  .to  be  taxed,  some  of  the  whisky  repre- 
sented by  them  having  been  reshipped — probably  a 
third  or  more  of  it  to  the  United  States,  and  some  to 
Kentucky. 

The  contentions  of  the  auditor's  agent  in  this  pro- 
ceeding to  tax  the  property  are:  (1)  That  the  ex- 
portation of  the  whisky  was  done  in  order  to  escape 
the  payment  of  taxes  upon  it,  and,  as  it  was  then 
intended  to  reimport  it  to  the  United  States  and  to 
Kentucky,  the  character  of  the  title  and  possession 
of  the  owner  was  never  changed,  and  it  was  conse- 
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quently  subject  to  tajsation  in  Louisville,  Kentucky, 
the.  domicile  of  its  owner.  (2)  That  if  the  situs  of 
the  whisky  be  deemed  to  have  been  fixed  in  Ger- 
many by  reason  of  the  exportation,  the  warehouse 
receipts  were  nevertheless  property,  which,  being  in 
Kentucky  where  the  owner  resided,  were  taxable 
here.  Appellee's  contention  is  that  neither  the 
whisky  nor  the  warehouse  receipts  were  taxable  in 
Kentucky,  because  under  section  10,  article  1,  Const. 
U.  S.,  providing,  '*No  State  shall,  without  consent  of 
the  Congress,  lay  any  imposts  or  duties  on  imports 
or  exports  except  what  may  be  absolutely  necessaxy 
for  executing  its  inspection  laws,"  it  was  not  within 
ihe  power  of  the  State  to  levy  a  tax  upon  property 
which  had  been  or  was  being  exported.  Whether  the 
inhibition  of  the  federal  Constitution  be  against  the 
levying  of  a  tax,  by  way  of  impost  or  duty,  upon  the 
act  alone  of  exporting  property,  we  do  not  deem  it 
necessary  to  decide  in  this  case.  It  may  be  safely 
conceded  that  to  levy  a  tax  upon  exported  property, 
which  should  operate  indirectly  as  the  laying  of  a 
duty  upon  the  export,  is  as  pe/nicious  as  to  lay  it 
directly.  We  do  not  find  the  slightest  evidence  of  a 
purpose  on  the  part  of  the  State  to  lay  a  duty  on  the 
whisky  because  it  was  exported,  by  imposing  the  tax 
in  question.  On  the  contrary,  the  tax  is  levied  upon 
all  personal  property  owned  by  citizens  of  this  State, 
where  situated  (if  subject  at  all  to  the  taxing  juris- 
diction of  the  State),  upon  the  sole  theory  that  its 
situs  for  purposes  of  taxation  is  the  domicile  of  the 
owner,  and,  as  the  owner  resides  here,  and  has  the 
benefit  of  the  protection  of  the  laws  and  government 
of  this  State  over  his  person,  he  should,  in  propor- 
tion to  the  wealth  which  attends  his  person,  bear  his 
share  of  the  expense  of  the  State  government. 
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Although  the  taxing  statutes  of  this  State  provide 
(section  4020,  Ky.  St.  1903) :  '*A11  real  and  personal 
estate  within  this  State,  and  all  personal  estate  of 
persons  residing  in  this  State,  •  •  *  shall  be  sub- 
ject to  taxation  unless  the  same  be  exempt  from  taxa- 
tion by  the  Constitution '* — it  must  be  construed  not 
to  mean  personal  estate  owned  by  persons  residing 
in  this  State,  but  which  is  tangible  and  permanently 
located  in  other  States,  and  employed  there  in  the 
prosecution  of  the  owner's  business.  Such  property, 
not  enjoying  any  benefit  or  protection  from  the  laws 
of  this  State,  but  deriving  such  benefit  wholly  from 
the  laws  of  the  State  where  situated,  for  which  it  is 
presumably  taxed  there,  is  not  deemed  within  the 
taxing  jurisdiction  of  this  State.  Union  Refrigerator 
Tr.  Co.  V.  Kentucky  (U.  D.)  26  Sup.  Ct.  36,  50  K 
Ed.  150.  We  do  not  apprehend  that  the  motive  of 
the  exporter  could  ever  safely  be  inquired  into.  For, 
if  a  State  could  say  to  such,  '*We  find  the  fact  to  be 
that  you  are  not  exporting  in  good  faith  for  sale,  or 
permanent  location  of  your  property  abroad,  there- 
fore we  will  tax  it,  notwithstanding  it  is  export  mer- 
chandise," in  that  way  the  State  could  vexatiously 
interfere  with  a  subject  over  which  Congress  has 
been  ceded  the  entire  control.  It  is  safer  to  treat  the 
property  exported  as  being  thereafter  within  the 
jurisdiction  of  the  government  within  whose  terri- 
tory it  may  be  lodged.  The  whisky  in  the  case  at 
bar  having  been  stored  in  a  warehouse  in  Germany, 
where  it  became  a  part  of  the  mass  of  property 
within  the  German  Empire,  doubtless  owed  a  duty 
to  pay  taxes  to  the  support  of  that  government  while 
there.  The  State  of  Kentucky  neither  had  nor  should 
attempt  to  exercise  further  jurisdiction  over  it  for 
any  purpose. 
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The  warehousemen  in  Germany  who  issued  ware- 
house receipts  for  the  wb5sky  created  a  distinct  prop- 
erty in  the  receipts.  While  in  a  sense  they  represented 
the  whisky,  being  its  symbol  for  certain  purposes^ 
it  could  scarcely  be  maintained,  for  it  is  not  true, 
that  they  stand  in  lieu  of  the  whisky  for  all  com- 
mercial purposes.  Like  all  symbols,  they  are  fictions ; 
so  are  promissory  notes,  and  bonds.  Each  is  a 
representative  or  evidence  of  something  else.  Every- 
where each  has  an  individual  value,  derivative,  it 
is  true,  from  the  thing  upon  which  it  is  rested,  yet 
is  deemed  distinct  property.  A  bond  is  an  evidence 
of  the  promise  of  its  maker  to  pay  its  face  at  a 
time  ascertainable.  Its  original  commercial  value 
depends  upon  the  value  of  the  security  supporting 
it,  whether  it  be  the  solvency  of  its  maker,  his  credit, 
or  the  hypothecation  of  collateral  to  insure  its  being 
redeemed.  Its  indorser  may  add  to  its  original  value 
as  property  by  his  solvency,  and  so  forth.  Yet,  as 
so  much  paper,  it  is  valueless  whether  for  taxation 
or  trade.  It  may  rest  for  the  security  of  its  re- 
demption upon  real  estate,  or  for  that  matter  whisky, 
mortgaged,  while  it  derives  its  value  as  a  commercial 
asset  in  part,  or  maybe  in  whole  from  the  mortgaged 
property,  securing  it,  it  is  always  and  everywhere 
deemed  property  of  the  value  which  it  may  have  in 
the  market,  and  may  be  taxed  although  the  property 
mortgaged  to  redeem  it  is  beyond  the  taxing  district, 
and  may  also  be  taxed  where  it  is  situated. 

A  warehouse  receipt  partakes  of  some  of  the  same 
features.  Its  original  value  may  depend  entirely  on 
the  value  of  the  chattel  it  represents,  and  which  is 
deemed  to  be  in  pledge  to  redeem  it.  But  such 
receipts  are  generally  negotiable,  as  bonds  «nd  bills 
of  exchange  are.  Each  indorser  may  add  materially  to 
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their  value.  They  float  upon  the  markets  of  the 
world  as  property,  as  surely  as  bonds  are  property. 
Whoever  owns  them,  owns  that  much  of  assets  hav- 
ing such  value  as  the  market  affords  to  them,  which 
may  be  sold,  hjTX)thecated,  attached  for  debt,  and 
are  the  subject  of  inheritance.  Like  other  choses  in 
action,  their  situs  is  that  of  their  owner.  His  secur- 
ity and  comfort  given  to  him  by  government  enable 
him  to  hold  and  enjoy  them.  Nor  is  it  true  that,  as 
they  are  issued  upon  his  whisky,  they  are  in  effect 
evidence  merely  of  his  title,  as  his  deeds  to  his  lands 
in  a  foreign  state  may  be.  Title  deeds  in  this  country 
are  not  such  property  as  that  they  have  an  independ- 
ent value,  or  a  market  value.  The  warehouseman 
who  stores  whisky  becomes  its  bailee.  He  has  a  spe- 
cial property  in  it.  He  who  lodged  it  there,  ex- 
changes it  to  the  warehouseman  for  the  latter 's 
negotiable  receipts,  commercial  paper,  promises  to 
redeem,  and,  independent  of  the  rec  eipts,  the  former 
owner  no  longer  has  the  property  in  the  whisky,  any 
more  than  the  mortgagee  has  the  property  in  the 
mortgaged  chattel.  We  are  of  opinion,  and  without 
hesitation  hold,  that  warehouse  receipts,  wherever 
issued,  and  whatever  they  may  represent,  are  intangi- 
ble personal  property,  whose  situs  for  purposes  of 
taxation  is  the  domicile  of  their  owner.  They  may 
be  and  should  be  taxed  at  his  domicile  at  such  value 
as  they  may  have  had  on  the  day  fixed  by  the  statute 
for  listing  property  generally  for  taxation. 

Wherefore  the  judgment  is  reversed,   and  cause 
remanded  for  proceedings  consistent  herewith. 
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CASE  11.— MOTION  BY  J.  M.  ROBINSON,  NORTON  &  CO., 
FOR  DAMAGES  ON  A  SUPERSEDEAS  BOND  EXE- 
CUTED IN  AN  APPEAL  AGAINST  CORSICANA  COT- 
TON  FACTORY.— June  7. 

Robiason,  Norton  &  Go.  v.  Corsicana 
Cotton  Factory 

Motion  in  Appellate  Court  for  damages  on  super- 
sedeas bond. 

Coflts  —  Appeal  —  Affirmance  —  Undertaking  —  Damages. — A  judg- 
ment ordering  a  party  to  pay  a  specific  sum  into  court,  and 
authorizing  the  adverse  party  to  withdraw  it  as  soon  as  paid, 
is  a  judgment  for  the  payment  of  money,  within  Civ.  Code 
Prac.  Sec.  764,  providing  that,  on  the  affirmance  of  a  judg- 
ment "for  the  payment  of  money,"  the  collection  of  which  has 
heen  superseded,  10  per  cent,  damages  on  the  amount  super- 
seded shall  he  awarded  against  appellant. 

W.  S.  PRYOR  and  JAMES  R.  DUFFIN  for  appellant. 

GREENE  &  VANWINKLE  and  THATCHER,  GIFFORD  & 
STBINFELDT  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Hobson — Sustain- 
ing motion. 

During  the  progress  of  the  action,  the  property 
attached  was  sold.  Appellant  was  the  purchaser  at 
the  sale,  and  executed  bond  for  the  price,  i6730.  In 
its  final  judgment,  the  court*  dismissed  appellant's 
petition,  discharged  the  attachment,  ordered  appel- 
lant to  pay  into  court  the  amount  of  its  bond,  $730, 
and  ordered  that,  as  soon  as  the  money  was  pnid  into 
court,  the  appellee  might  immediately  withdraw  it. 
Appellant  appealed,  superseding  the  judgment.    The 
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judgment  was  affirmed.  J.  M.  Robinson  &  Co.  v. 
Corsicana  Cotton  Factory,  124  Ky.  435,  99  8.  W.  305, 
30  Ky.  Law  Rep.  580.  Appellee  has  entered  a  motion 
for  damages  on  the  supersedeas. 

By  section  764  of  the  Civil  Code  of  Practice,  10 
per  cent,  damages  on  the  amonnt  superseded  shall 
be  awarded  against  the  appellant  upon  the  affirmance 
of  a  judgment  for  the  payment  of  money  the  collec- 
tion of  which  has  been  superseded.  The  judgment 
here  appealed  from  was  a  judgment  for  the  payment 
of  money  by  the  appellant  Its  collection  was  super- 
seded. The  order  for  the  payment  of  the  money  into 
court,  and  its  immediate  withdrawal  by  appellee,  was 
only  a  form  of  requiring  the  money  to  be  paid  by 
appellant  to  appellee.  The  fact  that  the  receiver 
was  to  take  the  money  from  the  appellant,  and  imme- 
diately pass  it  on  to  appellee,  did  not  change  the  sub- 
stance of  the  transaction.  The  receiver  was  only  the 
medium  through  whom  the  money  was  to  pass  from 
appellant  to  appellee.  Appellant,  by  reason  of  the 
supersedeas,  kept  the  money,  and  had  the  use  of  it. 
The  10  per  cent,  damages  are  allowed  on  judgments 
for  the  payment  of  money,  if  superseded,  to  deter 
parties  from  refusing  to  pay  over  money  pursuant  to 
the  judgment,  and  thus  endangering  the  rights  of  the 
appellee.  An  order  for  the  payment  of  money  to  the 
receiver  is  a  judgment  for  the  payment  of  money. 
The  fact  that  payment  is  to  be  made  to  an  officer 
makes  it  none  the  less  a  judgment  for. the  payment  of 
money,  than  if  the  payment  is  to  be  made  to  an  indi- 
vidual. 

An  order  for  the  distribution  of  a  fund  in  court  is 
not  an  order  for  the  payment  of  money  by  the  appel- 
lant. He  does  retain  the  use  of  the  money  by  means 
of  the  supersedeas.    It  then  remains  in  the  custody 
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of  the  court.  So  '  such  orders  have  been  held  not 
judgments  for  the  payment  of  money.  But  the  judg- 
ment here  superseded  was  literally  a  judgment  for 
the  payment  of  money^  and  damages  on  the  super- 
sedeas must  be  awarded. 
Motion  sustained. 


CASE  12.— PROCEEPINa  BY  COMMONWEALTH  BY  P.  A.  LU- 
CAS, RBVBNUB  AGENT,  AGAINST  THE  CITY  OF 
PADUCAH,  TO  ASSESS  OMITTED  PROPERTY.— 
— Jilne  7. 

Il28       TtI 

Commonwealth  v.  City  of  Paducah  \^^  H 

Appeal  from  McOracken  Circuit  Court. 

W.  M.  Bebd,  Circuit  Judge. 

From  the  judgment  in  the  county  court  the  com- 
monwealth appealed  to  the  circuit  court  and  again 
appealed  from  the  judgment  of  the  circuit  court. — 
Affirmed. 

1.  Taxation — Municipal  Property. — A  city's  fire  apparatus  elec- 
tric light  plant,  poles,  wires,  a  house  and  lot,  and  other  prop- 
erty used  for  public  purposes,  are  not  liable  for  State  and 
county  taxes. 

2.  Same — Assessment. — In  a  proceeding  under  the  express  terms 
of  Ky.  Stats.,  1903,  Sec.  4241,  for  the  assessment  for  taxes  of 
omitted  property,  on  the  Commonwealth's  appeal  from  the 
county  court's  holding  that  none  of  the  property  was  taxable, 
the  circuit  Oourt  properly  fefused  to  assess  the  portion  4t 
held  lldble  to  taxation;  its  oertifkcate  th^at  that  portion  was 
Uable  being  sufficient  to  warrant  the  county  judge  in 
ing  it. 
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TAYLOR  &  LUCAS  for  appellant 

AUTHORITIES  CITED. 

1.  Liability  of  municipal  property  to  assessment  tor  taxation: 
Sec.  170,  Ky.  Const.;  Louisville  v.  Commonwealth,  1  Duval,  295; 
Commonwealth  v.  Maklbben,  County  Judge,  90  Ky.,  384;  Barbour, 
Sheriff,  v.  Louisville  B.  of  T.,  82  Ky.,  645;  Covington  v.  Common- 
wealth, 19  Ky.  Law  Rep.,  105;  Clark  v.  Louisville  Water  Co.,  90 
Ky.,  515;  Board  of  Councilmen  v.  Commonwealth,  82  S.  W.,  1008; 
Newport  v.  Commonwealth,  90  Ky.,  384;  Commonwealth  v.  Louis- 
ville, 20  Ky.  Law  Rep.,  893;  Owensboro  v.  Commonwealth,  20  Ky. 
Law  Rep.,  1281;  Negley,  Sheriff,  v.  Henderson,  22  Ky.  Law  Rep., 
912;  Negley  v.  Henderson,  21  Ky.  Law  Rep.,  1394;  Commonwealth 
V.  Lexington  Cemetery  Co.,  70  S.  W..  280.     . 

2.  Burden  is  on  party  claiming  exemption  to  allege  and  prove 
facts  entitling  him  to  same:  Cooley  on  Taxation,  3d  Ed.,  356; 
Board  of  Trustees  v.  Bell  Co.  C.  &  I.  Co.,  16  Ky.  Law  Rep.,  283; 
Newport  v.  Mfasonic  Temple  Assn.,  103  Ky.,  592;  20  Ky.  Law  Rep., 
266;  Bradley  v.  McAtee,  7  Bush,  667;  Louisville  Canal  Co.  v.  Com- 
monwealtl^  7  B.  Mon.,  160;  Deposit  Bank  of  Owensboro  v.  Daviese 
Co.,  102  Ky.,  174;  19  Ky.  Law  Rep.,  248;  German  Bank  v.  Louis- 
ville, 22  Ky.  Law  Rep.,  99. 

3.  Should  the  circuit  court  have  remanded  this  case  ,to  the 
county  court?     Commonwealth  v.  Reed,  89  S.  W.,  294. 

JAMES  CAMPBELL,  JR.,  for  appellee. 

Our  contention  Is  that  the  action  of  the  circuit  court  in  certify- 
ing its  judgment  to  the  county  court  was  tantamount  to  and  had 
the  same  effect  as  if  it  had  been  remanded,  for  the  remand  could 
not  have  directed  to  do  more  than  the  circuit  court  had  already 
done — direct  that  a  portion  of  the  property  was  subject  to  taxa- 
tion: City  of  Owensboro  v.  Commonwealth,  49  S.  W.,  320. 

Opinion  of  the  Court  by  Judge  Barker — AflBrm- 
ing. 

This  proceeding  was  instituted  by  the  auditor's 
agent  in  the  county  court  of  McCracken  county,  under 
section  4241  of  the  Kentucky  Statutes  of  1903,  for  the 
purpose  of  assessing  as   omitted  property  certain 


Digitized  by 


Google 


Vol.  126.]  APBIL  TEEM,  1907.  79 

Commonwealth  v.  City  of  Paducah. 

specifically  described  property  belonging  to  the  city 
of  Paducah,  for  State  and  county  purposes  for  the 
years  1901,  1902,  1903,  1904,  and  1905.  The  county 
court  adjudged  that  none  of  the  property  was  liable 
for  taxation.  From  that  judgment  the  Common- 
wealth appealed  to  the  McCracken  circuit  court,  and, 
the  case  being  submitted,  it  was  held  that  certain 
parts  of  the  property  were  subject  to  taxation,  and, 
as  the  city  is  not  complaining,  this  part  of  the  judg- 
ment may  be  dismissed  from  further  attention. 

The  court  further  adjudged  that  the  fire  apparatus, 
electric  light  plant,  poles  and  wires,  the  house  and  lot 
on  Kentucky  avenue  between  Third  and  Fourth 
streets,  and  the  personal  property  belonging  to  the 
city  of  Paducah,  and  described  in  plaintiff's  state- 
ment, are  not  liable  for  taxation  for  State  and  county 
purposes  for  the  years  mentioned.  It  is  not -disputed 
that  the  property  in  question  belongs  to  th(3  city  of 
Paducah,  or  that  it  is  used  for  public  purposes;  but 
the  State  contends  that  it  is  owned  and  used  by  the 
city  in  its  local  municipal  capacity,  as  contradistin- 
guished from  its  governmental  capacity.  The  ques- 
tion presented  was  involved  in  Board  of  Council  of 
City  of  Frankfort  v.  Commonwealth,  94  S.  W.  648, 
29  Ky.  Law  Eep.  699,  and  is  controlled  by  that  opin- 
ion. It  is  not  necessary  to  reproduce  the  reasoning 
of  the  opinion.  In  it  are  reviewed  all  of  the  cases 
from  this  court  bearing  on  the  subject  in  hand,  and 
the  conclusion  reached  upholds  the  judgment  of  the 
circuit  judge.  We  think  the  circuit  court  correctly 
refused  to  assess  the  property  which  it  held  liable  for 
taxation.  Its  certificate  to  the  county  court  that  the 
property  is  liable  for  taxation  is  amply  suflBcient  to 
warrant  the  county  judge  in  assessing  it  at  its  fair 
cash  value,  and  this  will  be  done. 
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For  these  reasons,  the  judgment  of  the  circuit  court 
is  affirmed* 

The  Chief  Justice  and  Nunn  and  Carroll,  JJ.,  dis- 
senting to  so  much  of  the  opinion  as  affirms  the  ex- 
emption of  the  electric  light  plant  from  taxation. 


CASE  13.— ACTION  BY  B.  T.  STUROES'  ADMINISTRATOft 
AOAINSt  WILUAM  B.  STURGES  AND  OTHERS  TO 
SETTLE  THE  ESTATE  OP  HIB  INTESTATE.-- 
June  7. 

Sturges,  Etc.,  v.  Sturges,  Etc. 

ei35  7%  Same  v.  Sturges'  Administrator,  Etc. 

Appeal  from  Jefferson  Circuit  Court. 

2nd  Chancery  Division,  Samuel  B.  Kieby,  Judge. 

From  the  judgment  the  defendants,  except  L.  M. 
Sturges,  appeal. — ^Affirmed. 

1.  wills — Property  Passing — Damages  for  Deaths — Under  Ootist. 

See.  241,  and  Ky.  Stats.,  1903,  Sec.  6,  recovery  may  be  had  for 
wrongful  death,  and  the  proceeds  become  a  part  of  decedent's 
estate,  where  he  leaves  nd  wife,  parents,  or  children,  to  go  to 
his  relatives  after  the  payment  of  his  debts.  Under  Ky.  Statsi, 
1903,  Sec.  4839,  a  will  takes  effect  as  if  executed  Immediately 
before  the  testator's  deaths  Sec.  4825  Authorizes  one  to 
Will  any  estate  he  may  be  entitled  to  at  his  death.  Held,  that* 
damages  recovered  by  an  administrator  for  decedent's  wrong- 
ful death  do  not  pass  under  the  will. 

2.  Executors — t^ayment  of  Debts — Property  Avaitahle — Right  Of 
Action  for  Causing  D^atb. — ^Under  the  cixpress  temits  of  Ky. 
dtMs.,  1903,  Bets.  6,  reeovery  for  wrongful  death  is  subjeot  to 
the  payment  of  decedenVB  delrts  where  be  leaves  no  wife,  par- 
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ents,  or  children,  and  is  properly  applied  to  the  discharge  of 
lien  debts  against  devised  property. 
S.  Insurance — Mutual  Benefit  Association — Charter — ^Amendment. 
— The  Legislature  could  amend  Xhe  statu  ce  under  which  a  mu- 
tual benefit  insurance  association  wan  organized  so  as  to  limft 
the  scope  of  business  authorized  under  its  charter  in  so  far 
as  the  amendment  did  not  impair  the  obligation  of  existing 
contracts^ 

4.  Same — ^Who  May  be  Beneficiary. — ^In  1894  a  mutual  benefit  as- 
sociation was  chartered  to  Insure  its  membership  and  bo  pay 
the  death  benefits  to  the  members  families,  execu:tors,  etc. 
House  Bill  No.  370,  Sec.  6  (as  amended  \>7  Ohio  Laws,  p.  422), 
provides  such  associations  shall  pay  the  benefits  only  to  the 
family,  heir»,  etc.  Held,  that  the  association's  charter  wis 
amended  by  the  act,  and  that  policy  contracts  entered  into 
between  it  and  its  members  after  the  act  took  effect  mu^  con- 
form to  it,  and  hence  insured  could  not  validly  designate  hie 
estate  as  beneficiary. 

5.  Same— Void  Designation — Right  of  Former  Beneficiary. — ^A 
beneficiary's  rights  under  an  insurance  policy  are  UnafCected 
by  9  void  attempt  to  substitute  beneficiaries. 

W.  PRATT  DALE  for  appellees. 

1.  The  sum  of  $4,000.00  collected  as  damages  passes  tinder  the 
will  of  the  decedent  as  other  personal  estate. 

(a)  History  of  legislation  on  above  subject:  General  Statutes, 
c.  57,  sec.  1;  General  Statutes,  c.  57,  sec.  3;  Givens  v.  Ky.  Cent. 
R.  R.  Co.,  89  ky.,  231;  C,  N.  O.  &  T.  P.  R'y  Co.  v.  Pruitt,  92  Ky. 
i223;  Schoolcraft  v.  L.  &  N.  R.  R.  Co.,  92  Ky.,  233;  Newport  News, 
etc.,  R.  Co.  V.  Deutzel,  91  Ky.,  48;  Henderson's  admr.  v.  Ky.  Cent. 
R.  R.  Co.,  86  Ky.,  389;  Jordan's  admr.  v.  C,  N.  O.  &  T.  P.  R.  R. 
Co.,  89  Ky.,  40;  Constitution  of  Kentucky,  sec.  241;  Debates  in 
Constitutional  Convention,  vol.  4,  pp.  4715-4720;  Thomas'  admr. 
V.  Royster,  98  Ky.,  206;  Wright  v.  Wood.  96  Ky.,  56. 

(b)  Argument  and  authorities:  Givens  v.  Ky.  Cent.  R.  R.Co., 
S9  Ky.,  231;  L.  &  N.  R,R.  Co.  v.  McElwaln,  98  Ky,  700;  Marvin  v. 
Maysville  St.  R'y  Co.,  49  Fed.  Rep.,  436;  Berg  v.  Berg's  admr., 
105  Ky.,  80;  Carlson  v.  Oregon,  etc.,  R'y  Co.,  28  Pac.  Rep.,  499; 
Holmes  v.  Oregon  &  Cal.  R'y  Co.,  5  Fed  Rep.,  543;  Ladd  V.  Foster, 
«1  Fed.  Rep.,  827;  Holland  v.  Brown,  35  Fed.  Rep.,  43;  Philo  v. 
I.  C.  R.  R.  Co.,  33  la.,  47;  Roach  v.  Imperial  Mining  Co.,  7  Fed. 
Rep.,  698;  Little  Rock,  etc.,  R'y  Co.  v.  Townsend,  41  Ark.,  382; 
B.  &  O.  R.  R.  Co.  V.  Wrightman,  29  Gratt.,  431;  Harper  v.  N.  4k 
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W.  R.  R.  Co..  36  Fed.  Rep.,  104;  Ky.  Stats.,  sec.  4825;  Ky.  StaU , 
1043. 

2.  If  said  fund  does  not  pase  under  the  will,  then  H  is  first 
liable  to  be  subjected  to  the  payment  of  debts  and  must  be  ex- 
hausted before  subjecting  any  of  the  estate  passing  under  the 
will:  Givens  v.  Ky.  Cent.  R.  R.  Co.,  89  Ky.,  231;  Marvin  v.  Mays- 
TiUe  St  R'y  Co.,  49  Fed.  Rep.,  436;  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  vol.  8,  p.  956;  O'Malley's  admr.  v.  McLean,  23  Ky.  Law 
Rep.,  2258;  Minor's  Institutes,  Vol.  3,  p.  584;  Underbill  on  Wills, 
sec.  373,  p.  515;  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  vol.  19,  p. 
1300;  McCampbell  v.  McCampbell,  5  Litt,  95;  Marsh  v.  Marsh,  10 
B.  M.,  360;  Broad  well  v.  Broadwell's  admr.,  4  Met,  291;  Alexan- 
der V.  Waller,  6  Bush.,  330;  Palmer  v.  Armstrong,  2  Dev.  Eq.  (N. 
C),  268;  Swann  v.  Swann,  5  Jones  Eq.,  299;  Whitehead  v.  Gib- 
bons. 10  N.  J.  Eq.,  237;  Ky.  Stats.,  sec.  1403. 

Real  estate  devised  should  be  exonerated  irom  all  liens  and 
mortgages  out  of  the  personal  estate:  Page  on  Wills,  sec.  765, 
p.  908;  Higbie  v.  Morris,  53  N.  J.  Eq.,  173;  Slack  v.  Emery,  30  N.  J. 
Eq.,  458;  in  re  Riegelman's  est,  174  Pa.  St,  476;  Gould  v.  Win- 
throp,  5  R.  I.,  319;  Turner  v.  Laird,  68  Conn.,  198. 

3.  The  sum  of  $3,000.00  collected  from  two  policies 'of  insur- 
ance was  properly  distributed  to  the  appellee  in  his  individual 
capacity:  Niblack  on  Mut  Ben.  Societies,  sec.  230;  Joyce  on  In- 
surance, vol.  2,  sec.  753;  Cooley's  Briefs  on  Insurance,  vol.  4,  p. 
3776;  Elsey  v.  Odd  Fellows,  etc.,  142  Mass..  224;  7  N.  E..  844; 
Smith  V.  Boston  &  Maine  R.  R.  Assn.,  168  Mass.,  213;  46  N.  E., 
626;  Supreme  Commandery,  etc.,  v.  Merrick,  163  Mass.,  374;  40 
N.  E.,  183;  Love  v.  Clune  (Colo.),  50  Pac.  Rep..  34;  Supreme 
Council,  etc..  v.  McGinnIss  (Ohio),  53  N.  E.,  54;  Grace  v.  North- 
western, etc..  Assn.,  87  Wis.,  562;  58  N.  W.,  1041;  Kult  v.  Nelson. 
53  N.  Y.  Supp..  95;  DiMessiah  v.  Gem,  30  N.  Y.  Supp.,  824;  Brown 
v.  Grand  Lodge,  etc.,  208  Pa.,  101;  57  Atl.,  176;  Coyne  v.  Bowe, 
48  N.  Y.  Supp.,  937;  affirmed  in  161  N.  Y.,  633;  57  N.  E..  1107;  Ky. 
Mas.  Mut.  Life  Ins.  Co.  v.  Miller,  13  Bush.,  489;  Lovett  v.  Lovett, 
26  Ky.  Law  Rep.,  300;  Leaf  v.  Leaf,  92  Ky.,  168. 

The  appellee  was  not  estopped  from  asserting  his  claim:  Paris 
T  rmim,  7  Bush.,  287;  Selbert  v.  Bloomfield,  23  Ky.  Law  Rep.,  646; 
IHlton  V.  Colvin,  25  Ky.  Law  Rep.,  1809;  Bigelow  on  Estoppel,  p. 
445;   Am.  &  Eng.  Ency.  of  Law,  2  ed.,  vol.  11.  p.  387. 

4.  If  the  designation  of  the  appellee,  L.  M.  Sturges.  as  the  ben- 
eficiary of  said  policies,  was  revoked  by  the  subsequent  designa- 
dtm  hy  the  decedent  of  his  estate,  then  the  proceeds  of  the  poU- 
timt  become  a  part  of  the  personal  eetate  of  the  deceasd  and  dis- 
tributable In  the  same  manner  as  lany  other  personal  estate: 
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Basye  v.  Adams,  81  Ky.,  368;  Gaines  ▼.  Gaines,  99  S.  W.,  600; 
Aevised  Statutes  of  Ohio,  sec.  3630. 

J.  MORTON  MORRIS  for  appellant,  AMANDA  STURGES. 

STATEMENT  OF  FACTS— CONTENTIONS  OF  TfflS 

APPELLANT.  i 

1.  Proceeda  of  policies  of  Insurance  payable  to  the  estate  of  B. 
T.  Sturges  should  have  been  distributed  as  any  other  estate  left 
by  him:  Sec.  3630,  Revised  Statutes  of  Ohio;  Basye  v.  Adams,  81 
Ky.,  368;  Brlggs  v.  Earl,  139  Mass.,  473;  1  N.  E.,  847;  Amer.  Le- 
gion of  Honor  v.  Perry,  140  Mass.,  580;  5  N.  E.,  634;  Addison  v. 
Association,  144  Mass.,  591;  12  N.  E.,  407;  Brierley  v.  Equitable 
Aid  Union,  170  Mass.,  218;  48  N.  E.,  90. 

.  (a)  Rights  of  beneficiaries  are  vested  where  no  power  re- 
served to  change  the  beneficiary:  Basye  v.  Adams,  81  Ky.,  368; 
Weisert  v.  Muehl,  81  Ky.,  336;  Nuckols  v.  Mutual  Benefit  Society, 
16  Ky.  Law  Rep.,  270;  Ky.  Mutual  Life  Insurance  Co.  v.  Miller, 
13  Ky.  Law  Rep.,  489;^Duv.all  v.  Goodson,  79  Ky.,  294. 

(b)  Where,  however,  the  by-laws  of  the  company  permit  a 
change  to  be  made,  the  interest  of  the  beneficiary  Is  not  vested. 
It  is  only  an  expectancy  which  will  be  defeated  by  a  subsequent 
change:  Hopkins  v.  Hopkins,  92  Ky.,  325;  Wlrgman  v.  Miller,  98 
Ky..  620;  Wrather  v.  Stacy,  82  S.  W.,  420. 

2.  The  Act  of  April  27,  1896,  of  the  State  of  Ohio,  was  not 
intended  to  repeal  or  amend  the  statute  under  which  this  company 
was  organized,  and  did  not  limit  the  classes  of  beneficiaries 
named  In  the  charter  of  the  company:  Sherman  v.  Common- 
wealth, 82  Ky.,  102;  Commonwealth  v.  Wetherbee,  105  Mass.,  149; 
Farmer  v.  State,  7  S.  W.  (Tex.),  220;  Goodman  v.  Jedidjah  Lodge 
(Md.),  9  Atl.,  13;  Bolton  v.  Bolton,  73  Me..  229;  Brdman  v.  Mut. 
Ins.  Co.,  44  Wis.,  376;  Supreme  Commandery  v.  Ainsworth,  71 
Ala.,  443;  State  v.  Critchett  (Minn.),  32  N.  W..  787;  Washington 
Ldfe  Ins.  Co.  v.  Glover,  25  Ky.  Law  Rep.,  1327;  Mut.  Life  Ins.  Co. 
V.  Cohen.,  179  U.  S..  262. 

3.  Said  Act  of  April  27,  1896,  could  not  be  retroactive,  even  if 
intended  to  amend  the  charter  of  this  company:  Constitution  of 
Ohio,  art.  2,  sec.  28;  Dartmouth  College  v.  Woodward,  4  Wheait, 
636;  Deposit  Bank  v.  Daviess  County,  102  Ky.,  184. 

4.  No  person  had  any  Insurable  interest  in  the  life  of  E.  T. 
Sturges  except  himself,  and  his  estate  was  the  only  beneficiary 
which  could  be  legally  designated:  Basye  v.  Adams,  81  Ky.,  368; 
Wolf  V.  Pearce,  20  Ky.  Law  Rep.,  296;  Caudell  ▼.  Woodward,  9« 
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Ky.,  651;  Van  Bibbter  v.  Van  Blbbet,  82  Ky.i  347;  Wiegelmaa  y. 
Bronner,  96  Ky.,  646;  Beard  V.  Sharin  100  Ky.^  606;  Embry% 
admr.  v.  Harris,  107  Ky..  61;  Continental  Life  Ins.  Co.  v.  Volger., 
89  Ind.,  672;  16  Am.  Re{).,  185;  Burteon  v.  eo&li.  Mut  Llfg  IM.  Co.p 
21  N.  E.,  746;  Ck)nn.  Mut.  Life  Ins.  Co.  v.  Schaefer,  94  U.  S.,  460; 
Washington  Central  Babt  r.  Hume,  128  U.  S.,  204;  Utir<»i  Fra- 
ternal Leagnie  v.  Walton,  84  S.  E.,  SIT;  Loomis  v.  Insurance  Co.p 
6  Gray,  379;  Metropolitan  Life  Ins.  Co.  v.  Brown,  i»5  N.  E.,  909; 
Cooley'ft  Briefis  on  Ihsurance,  vol.  1,  p.  252-. 

5.  It  is  not  necessary  fbr  a  legatee  imder  It  will  to  hav%  aii 
insurable  interest  in  the  life  of  the  testator:  Well  v.  Trafford,  6 
Tenn.  Chan.,  108;  CaA:holic  Knights  of  America  v.  Ktthn,  91  Tenih;, 
214;  Lament  v.  Grand  Lodgie,  31  FiBd.  Rep.,  181;  Harding  v.  Lit- 
tlehale,  150  Maiss.,  100. 

6.  If  any  doubt  exists  as  to  thiB  dlspiDSltion  of  the  proceeds  of 
the  policies,  the  evident  Intent  of  the  decedent  should  prevail: 
Abftaloifa  W.  Gaines  v.  Laura  Gaines  (Decided  February  6,  1907) ; 
Bacon  on  Benefit  Societies,  sec.  255;  Cooley's  Briefs  on  Insurance, 
vol.  1,  p.  701;  Elsey  v.  Odd  Fellows,  142  Mass.,  224;  Amer.  Legion 
of  Honor  v.  Perry,  140  Mass.,  580;  Cooler's  Briefs  on  Insurance, 
vol.  1,  p.  643;  Morton  v.  Supreme  Council,  100  Mo.  App.,  76;  73 
S.  W.,  259;  People  v.  Commercial  Alliance  Ins.  Co.,  48  N.  Y. 
Supp.,  889. 

JACOB  SOLLINGER  for  appellants. 

P.  J.  COSGROVE,  S.  R.  CRBWDSON,  C.  S.  WILTSIB  of  counsel. 

POINTS  AND  AUTHORITIES. 

1.  The  sum  of  three  thousand  dollars  ($3,000),  proceeds  of  two 
policies  In  the  Locomotive  EJnglneers*  Mutual  Life  and  Accident 
Insurance  Association  upon  the  life  of  the  decedent,  E.  T  Sturges, 
should  pass  to  the  heirs  at  law  of  the  decedent,  because  the  stat- 
ute law  of  the  State  of  Ohio,  under  which  the  said  Locomotive  En- 
gineers* Mutual  Life  and  Accident  Insurance  Association  was  char- 
tered, limited  the  beneficiaries  of  fraternal  beneficiary  socle:ie3 
to  the  'families,  heirs,  blood  relatives,  affianced  husband  or  atfi- 
anced  wife  or  persons  depending  upon  the  members:"  Ohio  Stat- 
utes, sec.  3630;  Ohio  Act  of  April  27,  1896,  House  Bill  No.  370. 

(1)  Is  the  Locomotive  Engineers'  Mutual  Life  and  Accident 
Insurance  Association  a  fraternal  beneficiary  association,  and 
was  it  such  on  January  1,  1901,  and  on  November  13,  1903? 

(2)  Was  it  operating  under  and  recognized  as  such  an  assocla* 
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don  UBder  the  Act  ot  April  27,  1896,  on  January  1,  laOX  and  on 
November  13.  1903? 

(3)  Was  the  Act  ot  April  27,  1896,  an  amendment  to  the  stat- 
utory law  of  Ohio  on  fraternal  beneficiary  aocietle&3  }i  so.  In  what 
manner  did  It  change  the  existing  laws? 

(4)  Did  the  Act  of  April  27,  1896.  affect  the  charter  of  the  Lo- 
comotive Engineers'  Mutual  Life  and  Accident  Insurance  Asso- 
ciation?   If  so,  was  that  act  retroactive  or  unconstitutional? 

(5)  Were  persons  Joining  that  association  after  that  date 
bound  by  that  act? 

(6)  Is  Amanda  Sturgeft  of  the  classes  prescribed  by  the  laws 
of  Ohio?  Can  the  law  be  defeated  by  a  general  devise?  What 
becomes  of  the  fund? 

(a)  The  designation  by  the  decedent  of  ."his  estate"  as  the 
beneficiary  of  these  policies  was  a  valid  designation:  Bromley'9 
admr.  v.  Washington  Life  Ins.  Co.,  92  Q.  W-,  17;  Bayse  v. 
Adams,  etc.,  81  Ky.,  268;  in  re  Smith,  81  N.  Y.  Sup..  725;  Sula 
▼.  M.  R.  L.  F.  Asso.,  145  N.  Y..  563;  Pace  v.  Pace,  19  Pla..  438;  3 
Am.  &  Eng.  Enc.  of  Law,  2  ed.,  978;  Norwich  Union  Fire  Ips. 
Co.  V.  Prude  et  al  (Ala.),  40  S.  Rep.,  322;  Globe  Ins.  Co.  v.  Boyle, 
21  Ohio  Stats..  119;  Wolf  v.  Pierce.  20  Ky.  Law.  Rep.,  296;  Loos 
V.  John  Hancock  Ins.  Asso.,  41  Mo.,  538;  Schultz  v.  Citizens' 
M.  L.  Ins.  Co..  59  Minn.,  308;  Wameky  v.  Lembecca,  71  111.,  91; 
Griswell  v.  Sawyer.  125  N.  Y.,  411;  J^Unton  v.  Hope.  Ins.  Co.,  45 
N.  Y.,  460  Mutual  Life  Ins.  Co.  v.  Armstrong,  117  U.  S.  591; 
Moale  et  al  v.  Mayer,  etc..  of  Baltimore,  61  Mcl-,  238;  Joyce  on  Ins., 
voL  1.  sec.  310;  Insurance  Co.  v.  Bledsoe,  52  Ala.,  538;  Hendricks  v. 
Thornton.  45  Ala.,  299;  Knickerbocker  Life  Ins.  Co.  v.Weitzetal, 
99  Mass.,.  157;  Bishop  v.  G.  L.  B.  O.  of  M.  A.,  112  N.  Y.,  627; 
Janda  v.  Bohemian  Roman  Catholic  First  Central  Union,  71  App. 
Div.,  150;  Kunkel  v.  Workman's  S.  and  D.  Benefit  Fund,  68  App. 
Mv..  385;  Hellenberg  v.  L  O.  of  B.  B.,  94  N.  Y.,  580;  Fink  v.  Finlj:, 
171  N.  Y.,  618;  64  N.  B.,  506;  Thoma*  v.  Thomas,  131  N.  Y..  205; 
30  N.  B.,  61;  27  Am.  St.  Rep.,  582;  Gundlach  v.  Germ.  Ins.  Qo., 
4  Hun.  839-341;  Ballou  v.  Qlle,  50  Wis.,  614;  7  N.  W..  561;  Durlan 
▼.  Central  Verein,  7  Daly,  168;  Arthur  v.  Odd  Fellows'  Ben.  Assn., 
89  Ohio  Stats..  657;  Greeno  v.  Greeno,  23  Hun.,  478-482;  Kentucky 
M.  M.  L.  L  Co.  V.  Miller's  admr..  12  Bush.,  489;  City  pf  New  Or- 
leans V.  estate  of  Samuel  Stewart,  28  La  Annual  Rep.;  Sprawl  y. 
Lawrence.  83  Ala.,  p.  686.;  Commonwealth  v.  Kimball,  24  Peck.  370. 

(b)  The  attempted  devise  of  the  proceeds  of  tfiese  policies  to 
decedevif'S  sist^r-ln-law  (no  blood  releition)  was  void  because  she 
did  not  come  wIthiB  the  olaas^ie  limited  by  the  laws  of  the  ^tate 
of  Ohio. 
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2.  The  appellee,  Luther  M.  Sturges,  by  his  conduct  in  this  ac- 
tion, In  insisting  that  the  proceeds  of  these  policies  should  pass 
to  Amanda  Sturges  under  the  will,  waived  any  rights  (if  any) 
which  he  may  have  had  to  the  proceeds  of  these  policies,  and  is 
now  estopped  from  setting  up  any  claim  to  the  same  in  his  indi- 
vidual capacity:  J.  W.  Mount  v.  L.  &  N.  R.  R.  Co.,  2  Ky.  Law 
Rep.,  221;  National  Bank  of  Stanford  v.  Reed,  4  Ky.  Law  Rep., 
346;  Hargis  v.  Burgin,  4  Ky.  Law  Rep.,  627;  Murry  v.  Bright,  » 
Ky,  (2  A.  K.  Marshal),  146;  Pollard  v.  Taylor,  5  Ky.,  (2  Bibb), 
234;  Gentry  v.  Barnett,  22  Ky.  (6  T.  B.  Monroe),  113;  Phillips  on 
Ck)de  Pleadings,  p.  255,  sec.  273;  Phillips  on  Code  Pleadings,  par. 
434,  p.  456;  Bacon  on  Benefit  Societies  and  Life  Ins.,  par.  420; 
Robblns  v.  Treadway,  etc.,  25  Ky.  (2  J.  J.  Marshall),  540;  Edward 
A.  Ferguson,  etc.,  v.  Solomon  Meredith,  etc.,  68  Sup.  Ct.  Rep., 
604  (1  Wall,  25-43). 

3.  Query.  If  the  heirs  at  law  are  entitled  to  the  proceeds  of 
these  two  policies  are  they  entitled  to  the  same  with  interest  from 
the  date  they  were  paid  to  administrator? 

Civil  Code,  sec.  90;  Alexander  v.  Grand  Lodge,  119  la.,  519; 
Knights  Templars  v.  Graton,  209  111.,  550;  Supreme  Lodge  K.  &  L. 
of  H.  V.  Rehg,  116  111.  App.,  59;  Supreme  Lodge  Knightb  of  Honor  v. 
Lapp's  admr.,  74  S*  W.,  656;  Gore  v.  Buck,  17  Ky.,  209;  Carr's 
Exr.  V.  Robinson,  71  Ky..  269;  Reynolds  v.  Powers,  (Ky.)  29  S.W., 
299;  Cooke  v.  Clark's  Comn^ttee,  (Ky.)  51  S.  W.,  316. 

4.  The  sum  of  four  thousand  dollars  recovered  from  the  Louis- 
ville &  Nashville  Railroad  Company  for  the  death  of  the  decedent 
by  wrongful  act  does  not  pass  under  his  will,  and  should  not  go 
to  increase  the  value  of  the  devise  to  the  sole  and  general  devisee. 

(a)  It  does  not  pass  under  the  will:  Ky.  Stats.,  sec.  6;  City  of 
Chicago  V.  Major,  18  111.  Rep.,  358;  L.  N.A.  &  C.  P.  R.  R.  v.  Doo- 
dykoontz,  119  Ind.,  113;  Caruthers*  Trustee  v.  Neal,  etc.,  12  Ky. 
Law  Rep.,  567;  O'Malley's  admr.  v.  McLean,  etc.,  23  Ky.  Law 
Rep.,  2258;  Needham  v.  Grand  Trunk  R.  R.  Co.,  38  Vt.,  294;  Steel 
admr.  v.  Kurtz,  28  Ohio,  195;  Jeff.  R.  v.  Swain,  36  Ind..  485;  Chi- 
cago R.  R.  Co.  V.  Morris,  26  111.,  402;  Snedecker  v.  Snedecker, 
164  N.  Y..  63. 

(b)  This  damage  fund  is  not  primarily  liable  for  all  the  debts 
against  decedent's  estate  lo  the  exclusion  of  his  general  estate: 
Black  on  Interpretation;   Endlich  on  Interpretation. 

5.  In  a  general  devise  the  words  "my  estate"  mean  the  dece- 
dent's net  estate  after  the  payment  of  his  debts  and  the  costs 
of  administration:  Smith  v.  Terry.  43  N.  J.  Equity  Rep.,  666; 
Reed  v.  Addington,  4  Ves.,  575;  Bardwell  v.  Bardwell,  10  Pick.,  19; 
Briggs  V.  Hosford,  22  Pick.,  288;  Trustees  of  Jefferson  College  ▼. 
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James  C.  Dickson  et  al,  1st  Freeman  (Miss.  Chancery  Rep.),  483; 
Ky.  Stats.,  sec.  2084. 

6.  In  a  general  devise  mortgage  and  lien  debts  are  not  properly 
claims  against  the  decedent's  general  or  personal  estate:  Ency. 
oi  Law  and  Procedure,  p.  464  (G) ;  Fallon  v.  Butler,  21  Oal.,  p. 
24;  Toulouse  v.  Burkett,  10  Pac.  Rep.;  Fish  v.  De  Laray,  66  N. 
W.,  p.  265;  Smith  v.  Oilman,  80  Ala.,  p.  300;  Miller  v.  Helm,  2 
S.  &  M.,  p.  687. 

7.  Appellants  are  entitled  to  attorneys'  fee  and  expenses  of  this 
contest  out  of  the  funds  in  controversy:  Louisville  Presbyterian 
Theological  Seminary  v.  Botto,  80  S.  W.,  177. 

Opinion  of  the  Court  by  Chief  Justice  0*Bear — 
AflSrmiiig. 

The  decedent,  E.  T.  Sturges,  a  bachelor,  who  was 
a  railroad  engineer  was  killed  in  a  collision  of  his 
engine  with  another  train  in  the  month  of  November, 
1903.  He  had  previously  made  and  published  his 
last  will  and  testament,  under  which  he  devised  and 
bequeathed  to  his  sister-in-law,  Amanda  Sturges,  all 
of  his  estate  and  property  of  every  kind,  but  not  nam- 
ing it  specifically.  The  heirs  at  law  of  E.  T.  Sturges 
were  a  full  brother,  the  api>ellant  William  B.  Sturges, 
a  half-cister,  the  appellant  Manabel  P.  Sturges,  and 
a  half-brother,  apy>ellee  L.  M.  Sturges.  The  de- 
cedent's mother  and  father  were  both  dead.  The  real 
estate  owned  by  the  decedent  consisted  of  a  lot  upon 
which  he  was  building  a  house,  but  which  had  not 
been  quite  completed  at  the  time  of  his  death.  He 
also  held  the  title  to  the  lot  on  which  he  lived  with 
the  family  of  L.  M.  Sturges,  the  appellee.  The  de- 
cedent had  mortgaged  both  lots  for  the  purpose  of 
obtaining  funds  to  erect  the  building  on  the  vacant 
lot.  He  owned  personal  estate  to  the  amount  of  about 
$900.  The  mortgage  debt  and  the  balance  owing  to 
the  contractor  amounted  to  about  $2,600.    He  had  an 


Digitized  by 


Google 


8B  KENTUCKY  BEPOBTS.       [Vol.  126. 

Storges,  etc.  t.  Sturges,  etc 

insurance  upon  his  life  in  the  Travelers'  Insurance 
Company  for  $1,000.  It  was  an  accident  policy,  and 
was  payable  to  L.  M.  Stnrges  intiividnally.  He  also 
had  two  policies  of  insurance  of  $1,500,  eacli  in  the 
Locomotive  Engineers'  Mutual  Life  &  Accident  In- 
surance Association.  These  last-named  policies  were 
taken  out  on  the  1st  of  January,  1901.  His  half- 
brother,  L.  M.  Sturges,  was  named  as  the  beneficiary 
of  each  of  them.  The  decedent's  will  was  executed 
24th  of  September,  1902.  On  the  23d  day  of  Octo- 
ber, 1903,  he  changed  the  beneficiary  in  both  the  last- 
named  policies,  and  made  them  payable  to  his  estate. 
The  administrator  of  the  decedent  presented  a  claim 
for  damages  against  the  railroad  company  in  whose 
ser\nce  decedent  lost  his  life  because  of  its  negligent 
destruction.  The  claim  was  compromised  by  the  rail- 
road company's  paying  the  administrator  $-1,000  in 
settlement  of  it.  This  action  was  brought  by  the 
administrator  against  the  devisees  and  the  heirs  at 
law  of  decedent  and  the  lien  creditors  to  settle  the 
estate.  The  devisee,  Amanda  Sturges,  claimed  the 
whole  of  the  personal  estate  under  the  will,  including 
the  $4,000  collected  from  the  railroad  company,  and 
the  $3,000  collected  from  the  Locomotive  Engineers' 
Mutual  Life  &  Accident  Insurance  Association.  Her 
husband,  L.  M.  Sturges,  claimed  the  $3,000  of  insur- 
ance just  mentioned.  Decedent's  brother,  William  B. 
Sturges,  and  his  half-sister,  ^Nfanabel  Sturges, 
claimed  that  the  $3,000  of  insurance  did  not  pass 
under  the  will,  because  the  charter  of  the  insurer 
restricted  the  beneficiaries  to  those  who  were  the 
blood  relations  of  the  insured;  consequently,  that  it 
was  not  competent  for  the  insured  to  name  any  other 
beneficiary  than  blood  relations,  and  that  his  attempt 
to  do  so  by  his  will,  if  it  should  be  construed  that  the 
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will  embraced  the  insurance,  was  void.  They  also 
claim  that  under  the  statutes  the  recovery  from  the 
railroad  company  for  the  destruction  of  the  life  of 
the  decedent  was  not  personal  estate  which  he  had 
the  right  to  dispose  of  by  will,  but  it  passed  under  ^ 
the  statutes  of  this  State  to  his  heirs  at  law.  The 
circuit  court  adjudged  the  $3,000  of  insurance  to  L. 
M.  Sturges,  the  beneficiary  originally  named  in  the 
policies.  It  adjudged  that  the  $4,000  recovered  from 
the  railroad  company  constituted  a  part  of  the  per- 
sonal estate  of  the  decedent,  which  under  the  stat- 
ute in  this  State  was  applicable,  first,  to  the  payment 
of  the  costs  of  administration,  and  then  to  the  pay- 
ment of  his  debts.  Among  the  debts  to  which  the 
$4,000  was  applied  was  the  mortgage  debt  upon  the 
real  estate,  and  the  balance  of  the  builder's  claim 
above  alluded  to.  As  this  real  estate  had  been  devised 
to  Mrs.  Amanda  Sturges  by  the  will  of  the  decedent, 
it  results  that  the  application  of  the  money  recovered 
by  way  of  damages  to  the  satisfaction  of  these  debts 
went  to  relieve  the  devised  real  estate  from  the  bur- 
den which  it  bore  at  the  time  the  will  took  effect. 
Wm.  B.  Sturges  and  Manabel  Sturges  have  prose- 
cuted this  appeal,  in  which  they  complain  that  the 
judgment  was  wrong  in  each  of  the  particulars  men- 
tioned. Mrs.  Amanda  Sturges  also  prosecutes  an 
appeal  from  the  judgment  because  the  court  adjudged 
the  $3,000  of  insurance  to  her  husband,  L.  M.  Sturges, 
instead  of  to  her. 

We  will  fir^t  take  up  the  item  of  $4,000  collected 
from  the  railroad  company.  This  fund  was  recov- 
ered and  is  distributable  under  the  provisions  of  sec- 
tion 6  of  Kentucky  Statutes  of  1903,  which  is  as  fol- 
lows: "Whenever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  negligence  or  v^rongful 
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act,  then  in  every  such  case,  damages  may  be  recov- 
ered for  such  death  from  the  person  or  persons,  com- 
pany   or    companies,    corporation    or    corporations, 
their  agents  or  servants,  causing  the  same,  and  when 
the  act  is  wilful  or  the  negligence  is  gross,  punitive 
damages  may  be  recovered,  and  the  action  to  recover 
such  damages  shall  be  prosecuted  by  the  personal 
representative  of  the  deceased.     The  amount  recov- 
ered, less  funeral  expenses  and  the  cost  of  adminis- 
tration, and  such  costs  about  the  recovery,  including 
attorney  fees  as  are  not  included  in  the  recovery 
from  the  defendant,  shall  be  for  the  benefit  of  and 
go  to  the  kindred  of  the  deceased  in  the  following 
order,  viz:  (1)   If  the  deceased  leaves  a  widow  or 
husband,  and  no  children  or  their  descendants,  then 
the  whole  to  such  widow  or  husband.     (2)   If  the 
deceased  leaves  either  a  widow  and  children  or  a 
husband  and  children,  then  one-half  to  such  widow 
or  husband  and  the  other  one-half  to  the  children 
of  the  deceased.     (3)  If  the  deceased  leaves  a  child 
or   children,   but   no   widow   or   husband,   then   the 
whole  to   such  child  or  children.     If  the  deceased* 
leaves  no  widow,  husband  or  child,  then  such   re- 
covery   shall    pass    to    the    mother    and    father,    of 
deceased,  one  moiety  each,  if  both  be  living;  if  the 
mother  be  dead  and  the  father  be  living,  the  whole 
thereof  shall  pass  to  the  father;  and  if  the  father 
be  dead  and  the  mother  living,  the  whole  thereof 
shall   go   to   the   mother;   and   if  both   father   and 
mother  be  dead,  then  the  whole  of  the  recovery  shall 
become  a  part  of  the  personal  estate  of  the  'leceased; 
and  after  the  payment  of  his  debts,  the  remainder, 
if  any,  shall  pass  to  his  kindred  more  remote  than 
those  above  named,  as  is  directed  by  the  general 
law  on  descent  and  distribution.''    As  the  decedent 
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was  never  married,  and  therefore  left  no  child  or  chil- 
dren, nor  father  or  mother,  surviving  him,  the  re- 
covery in  this  particular  case  under  the  statute 
became  a  part  of  his  personal  estate. 

At  common  law  there  was  no  recovery  for  negli- 
gence resulting  in  death.  The  right  of  action  of  the 
decedent  died  with  him.  The  English  statute,  com- 
monly known  as  ''Lord  Campbell's  Act/'  was  the 
first  legislation  allowing  a  recovery  for  death  result- 
ing from  negligence.  That  act  gave  a  right  of  action 
whenever  death  was  caused  by  wrongful  act,  negli- 
gence, or  default,  and  provided  that  the  proceeds  of 
the  recovery  were  for  the  exclusive  benefit  of  certain 
designated  members  of  the  family  of  the  ileceased 
and  exempt  from  the  payment  of  his  debts.  Similar 
statutes  have  since  been  enacted  in  probably  every 
state  of  the  Union.  Most  of  them  are  framed  closely 
upon  the  same  lines  as  laid  down  in  Lord  Campbell's 
act,  and  restrict  the  recovery  to  the  benefit  of  the 
wife  or  kindred  of  the  deceased.  Other  statutes  have 
departed  from  that  act,  and  make  the  recovery  either 
a  part  of  the  deceased's  personal  estate,  or  a  part  of 
the  deceased's  estate  upon  the  failure  of  certain 
specific  kindred.  It  will  be  observed  that  the  Ken- 
tucky statute  follows  more  closely  the  idea  last 
named.  Before  the  adoption  of  the  present  Consti- 
tution, no  recovery  was  allowed  in  this  State  for  the 
negligent  destruction  of  lives  of  employes  of  rail- 
roads except  for  wilful  neglect,  and  then  the  recovery 
was  restricted  to  punitive  damages.  Sections  1,  3, 
57,  Gen.  St.  Section  241  of  the  Constitution  of  1891 
provides  as  follows:  '* Whenever  the  death  of  a  per- 
son shall  result  from  an  injury  inflicted  by  negligence 
or  wrongful  act,  then,  in  every  such  case,  damages 
may  be  recovered  for  such  death,  from  the  corpora- 
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tions  and  persons  so  causing  the  same.  Until  other- 
wise provided  by  law,  the  action  to  recover  such  dam- 
ages shall  in  all  cases  be  prosecuted  by  the  personal 
representative  of  the  deceased  person.  The  General 
Assembly  may  provide  how  the  recovery  shall  go  and 
to  whom  belong;  and  until  such  provision  is  made  the 
same  shall  form  part  of  the  personal  estate  of  the 
deceased  person.^  It  was  in  pursuance  of  this  provi- 
sion of  the  Constitution  that  section  6  of  the  Ken- 
tucky Statutes  above  quoted  was  enacted.  While  it 
is  true  that  the  statutes,  as  well  as  the  Constitution, 
provide  that  the  recovery  shall  in  certain  contingen- 
cies become  a  part  of  the  decedent's  personal  estate, 
it  does  not  follow  that  such  recovery  ever  consti- 
tuted any  part  of  the  estate  which  belonged  to  the 
decedent,  or  that  it  is  such  an  estate  as  he  may  dis- 
pose of  by  his  last  will.  Section  4839,  Ky.  St.  1903, 
is:  ''A  will  shall  be  construed,  with  reference  to  the 
real  and  personal  estate  compromised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immedi- 
ately before  the  death  of  the  testator  unless  a  con- 
trary intention  shall  appear  by  the  will.''  Section 
4825,  Ky.  St.  1903,  provides:  ** Every  person  of  sound 
mind,  not  being  under  21  years  of  age,  nor  a  married 
woman,  may  by  will  dispose  of  any  estate,  right  or 
interest  in  real  or  personal  estate  that  he  may  be 
entitled  to  at  his  death,  which  would  otherwise  de- 
scend to  his  heirs  or  pass  to  his  personal  representa- 
tives; and  though  he  may  become  so  entitled  after 
the  execution  of  his  will." 

This  statute  was  in  force  long  before  the  right  of 
recovery  for  the  negligent  destruction  of  life  was 
allowed;  nor  has  it  been  changed  since  except  that 
now  a  married  woman  is  permitted  to  make  a  will. 
Broadly,  it  gives  to  every  person  the  right  to  dispose 
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by  will  of  WhAt  he  owned  at  his  death  that  he  might 
have  disposed  of  otherwiBe.  B^t  damages  recover- 
able from  a  tort-feasor  be<^use  of  the  negligent  de- 
struction of  the  life  of  a  person  cannot  be  said  to 
have  ever  belonged  to  snch  person.  In  the  nature  of 
the  thing,  it  was  impossible  for  him  to  have  had  a 
property  interest  in  such  damages,  'or  to  have  made 
any  contract  with  reference  thereto,  or  to  have  antic- 
ipated them.  It  is  true  section  241  of  the  Constitu- 
tion and  section  6  of  the  Kentucky  Statutes  makes 
such  recovery  personal  estate;  but  this  does  not  and 
cannot  confer  it  as  property  upon  the  deceased  so  as 
to  be  effective  for  any  purpose  in  his  life  time.  These 
provisions  making  the  recovery  a  part  of  the  estate 
of  the  deceased  are  manifestly  for  the  purpose  of 
designating  the  manner  of  its  descent,  of  regulating 
the  manner  of  its  distribution,  of  prescribing  the  per- 
sons who  are  to  take  and  enjoy  the  recovery.  Such 
damages  are  inflicted  upon  the  wrongdoer  partly  as 
a  punishment  for  his  act,  and  then  as  a  compensation 
to  those  who  have  suffered  presumably  direct  and 
pecuniary  loss  from  the  destruction  of  the  life. 
These  are  deemed  by  the  Legislature  to  be  first  the 
widow  or  husband,  and  then  the  children  of  the  de- 
ceased. If  there  be  no  widow  or  husband  or  children, 
then  his  father  and  mother.  But,  if  all  these  rela- 
tions, standing  in  such  close  proximity  to  the  de- 
ceased as  to  make  it  reasonably  certain  that  they  are 
directly  affected  in  a  pecuniary  way  by  the  destruc- 
tion of  his  life,  are  not  in  existence,  then,  and  not 
until  then,  does  the  recovery  become  a  part  of  his 
personal  estate.  It  will  be  observed  that  the  stat- 
utefe  fiiibjeipt  the  Recovery  in  any  event  first  to  the 
llAymehl  of  the  ftinehjl  expenses  and  cost  of  adminis- 
tration, atid  Ihea  to  the  costs  incurred  in  the  recov- 
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ery  of  the  damages  including  counsel  fees.  What 
may  be  left  after  the  discharge  of  these  items  is  given 
by  the  statutes,  not  to  the  estate  of  the  deceased, 
but  to  those  relations  specifically  designated  in  the 
statute.  In  default  of  such  relations,  the  statute  then 
makes  the  recovery  a  part  of  the  decedent's  personal 
estate,  and  subjects  it  expressly  to  the  payment  of 
his  debts.  No  part  of  it  is  liable  to  the  payment  of 
his  debts  unless  there  is  a  failure  of  the  relations  of 
the  degrees  above  named.  After  the  payment  of  his 
debts,  what  may  be  left  is  then  given  to  his  kindred 
more  remote  than  those  above  named,  and  it  is  given 
in  the  proportion  and  to  the  persons  who  would  take 
under  the*  laws  of  descent  and  distribution  as  in  case 
of  other  personal  estate  undevised.  Thus  we  see  that 
the  statute  creates  a  peculiar  estate,  and  provides  to 
whom  it  shall  go.  It  never  goes  to  the  decedent.  It 
has  never  been  in  his  control,  nor  was  it  competent, 
under  the  language  of  the  statute,  for  him,  by  will  or 
otherwise  to  affect  or  contravene  the  policy  of  the 
Legislature  in  creating  the  right  of  recovery,  and 
designating  who  should  be  its  beneficiaries.  These 
persons  get  this  recovery,  not  from  the  decedent,  but 
from  the  statute.  They  get  it,  not  because  it  was  the 
property  of  the  decedent  which  the  statute  allows 
them  to  inherit,  but  because  the  law  allows  them  to 
recover  it  from  another  for  that  other's  negligent 
act  which  has  presumably  and  in  contemplation  of 
law  involved  some  loss  upon  the  recipients  named. 

We  therefore  hold  that  the  damages  recovered 
from  the  railroad  company  did  not  pass  under  the 
will  of  the  decedent 

The  next  question  with  respect  to  this  item  is: 
Was  it  subject  to  the  payment  of  the  debts  of  the 
decedent,  and  ought  it  to  have  been  applied  to  the 
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discharge  of  the  lien  debts  against  the  real  property 
which  he  had  devised?  It  would  seem  a  siifiScient 
answer  to  this  proposition  that  the  statute  expressly 
makes  the  recovery  liable  to  the  payment  of  the 
decedent's  debts.  In  a  state  of  case  such  as  we  have 
here,  whether  his  debts  are  liens  or  not  does  not 
seem  to  affect  the  question.  They  are  nevertheless 
his  debts.  The  creditor  is  entitled  to  have  them  paid 
out  of  the  recovery  from  the  railroad  company.  The 
statute  also  requires  it.  And  at  the  common  law,  in 
the  absence  of  a  statute,  it  would  be  so  applied,  if  it 
were  a  part  of  the  personal  estate  of  the  decedent. 
Personal  estate  undevised  is  applied  to  the  payment 
of  debts  before  any  other  estate  is.  3  Minor's  Insti- 
tutes, 584;  McCampbell  v.  McCampbell,  5  Litt.  95, 
15  Am.  Dea  48;  Marsh  v.  Marsh,  10  B.  Mon.  360; 
Broadwell's  Adm'r,  4  Mete.  291;  Alexander  v.  Wal- 
ler, 6  Bush,  330;  Page  on  Wills,  section  765. 

The  next  item  to  be  disposed  of  is  the  insurance 
collected  from  the  Locomotive  Engineers'  Mutual 
Life  &  Accident  Insurance  Association.  This  concern 
was  an  Ohio  corporation,  formed  in  the  year  1894, 
to  prosecute  the  business  of  life  and  accident  insur- 
ance on  the  assessment  plan.  In  its  charter  was  this 
provision:  **The  purpose  for  which  said  corporation 
is  formed  is  to  transact  the  business  of  life  and  acci- 
dent insurance  on  the  assessment  plan  for  the  pur- 
pose of  mutual  protection  and  relief  of  its  members 
and  for  the  payment  of  stipulated  sums  of  money  to 
the  families,  heirs,  executors,  administrators,  or 
assigns  of  deceased  members  of  said  association." 
The  association  was  incorporated  under  the  general 
laws  of  the  State  of  Ohio.  Its  power  is  derived  par- 
ticularly under  section  3630  of  the  Revised  Statutes 
of  Ohio,  which  reads  as  follows:  **A  company  or 


Digitized  by 


Google 


96  KENTUCKY  REPORTS.       [VoL  128i 


dfurges,  etc.,  y.  Sturges^  etc. 


adsociation  may  be  organiaed  to  transact  business  of 
life  or  accident  or  life  and  accident  insurance  on  the 
assessment  plan,  for  the  purpose  of  mutual  protec- 
tion and  relief  of  its  members,  and  for  the  payment 
of  stipulated  sums  of  money  to  the  families,  heirs, 
executors,  administrators  or  assigns  of  the  deceased 
members  of  such  company  or  association,  as  the  mem^ 
ber  may  direct,  in  such  manner  as  may  be  provided 
in  the  by-laws,  and  may  receive  money  either  by  vol- 
untary donation  or  contribution,  or  collect  the  same 
by  assessment  on  its  members,  and  may  accumulate, 
invest,  distribute,  and  appropriate  the  same  in  sudi 
manner  as  it  may  deem  proper.'  In  1896  the  Legisla- 
ture of  Ohio  enacted  a  statute,  known  as  **  House  Bill 
No.  370"  (92  Ohio  Laws,  p.  360),  entitled  ''An  act  reg- 
ulating fraternal  beneficiary  associations,"  etc.  Its 
first  section  reads:  ''Any  corporation,  society,  order 
or  voluntary  association  without  capital  stock,  organ- 
ized and  carried  on  solely  for  the  mutual  benefit  of 
its  members  and  their  beneficiaries,  and  not  for  profit, 
and  having  a  lodge  system  with  ritualistic  form  of 
work  and  representative  form  of  government  and 
which  shall  make  provision  for  the  payment  of  death 
benefits,  is  hereby  declared  to  be  a  fraternal  bene- 
ficiary association."  And  its  sixth  section  (as 
amended  97  Ohio  Laws,  p.  422)  reads:  "The  payment 
of  death  benefits  shall  be  confined  to  the  family^  heirs, 
relatives  by  blood,  marriage  or  legal  adoption,  affi- 
anced husband  or  affianced  wife,  or  to  a  person  or 
persons  dependent  on  tlie  member."  , 

The  Locomotive  Engineers'  Afutual  Life  &  Acci- 
dent Insurance  Association,  after  the  adoption  of  the 
last-named  act,  applied  to  the  insurance  commis- 
sioner of  Ohio,  and  was  by  him  granted  a  license  to 
transact  business  under  its  provisions,  and  has  since 
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that  time  operated  alone  under  its  provisions.  It 
has  been  treated  by  the  association  and  by  the  insur- 
ance department  as  classified  properly  and  exclu- 
sively under  the  act  of  April  27,  1896.  The  associa- 
tion was  a  corporation  without  capital  stock,  carried 
on  solely  for  the  mutual  benefit  of  its  members  and 
their  beneficiaries,  and  not  for  profit,  and  having  a 
lodge  system  with  ritualistic  form  of  work  and  rep- 
resentative form  of  government.  It  made  provision 
for  the  payment  of  death  benefits.  Therefore  it 
comes  clearly  within  the  description  of  those  corpo- 
rations and  societies  which  by  the  act  were  classified 
as  fraternal  beneficiary  associations.  It  was  compe- 
tent, undoubtedly,  for  the  Legislature  of  Ohio  to 
amend  the  original  charter  of  the  association,  or  to 
amend  the  statute  under  which  it  was  organized  so 
as  to  limit  the  scoi>e  of  the  business  authorized  to  be 
done  under  its  charter,  especially  in  so  far  as  this 
amendment  did  not  impair  the  obligation  of  any  con- 
tract already  assumed  by  the  association  to  its  mem- 
bers or  others.  When  the  Legislature  of  Ohio 
adopted  the  act  of  1896,  known  as  '*  House  Bill  No. 
370, '*  it  classified  all  those  corporations  previously 
organized  under  its  laws  transacting  the  business  of 
life  and  accident  insurance  on  the  assessment  plan  in 
so  far  as  they  constitute  fraternal  benefici&ry  associa^ 
tions.  This,  we  think,  it  was  competent  for  the  Leg- 
islature to  have  done,  and  to  have  provided,  as  it 
did  in  section  6  above  quoted,  that  the  beneficiaries 
should  be  only  a  certain  class  of  persons.  Defendant 
E.  T.  Sturges  did  not  become  a  member  of  the  asso- 
ciation until  after  the  passage  of  the  act  of  1896. 
Therefore  there  was  no  contract  between  him  and  the 
association  whose  obligation  could  have  been  im- 
paired by  the  change  in  the  law.     His  contract  of 
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insurance  with  the  association  was  made  at  a  time 
and  under  provisions  of  the  statute  which  limit  the 
association  to  paying  death  benefits  to  the  family, 
heirs,  relatives  by  blood,  marriage  or  legal  adoption, 
and  the  afiSanced  husband  or  affianced  wife  or  per- 
son or  persons  dependent  on  the  member.  It  was 
therefore  competent  for  the  association  and  the  in- 
sured to  have  contracted  that  L.  M.  Sturges,  the  half- 
brother  of  the  insured,  should  be  the  beneficiary  of 
the  policies,  and,  while  the  insured  had  the  right  to 
change  the  beneficiary,  the  one  substituted  must  of 
necessity  have  belonged  to  the  class  permitted  by  the 
statute,  else  the  attempted  change  would  be  void.  It 
was  not  competent,  then,  for  the  insured  to  have  des- 
ignated his  estate  as  the  beneficiary  of  the  policies. 
'*The  rule  requiring  beneficiaries  to  belong  to  the 
class  prescribed  in  this  statute  refers  to  the  statute 
of  the  State  where  the  society  is  domiciled,  and,  if 
the  certificate  is  issued  in  another  state,  the  benefic- 
iaries may  be  such  as  are  permitted  by  the  society's 
domicile,  even  though  they  would  not  be  lawful  bene- 
ficiaries in  the  foreign  state."  3  Am.  &  Eng.  Encyc. 
961  (2d  Ed.);  United  Order,  etc.  v.  Merrick,  165 
Mass.  421,  43  N.  E.  127.  As  was  said  by  this  court 
in  Van  Bibber's  Adm'r  v.  Van  Bibber,  82  Ky.  356,  6 
Ky.  Law  Rep.  393:  **The  certificate  of  membership 
constitutes  the  contract ;  but  it  is  to  be  construed  and 
governed  by  the  company's  charter.  In  fact,  it  may 
be  said  that  the  charter  is  a  part  of  the  contract; 
and,  if  it  declares  who,  in  a  certain  event,  shall  be 
the  beneficiary,  the  parties  cannot  alter  this  legisla- 
tive direction,  because  neither  the  company  nor  the 
insured  can  do  anything  in  violation  of  it.  '  Wist  v. 
Grand  Lodge,  A.  0.  U.  W.,  22  Or.  271,  29  Pac.  610, 
29  Am.   St.  Rep.   603;   State  v.  Mutual   Protective 
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Association,  26  Ohio  St.  19;  Weigelman  v.  Bronger, 
96  Ky.  134,  28  S.  W.  334, 16  Ky.  Law  Eep.  40. 

Appellant's  contention  is  that,  because  the  at- 
tempted change  of  the  beneficiary  by  the  insured  was 
void  on  the  ground  that  it  was  incompetent  for  him 
to  substitute  his  estate  as  the  beneficiary  under  the 
laws  of  Ohio  and  the  charter  of  the  company,  it  oper- 
ated as  a  revocation  of  the  original  designation, 
which  would  leave  the  fund  to  be  distributed  among 
the  blood  relations  who  were  the  heirs  at  law  of  the 
deceased.  In  4  Cooley's  Brief's  on  Insurance,  p. 
3776,  the  rule  on  this  subject  is  thus  stated:  **If,  how- 
ever, the  attempted  change  is  invalid  and  ineffectual 
for  any  reason,  the  rights  of  the  original  beneficiary 
are  not  affected,  and  the  original  designation  remains 
in  force.''  It  seems  to  us  that  that  must  be  the  sound 
rule,  because  otherwise  an  act  inseparable  would  be 
held  to  be  valid  for  one  purpose,  though  invalid  for 
the  purpose  for  which  it  was  intended.  The  result 
would  be  to  disappoint  every  manifest  intention  of 
the  actor  and  to  substitute  beneficiaries  for  his 
bounty  whom  he  never  contemplated  by  any  ex- 
pressed intention  in  his  life.  And  this  seems  to  be 
the  rule  in  Ohio,  where  the  charter  contract  and  the 
rights  of  the  parties  originated.  In  the  case  of 
Supreme  Council  Benevolent  Legion,  etc.  v.  McGin- 
ness,  53  N.  I\  54,  59  Ohio  St.  531,  the  charter  limited 
the  beneficiaries  to  the  family  or  dependents  of  the 
member.  He  subsequently  changed  it,  making  his 
wife  and  brother  jointly  beneficiaries.  The  court  held 
that  the  brother  was  not  a  member  of  his  family  or 
a  dependent,  and  that  his  designation  was  therefore 
invalid.  It  furthermore  held  that  the  original  certifi- 
cate remained  in  force.  On  this  point  the  court  said: 
'*To  attempt,   therefore,   to   designate   one  who   ia 
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neither  of  the  family  of  the  member,  nor  dependent 
upon  him,  being  inconsistent  with  the  charter  and  the 
laws,  was  wholly  ineffectual  to  accomplish  that  pur- 
pose. Nor  can  we  assume  that  the  deceased  member 
intended  the  procuring  of  the  second  certificate  to 
operate  as  a  revocation  of  the  first  in  the  event  of  its 
invalidity  as  respects  his  brother  John.  The  certificate 
of  February  3,  1894,  being  invalid,  and  the  liability 
of  council  for  the  whole  amount  under  the  first  cer- 
tificate being  admitted,  it  would  follow  that  the  orig- 
inal certificate  should  be  regarded  as  in  force/* 
Lockett  V.  Lockett,  80  S.  W.  1152,  26  Ky.  Law  Rep. 
300;  Leaf  v.  Leaf,  92  Ky.  168,  17  S.  W.  354,  384,  13 
Ky.  Law  Rep.  486. 

We  conclude  that  the  charter  of  the  insurance 
company  obtained  in  1894  was  amended  by  the  act  of 
1896,  and  that  policy  contracts  entered  into  between 
it  and  its  members  after  the  latter  act  took  effect 
must  be  conformed  to  that  act.  Therefore  it  was 
not  competent  for  the  insured  to  have  designated  his 
estate  as  the  beneficiary  of  his  policies,  inasmuch  as 
the  statute  did  not  allow  such  a  beneficiary.  The 
attempted  change  being  void,  the  original  designa- 
tion, that  of  L.  M.  Sturges,  the  brother,  remained 
unaffected  by  the  void  attempt. 

The  judgment  of  the  circuit  court  was  in  conformity 
to  the  views  herein  expressed.  Wherefore  it  is 
ordered  to  be  affirmed  on  both  appeals. 
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CASE  14.— ACTION  BETWEEN  SYLVESTER  NEWTON  AND 
OTHERS  AND  J.  C.  OGDEN  AND  OTHERS  INVOLV- 
ING THE  VALIDITY  OF  A  LOCAL  OPTION  ELEC- 
TION.—June  11. 

Newton,  Etc.,  v.  Ogden,  Etc.  |}g  Jg 

Appeal  from  Pulaski  Circuit  Court  . 

M.  L.  Jarvis,  Circuit  Judge. 

From  the  judgment  defendants  appeal — Afl5rmed. 

Intoxicating  Liquors — ^Local  Option  Election — ^Time  for  Holding.—' 
Under  Ky.  Stats.,  1903,  Sec.  2555,  providing  that  local  option 
elections  shall  not  be  held  within  thirty  days,  next  preceding 
or  following  any  regular  political  election,  the  day  of  the 
latter  election  is  to  be  included. 

THOMAS  Z.  MORROW,  MORROW  &  MORROW  and  O.  H. 
WADDLE  for  appellants. 

AUTHORITIES  CITED. 

1.  Is  the  statute  mandatory:  Cyclopedia  of  Law  and  Procedure, 
▼ol.  23,  39;  Commonwealth  v.  King,  86  Ky.,  456;  Wilson  v.  Hines, 
99  Ky.,  221;  Reynolds  v.  CommonweaKh,  106  Ky.,  37;  Doores  v. 
Vamon.  95  Ky.,  607. 

2.  Computation  of  time:  Batman  v.  McGowan,  1  Met.,  548; 
Long  V.  Hughes,  1  Duv.,  387;  Board  of  Council,  etc.,  v.  Farmers* 
Bank,  20  Ky.  Law  Rep..  1635;  Sapp  v.  Merrill,  8  Kana.,  667;  Rich- 
ards V.  Clark,  124  Mass.,  491;  Ward  v.  Walters,  63  Wis..  39. 

3.  Is  the  election  a  day  or  an  act:  Murphy  v.  Commonwealth, 
$5  Ky.,  39;  as  to  the  effect  of  the  omission  "day"  in  sec.  2555; 
Const.,  sec.  61;  Ky.  Stats.,  sees.  1515,  1516,  1520,  1596;  Sedgewick 
on  Construction  of  Statutes,  notes  to  pages  225-226. 

4.  Js  Ba.tman  v.  McGowan  a  dictum;  and  if  so,  its  force: 
Black  on  Interpretation  of  Laws,  298. 
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JAMES  DENTON,  WESLEY  &  BROWN,  V.  P.  SMITH.  SHARP, 
BETHURAM  &  COOPER  for  appeHees. 

The  rule  In  regard  to  the  computation  of  time,  either  under  the 
common  law  or  by  statute,  seems  to  be  that  when  the  computation 
is  to  be  from  the  act  done,  the  day  on  which  the  act  is  done 
must  be  included,  but  when  the  computation  is  to  be  from 
the  day  itself,  and  not  from  the  act  done,  then  the  day  on  which 
the  act  is  done  must  be  excluded:  Pollard  v.  Toden^  2  A.  K.  M., 
264;  Geneva  Cooperage  Co.  v.  Brow,  30  Ky.  Law  Rep.,  273;  Childa 
V.  Smith,  13  B.  M.,  460;  Board  v.  Bank.  106  Ky.,  811;  Owen  v. 
Howard,  87  Ky.,  571;  Commonwealth  v.  Shelton,  99  Ky.,  120;  Le- 
bus  V.  The  Wayne  Co.,  14  Ky.  Law  Rep.,  794;  Wilson  v.  I,  C.  R. 
R.  Co.,  29  Ky.  Law  Rep.,  148. 

This  rule  being  well  established,  the  query  comes,  does  "such 
regular  political  election,"  found  in  Sec.  2555,  Ky.  Stats.,  mean 
an  act  or  a  day?  And  to  properly  answer  the  query,  it  Is  neces- 
sary to  fully  understand  the  true  meaning  of  the  word  "election." 
It  is  defined  by  Webster  to  be  "the  act  of  choosing;  the  act  of 
choosing  a  person  to  fill  an  office  as  by  ballot,  as  the  election  of 
president  or  mayor." 

ADDITIONAL  AUTHORITIES. 

Civil  Code,  sec.  681;  Ky.  Stats.,  sec.  453;  20  Ky.  Law  Rep., 
1635;  9  B.  Mon.,  192;  4  Met.,  53;  13  B.  Mon.,  460;  13  Ky.  Law 
Rep.,  973. 

Opinion  of  the  Court  by  Judge  Carroll — AflSrm- 
ing. 

In  treating  of  the  day  on  which  local  option  elec- 
tions shall  be  held,  section  2555  of  the  Kentucky- 
Statutes  for  1903  provides  that  **they  shall  not  be 
held  on  the  same  day  with  any  regular  political  elec- 
tion, nor  within  thirty  days  next  preceding  or  fol- 
lowing any  such  regular  political  election.''  In  the 
city  of  Somerset  a  local  option  election  was  held  on 
the  6th  day  of  December,  1906.  The  general  elec- 
tion was  held  on  November  6,  1906.  The  election  was 
contested  upon  the   sole  ground  that  it  was  held 
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within  30  days  next  following  the  regular  election. 
If  the  day  on  which  the  regular  election  was  held  is 
to  be  included  in  the  computation  of  time,  the  local 
option  election  was  not  held  within  30  days.  If  the 
date  of  the  regular  election  is  excluded,  it  was  within 
the.  prohibited  time.  So  that  the  controversy  depends 
on  the  question  whether  November  6th  is  to  be  in- 
cluded or  excluded. 

The  manner  of  computing  time,  when  it  becomes  a 
question  as  to  whether  it  shall  be  computed  from  an 
act  done  or  the  day  upon  which  it  was  done,  is  alto- 
gether a  matter  of  construction,  in  the  absence  of  a 
statute  controlling  it,  and  different  rules  have  been 
adopted  by  courts  of  last  resort ;  but  in  this  State  it 
has  been  settled  by  numerous  adjudications  that,  when 
the  computation  is  to  be  made  from  an  act  done,  then 
the  day  on  which  it  is  done  must  be  included :  but  if 
it  is  to  be  made  after  or  from  the  day  itself,  the  day 
must  be  excluded.  Moar  v.  Covington  Bank,  80  Ky. 
305j  3  Ky.  Law  Rep.  674;  Chiles  v.  Smith,  13  B.  Mon. 
461 ;  Handley  v.  Cunningham,  12  Bush,  401 ;.  Wood 
V.  Commonwealth,  11  Bush,  220;  Board  of  Council 
V.  Fanners'  Banks,  49  S.  W.  811,  105  Ky.  811,  20 
Ky.  Law  Rep.  1635;  Long  v.  Hughes,  1  Duv.  387; 
Geneva  Cooperage  Co.  v.  Brown,  98  S.  W.  279,  30 
Ky.  Law  Rep.  272,  124  Ky.  16.  If  the  regular  elec- 
tion in  the  meaning  of  the  statute  is  to  be  considered 
as  an  act  done,  then  the  day  upon  which  it  was  done 
must  be  included.  On  the  contrary,  if  it  is  to  be 
regarded  as  a  day  or  date,  and  not  an  act,  then  it 
must  be  excluded.  The  word  ** election''  signifies 
any  choice,  whether  it  be  by  an  oflficer,  by  a  vote  of 
the  people,  or  by  a  board  having  the  power  of 
appointment,  or  otherwise ;  and  it  applies  to  a  choice 
in  other  matters  than -the  selection  of  an  officer,  as 
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where  other  questions  are  submitted  to  the  vote  of 
the  people.  1  Words  &  Phrases;  10  American  & 
English  Encyclopedia  of  Law,  p.  562;  15  Cye.  p.  279; 
Webster's  Dictionary,  tit.  *' Elections.*'  Guided  by 
this  definition  of  the  word  *' election,"  which  is  gen- 
erally accepted  and  approved,  we  conclude  that, -as 
used  in  the  statute  under  consideration,  the  word 
*' election"  means  the  act  of  holding  an  election.  The 
fact  that  the  regular  election  occupies  the  whole  time 
Ijptween  the  hours  of  6  in  the  morning  and  4  in  the 
afternoon  does  not  militate  against  the  deduction  that 
it  is  an  act,  as  the  length  of  time  required  in  the 
performance  of  an  act  is  not  material  if  it  be  one  con- 
tinuous thing.  An  election  of  an  officer  by  a  body  as 
the  council  of  a  city,  or  the  Legislature  of  the  State, 
although  it  might  not  occupy  more  than  five  minutes, 
would  be  an  election  according  to  the  accepted  defi- 
nition of  the  word,  as  much  so  as  a  political  election 
at  the  polls  that  occupied  the  greater  part  of  a  day. 
An  act  might  occupy  a  minute,  as  in  the  service  of 
process,  or  an  hour,  as  in  entering  a  judgment,  or 
six  hours,  as  in  making  a  sale.  But  nevertheless  the 
thing  done  would  be  an  act,  and  in  computing  the 
time  the  day  upon  which  it  was  done  must  be  in- 
cluded. It  would  not  do  to  say  that  the  time  occupied 
in  completing  the  act  should  have  any  weight  in 
determining  whether  it  was  an  act  or  not,  as  this 
would  involve  the  matter  in  inextricable  confusion 
and  uncertainty.  Holding  an  election  is  as  much  an 
act  as  making  a  motion  for  a  new  trial,  or  pronounc- 
ing judgment  upon  a  verdict,  or  issuing  an  execu- 
tion, or  prosecuting  an  appeal. 

It  will  be  observed  that  the  election  is  not  to  be 
held  within  30  days  next  preceding  or  following  "any 
such  regular  political  election/"    If  the  statute  had 
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read  **nor  within  thirty  days  next  preceding  or  fol- 
lowing the  date  of  any  such  regular  political  elec- 
tion," or  **nor  within  thirty  days  next  preceding  or 
following  any  such  regular  political  election  day,'* 
th«n  by  its  terms  the  day  upon  which  the  political 
election  was  held  must  be  excluded,  as  such  would  be 
the  manifest  legislative  intent.  Thus,  in  Common- 
wealth V.  Shelton,  99  Ky.  120,  18  Ky.  Law  Rep.  30, 
35  S.  W.  128,  where  it  was  contended  that  an  election 
was  held  sooner  than  60  days  after  the  application  for 
the  election  was  lodged  with  the  judge,  the  court,  in 
holding  that  the  day  upon  which  the  application  was 
lodged  must  be  included,  said :  *'The  act  provides  that 
the  election  shall  not  be  held  earlier  than  60  days 
after  the  application  is  lodged  with  the  judge.  It 
does  not  say  60  days  after  the  day  on  which  the 
application  is  made,  but  says  after  the  application  is 
lodged.  The  time  begins  to  run  after  the  act  of  lodg- 
ing the  application,  not  after  the  day  on  which  the 
application  is  lodged.  Estimating  the  60  days,  the 
day  on  which  the  application  for  the  election  is  made 
must  be  excluded."  In  Chiles  v.  Smith,  13  B.  Mon. 
460,  in  computing  the  time  which  would  bar  a  writ 
of  error  to  this  court  from  a  judgment,  it  was  held 
that  the  day  on  which  the  judgment  was  rendered 
must  be  included;  the  court  saying:  **So  in  this  case, 
the  language  of  the  statute  being  that  no  writ  of 
error  shall  be  sued  out  except  in  tiiree  years  next 
after  the  judgment  or  final  decree,  the  day  upon 
which  the  decree  was  rendered  must  be  included  and 
regarded  as  the  first  day  of  the  three  years.  If  the 
language  of  the  statute  had  been  that  no  writ  of 
error  should  be  sued  out  except  in  three  years  next 
after  the  day  on  which  the  judgment  or  decree  was 
rendered,  then  as  the  computation  would  have  been 
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from  tlie  day  itself,  and  not  from  the  act  done,  the 
day  on  which  the  decree  was  rendered  would  have 
been  excluded."-  In  Batman  v.  McGowan,  3  Mete* 
533,  the  court,  after  approving  the  rule  that,  when 
the  computation  of  time  is  to  be  made  from  an  act 
done,  the  day  on  which  it  was  done  must  be  included 
— ^and  this  was  the  question  before  the  court,  for 
decision — by  way  of  argument,  said:  **That  part  of 
the  statute,  however,  which  directs  the  sheriff  to 
deposit  the  poll-books  within  two  days  next  after  the 
election  evidently  excluded  the  day  of  election,  and 
the  two  next  or  following  days  are  the  days  referred 
to.  As  the  election  occupies,oris  supposed  to  occupy, 
the  whole  of  the  day  on  which  it  takes  place,  the 
expression  *  within  the  two  days  next  following  the 
election'  clearly  means  the  two  days  next  after  the 
day  of  election,  And,  as  both  of  these  days  are  in- 
cluded in  the  time  allowed  in  depositing  the  pollbooks, 
the  last  one  of  the  two,  as  well  as  the  day  after  the 
election,  must  be  excluded  in  computing  the  interven- 
ing time,  so  as  to  leave  two  whole  days.  This,  there- 
fore, may  be  regarded  as  one  of  the  exceptions  to  the 
general  rule  growing  out  of  the  peculiar  language 
used  and  the  manifest  intention  of  the  Legislature.'' 
Tlie  court  was  evidently  induced  to  adopt  this  con- 
struction in  view  of  the  necessity  for  allowing  two 
full  days  in  which  the  ofiScers  might  deposit  the  poll- 
books.  In  1858,  when  this  opinion  was  delivered,' 
some  of  the  counties  of  the  State  were  large,  the 
means  of  communication  was  difl5cult,  and  it  would 
be  attended  with  unnecessary  inconvenience  to  re- 
quire pollbooks  to  be  carried  from  remote  precincts 
to  the  county  seat  on  the  day  following  the  election, 
and  therefor  in  construing  this  statute  to  carry  out 
the  purpose  of  the  Legislature,  and  allow  the  election 
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officers  a  convenient  time  in  which  to  perform  their 
duties,  they  were  given  two  full  days;  the  statute 
being  liberally  construed  to  accomplish  this  purpose, 
and  for  the  same  reason  it  has  been  so  construed  ever 
since.  Just  as  in  motion  for  a  new  trial  where  only 
three  days  are  allowed;  and  in  cases  of  felony  in 
which  it  is  provided  that  judgment  shall  not  be  pro- 
nounced until  two  days  after  the  verdict  is  rendered 
Sundays  are  excluded,  upon  the  ground  that  it  was  the 
intention  of  the  Legislature  to  allow  three  full  days, 
although  generally  when  the  time  is  more  than  one 
week,  intervening  Sundays  are  counted.  Long  v. 
Hughes,  1  Duv.  387;  O'Brien  v.  Commonwealth,  89 
Ky.  354,  12  S.  W.  471,  11  Ky.  Law  Rep.  534. .  But 
there  is  no  reason  or  necessity  for  applying  this  rule 
of  construction  to  a  case  like  this.  Nor  are  the  views 
here  expressed  at  all  in  conflict  with  the  opinion  in 
Commonwealth  v.  Murphy,  95  Ky.  38,  23  S.  W.  655, 
15  Ky.  Law  Rep.  411,  16  Ky.  Law  Rep.  224,  holding 
it  to  be  unlawful  to  sell  liquor  at  any  time  during  the 
24  hours  of  election  day  under  a  statute  prohibiting 
the  sale  of  such  liquors  upon  the  day  of  any  general 
or  primary  election.  The  statute  expressly  uses  the 
word  ^*day,''  and  does  not  confine  the  prohibition  to 
the  hours  during  which  the  election  is  held,  or  to 
the  act  of  holding  the  election.  And  it  may  be  laid 
down  as  a  settled  rule  in  this  State  that  when  the  stat- 
ute does  not  expressly  exclude  the  day  upon  which 
an  act  is  done,  however  much  time  may  be  occupied 
in  the  performance  of  the  act,  the  day  upon  which  it 
takes  place  must  be  included  in  the  computation  of 
time,  unless  the  time  between  two  dates  is  so  short 
as  to  make  it  necessary  for  the  convenient  conduct 
of  the  business  that  the  day  upon  which  the  act  waa 
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done  must  be  excluded  in  order  to  allow  the  longest 
time  possible. 

The  lower  court  having  adjudged  that  the  day 
upon  which  the  regular  November  election  was  held 
must  be  included,  its  judgment  is  affirmed. 


CASE  15.— ACTION  BY  THE  COMMONWEALTH  BY  GEORGB 
H.  ALEXANDER,  REVENUE  AGENT.  AGAINST  R. 
G.  DUN  ft  CO..  TO  COMPEL  IT  TO  TAX  CERTAIN 
OMITTED  PROPERTY.— June  12. 


«27  ^%         Commonwealth  v.  R.  G.  Dun  &  Co. 


Appeal  from  Jefferson  C?ircuit  Court 

Common  Pleas  Branch  (2  Div.)  Thos.  B.  Gordon, 
Judge. 

Judgment  for  defendant,  plaintiff  appeals — ^Re- 
versed. 

Taxation — Personal  Property  of  Non-resident. — ^Where  a  non- 
resident establishes  a  business  in  the  State  and  manages  it 
by  resident  agents,  money  in  bank  and  debts  due  it,  accumu- 
lated from  the  business,  are  taxable  under  Ky.  Stats.,  1903, 
Sec.  4020,  declaring  all  personal  property  situated  in  the 
State  subject  to  taxation. 

M,  J.  HOLfT  for  appellant. 

POINTS  OP  LAW  AND  AUTHORITIES. 

1.  Where  business  is  conducted  for  an  estate  by  four  trustees, 
it  constitutes  a  partnership,  even  though  such  trustees  derive  no 
profit  personally:  Story  on  Partnerships,  2d  ed.,  sec?   70,  106. 
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2.  There  are  two  classes  of  persons  known  to  the  law— nat- 
ural and  artificial.  The  only  artificial  person  is  a  corporation. 
Partnerships  and  unincorporated  persons  are  not  persons,  and 
the  situs  of  their  intangible  property  does  not  follow  the  person. 

3.  Appellee,  R.  G.  Dun  &  Company,  is  a  partnership,  and  the 
situs  of  partnership  property,  tangible  or  intangible.  Is  wherever 
the  partnership  does  business,  although  the  members  of  the  part- 
nership may  reside  elsewhere.  The  firm  and  not  the  individual 
members  are  the  owners  of  firm  property.  A  firm  for  the  pur- 
poses of  taxation  is  a  distinct  entity:  Louisville  v.  Tatum,  Embry 
&  Co.,  Ill  Ky.,  747;  Pllcher's  Succession  (Civil  Law),  39  La. 
Ann.,  362. 

4.  A  partnership  can  have  nothing  but  a  business  situs,  and 
that  business  situs  Is  at  every  place  the  partnership  does  busi- 
ness. At  such  place  its  property  must  be  listed,  whether  tangible 
or  intangible. 

6.  R.  G.  Dun  ft  Company  Is  as  much  in  business  here  as  in 
New  York.  The  relative  amount  of  business  done  is  not  consid- 
ered in  fixing  the  situs.  The  defendant  pays  only  on  the  Kentucky 
property. 

6.  Where  money  or  credits  is  handled  by  an  agent  for  a  non- 
resident principal,  loaned  or  re-loaned,  checked  on  for  current 
expenses,  or  is  kept  invested  as  a  permanent  business,  and  exclu- 
sively under  the  protection  of  the  laws  of  this  State,  It  acquires 
a  business  situs  in  this  S-tate,  distinct  from  the  domlcil  of  a  non- 
tesident  owner,  and  is  subject  to  ad  valorem  taxes  imposed  by 
this  State;  Bristol  v.  Washington  County,  177  U.  S.,  141-2-4;  New 
Orleans  v.  Stempel,  175  U.  S.,  309. 

7.  Persons  are  not  permitted  to  avail  themselves  for  their 
own  benefit  of  the  laws  of  the  State  in  the  conduct  of  business 
within  its  limits  and  then  to  escape  the  due  contribution  of  taxes 
to  the  public  needs:  New  Orleans  v.  Stempel,  175  U.  S.,  309. 

GREGORY  &  McHENRY  for  appellee. 

LIST  OP  AUTHORITIES  DISCUSSED  ON  BEHALF  OF 
APPELLEES. 

1.  Bank  deposits  are  intangible  property:  Williams  y.  Rogers, 
14  Bush,  788;  Clayson  v.  City  of  New  Orleans,  14  S.  W.  R.  306; 
Grundy  Cotmty  v.  Tennessee  Iron  ft  Coal  Company,  29  S.  W.  R., 
116;  Commonwealth  v.  Cumberland  Telephone  &  Telegraph  Com- 
pany, 99  S.  W.  R.,  604. 
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tT  of  non-residents  not  taxable  in  Ken- 

.  -«:^\  4«>:!0:  Board  of  Councilmen  of  Frankfort  v. 

.^.      --i^ony.  23  Ky.  Law  Rep.,  912;  Callahan  v.  Singer 

^      ^unany,  92  S.  W.  R.,  581;  O'Callaghan's  exor.  t. 

.    .^.  ..fx.».  :u  Ky.,  765;   Commonwealth  v.  Haggin,  99 

«-<»  -«oc  in  ftict  a  partnership:  Bouvier's  Law  Diction- 
s'    ^arfnership;    Words    and    Phrases    Judicially    De- 
.     ..    \  3191;  2d  ed.  Amer.  &  Bng.  Enc.  of  Law,  vol.  22, 

.-a-rv$>}dent,  though   partnership  taxable   same  as   indi- 
..     .-    .-oriioration ;    City   of   Louisville   v.   Tatum,   Embry   & 
M  Ky..  747;  Burroughs  on  Taxation,  p.  225,  sec.  98. 
»>«>s  iilscttssed  and  distinguished:  New  Orleans  v.  Stempel, 
5k.  309;  Bristol  v.  Washington  County,  177  U.  S.,  133. 

^iMMON  OF  THE  Court  by  Judge  Nunn — Reversing. 

Tins  action  was  brought  in  the  Jeflfersou  circuit 
^,\n\vt  against  R  G.  Dun  &  Co.,  in  the  name  of  the 
Cvutnnonwealth  of  Kentucky,  by  Geo.  H.  Alexander, 
iwenue  agent  for  the  State  at  large.  There  is  no 
controversy  as  to  the  facts;  the  only  testimonj^  in  the 
(-ISO  being  that  of  Mr.  J.  J.  Sanders,  the  manager 
for  api)ellee  at  Louisville,  Ky.,  which  shows  that  the 
business  of  R.  G.  Dun  &  Co.  is  conducted  by  four 
tnistoofl,  under  the  will  of  R.  G.  Dun,  for  the  sole  ben- 
etit  of  his  estate,  and  that  all  the  trustees  and  the 
chief  office  of  the  company  are  located  in  the  State 
of  X(^w  York.  It  is  also  shown,  and  is  conceded,  that 
apix'IIcft  had  established  an  agency  and  office  in 
Louisville,  Ky.,  many  years  ago,  and  had  transacted 
n  portion  of  its  business  there  ever  since,  and  that 
on  September  15,  1900,  had  deposited  in  banks  in 
that  city  to  its  credit  $4,240.50;  on  September  15, 
1901,  $2,696.14;  on  September  15,  1902,  $4,760.55;  on 
September  15,  1903,  $949.65;  and  on  September  1, 
1904,  $161.14.    There  was  due  to  the  Louisville  office 
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from  subscribers  (or  persons  transacting  business 
with  appellee)  on  each  of  the  above  assessing  dates 
about  $5,000.  The  income  from  the  Louisville  oflSce 
for  each  of  the  years  named  was  about  $40,000,  which 
was  deposited  in  the  banks,  on  which  the  manager 
drew  checks  for  all  current  expenses,  and  at  the  end 
of  each  month,  if  there  was  any  substantial  balance 
on  deposit,  he  would  remit  to  the  New  York  oflRce. 
It  is  conceded  that  the  money  deposited  in  the  banks, 
and  the  amounts  due  at  the  assessing  dates  referred 
to,  were  omitted  from  assessment  and  taxation;  but 
appellee  claims  that  the  situs  of  these  deposits  and 
the  debts  due  appellee  on  the  above-named  as^sessing 
days,  for  the  purpose  of  taxation,  must  be  deemed 
and  considered  to  exist  in  New  York,  the  home  of 
Dun's  heirs,  devisees,  and  trustees  managing  the 
estate.  The  lower  court  sustained  this  contention, 
and  dismissed  appellant'  petition. 

There  can  be  no  doubt  but  that  this  money  in  bank 
and  debts  due  appellee,  referred  to,  were  personal 
estate.  Section  4020  of  the  Kentucky  Statutes  of 
1903  declares:  **A11  real  and  i>ersonal  property  sit- 
uated within  this  State,  *  *  *  shall  be  subject  to 
taxation  unless  the  same  be  exempt  from  taxation 
by  the  Constitution.  *  *  *"  This  section  of  the 
statute  literally  includes  all  property,  whether  owned 
by  residents  or  non-residents.  This  court,  liowever, 
in  construing  this  statute,  has  determined  that  it  does 
not  apply  to  the  proi>erty  of  non-residents  when 
in  this  State  temporarily;  that  in  such  a  case  the 
situs  for  the  purpose  of  taxation  is  at  the  domicile 
of  the  owner.  See  cases  of  Board  of  Councilmen  v. 
Fidelity  Trust  &  Safety  Vault  Co.,  64  S.  W.  470, 
111  Ky.  667,  23  Ky.  Law  Rep.  908,  Callahan,  Sheriff, 
V.  Singer  Manufacturing  Co.,  92  S.  W.  581,  29  Ky. 
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Law  Bep.  123,  and  Commonwealth,  by  Alexander, 
Revenue  Agent,  v.  Haggin,  99  S.  W.  906,  30  Ky.  Law 
Eep.  788.  But  this  court  has  never  held  that  when 
a  non-resident  of  this  State  establishes  a  business  in 
this  State,  from  which  money  is  derived,  and  other 
property  is  accumulated,  such  property  should  be  re- 
lieved from  taxation.  In  our  opinion  the  accumulations 
from  the  business  of  appellee  are  not  temporarily 
in  this  State,  in  the  meaning  of  the  decisions  referred 
to.  In  this  case  we  have  a  non-resident  with  an  es- 
tablished business,  agents  residing  here  who  managed 
it,  and  an  income  of  over  $40,000  annually.  Its  bus- 
iness received  the  same  protection  as  the  business 
of  the  citizen  under  the  laws  of  the  State,  and  should 
be  compelled  to  share  equally  the  burden.  The  obli- 
gation to  pay  taxes  on  property  for  the  support  of 
the  government  arises  from  the  fact  that  it  U  under 
the  protection  of  the  government.  Persons  should 
not  be  permitted  to  avail  themselves  of  the  benefit 
of  the  laws  of  the  State  in  the  conduct  of  their  bus- 
iness, within  its  limits,  and  then  escape  their  due 
contribution  to  the  public  needs.  The  case  of  Bristol 
V.  Washington  County,  177  U.  S.  144,  20  Sup.  Ct. 
585,,  44  L.  Ed.  701  is  in  point  In  that  case  Justice 
Fuller  said:  ^*It  was  employed  here  as  a  business  by 
one  who  exercised  over  it  the  same  control  and  man- 
agement as  over  his  own  property,  except  that  he  did 
it  in  the  name  of  an  absent  principal.  It  was  exclu- 
sively under  the  protection  of  the  laws  of  this  State. 
It  had  to  rely  on  those  laws  for  the  force  and  validity 
of  the  contracts  on  the  loans  and  the  preservation 
and  enforcement  of  the  securities.  The  laws  of  New 
York  never  operated  on  it.  If  credits  can  ever  have 
an  actual  situs  other  than  the  domicile  of  the  owner, 
can  ever  be  regarded  as  property  within  any  other 
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State,  and  as  under  obligation  to  contribute  to  its 
support  in  consideration  of  b^ing  under  its  protec- 
tion, it  must  be  so  in  this  case.  *  *  *  In  New 
Orleans  v.  Stempel,  175  U.  S.  309,  20  Sup.  Ct.  110, 
44  L.  Ed.  174,  certain  taxes  were  levied  on  money  on 
deposit,  and  also  on  money  loaned  on  interest,  cred- 
its, and  bills  receivable,  and  it  was  held  by  this  court 
that  the  statute  of  Louisiana,  as  interpreted  by  the 
courts  of  that  state,  in  authorizing  such  an  assess- 
ment, did  not  violate  the  Constitution  of  the  United 
States.  There  the  money,  notes,  and  evidences  of 
credits  were  in  fact  in  Louisiana,  though  their  owners 
resided  elsewhere.  Still,  under  the  circumstances  of 
the  case  before  us,  we  think,  as  we  have  said,  that 
the  mere  sending  of  the  notes  to  New  York  and  the 
revocation  of  the  power  of  attorney  did  not  take  these 
investments  out  of  the  rule.  Persons  are  not  per- 
mitted to  avail  themselves  for  their  own  benefit  of  the 
laws  of  a  State  in  the  conduct  of  business  within  its 
limits,  and  then  to  escape  their  due  contribution  to 
the  public  needs  through  actions  of  this  sort,  whether 
taken  for  convenience  or  by  design.'' 

For  these  reasons,  the  judgment  of  the  lower  court 
is  reversed,  and  remanded  for  further  proceedings 
consistent  herewith. 


vol.  I2e— 8 


Digitized  by 


Google 


114  KENTUCKY  BEPOBTS.       [Vol.  126. 


StegemaD  v.  Ckwk. 


GASE   !«.— ACTION   BY   H.    M.    STEGBMAN   AGAINST   LOUT9 
COOK  CONTESTING  AN  ELECTION.— June  12. 

Stegethaif  ^.  Cook 

Appeal  fr6m  Campbell  Circuit  CoHrfe 

A.  S.  Berby,  Circuit  Judge. 

Judgment  for  d^ffendant,  plaintiff  ap|)ea]s — Be^ 
versed 

1.  BlectlonB^Contests — Placing  Questioned  Ballots  with  Those 
Counted. — The  fact  that  the  election  officers  did  not  return 
any  of  the  ballots  as  questioned,  but  put  them  all  in  the  box 
as  counted,  Wd»  not  material  on  a  contest  of  the  election. 

Z.  Same— Effect  of  Lack  of  Objections  to  Ballots. — Where  th« 
election  officers  counted  a  ballot  that  should  not  have  been 
■  counted,  the  fact  that  the  validity  of  the  ballot  was  not  ques- 
tioned before  them  does  nOt  prevent  the  defeated  candidate 
from  contesting  It  on  a  contest  of  the  election. 

9.  Same — Ballots— Voting  for  Morp  Candidates  Than  There  are 
Offices. — Under  the  express  provisions  of  Ky.  Stats.,  1903, 
Sec.  1471,  if  an  elector  mark  more  names  than  there  are  i)er- 
sons  to  be  elected  for  the  office,  his  ballot  shall  not  be  counted 
for  the  office. 

4.  Same — Contest — Trial — Settling  a  Tie  Vote. — ^Where  an  elec- 
tion was  contested  and  a  tie  was  made  apparent  in  the  cir- 
cuit court  upon  the  contest,  the  court  under  the  power  to  de- 
termine the  case  should  have  settled  the  tie  by  lot. 

HARRY.  HEALLY  and  AUBREY  BARBOUR  for  appellant. 

PROPOSITIONS  DISCUSSED  AND  AUTHORITIES   CITED. 

.1  A  candidate  showing  a  tie  vote  is  entitled  to  contest  his  op- 
ponent's election:  Wilson  v.  Tye,  29  Ky.  Law  Rep.,  72;  Imboden 
V.  Cullen,  94  Ky.,  45;  Sheppherd  v.  Trustees,  24  Ky.  Law  Rep.. 
1072. 

2.    A  ballot  marked  for  more  candidates  for  an  office  than 
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there  are  officers  to  be  elected,  should  be  rejected:  Ky.  Stats.* 
sec.  1471. 

S.  A  ballot  may  be  questioned,  though  not  returned  as  ''qiies- 
tioned,"  by  the  election  officers:  Strauss  t.  Johnson,  100  Ky.;  319; 
Neely  v.  Rice,  29  Ky.  Law  Rep.,  1142;  Baily  t.  Hurst,'  24  Ky. 
Law  Rep.,  504;  Edwards  v.  Long,  24  Ky.  Law  Rep.,  1105. 

4.  Contestant  entiUed  to  costs:  Gimbell  v.  Green,  134  Ind.,  628: 
Soto  ▼.  Vannery,  65  Cal.,  285. 

SAM  E.  ANDERSON  for  appellee. 

There  are  two  mlnot  questions  involved  in  this  case,  to- wit: 

1.  Is  a  candidate  showing  no  better  than  a  tie  entitled  to  con- 
contest  his  opponent's  election? 

2.  Who  shall  pay  the  costs  of  this  contest?  It  Is  a  well  set- 
tled rule  that  excepting  for  ineligibility  only  the  person  showing 
htaiself  entitled  to  the  otCice  can  contest  the  election  of  the  person 
adjudged  entitled  thereto  by  the  returning  board. 

By  showing  no  better  than  a  tie  Mr.  Stegeman  fails  to  come 
within  the  rule. 

AUTHORITIES  CITfeD. 

Houston  V.  Steele,  98  Ky.,  612;  Edwards  v.  Long,  24  Ky  Law 
Rep.,  1106;  Strauss  v.  Johnson.  100  Ky.,  319;  Banks  v.  Sargeant, 
104  Ky.,  699;  Toney  v.  Harris,  85  Ky.,  464;  Howes  v.  Perry,  92 
Ky.,  262;  Wilson  v.  Tye,  29  Ky.  Law  Rep.,  72;  Soto  v.  Vannoy,  65 
Cal,  285;  Neely  v.  Rice,  29  Ky.  Law  Rep.,  1142:. 

Opinion  op  the  Court  by  Judge  Hobson — Revers- 
ing. 

On  November  6,  1906,  there  was  an  election  in  the 
district  of  Highlands  in  Campbell  county  of  seven 
trustees.  There  were  two  tickets — one  known  as  the 
"Open  Book  Ticket"  and  the  other  as  the  '* People's 
Home  Ticket."  Louis  Cook  was  on  the  former,  and 
H,  A.  Stegeman  on  the  latter.  When  the  vote  was 
counted,  Cook  received  240  votes  by  the  oflBcial  count 
and  Stegeman  239.  There  were  six  other  candidaies 
who   received  a  larger  vote   than  either   ot  them. 
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Cook  received  the  certificate  and  Stegeman  contested 
the  election.  He  alleged  in  his  petition  that  there  was 
one  ballot  cast  at  the  election  which  was  counted  for 
Cook  on  which  the  voter  had  voted  for  eight  persons 
for  trustee,  and  that  this  ballot  was  void.  He  also 
charged  that  there  were  two  votes  counted  for  Cook 
which  should  not  have  been  counted,  for  the  reason 
that  the  stencil  mark  was  not  placed  in  the  circle  at 
the  head  of  the  ticket,  but  in  a  little  square  under  the 
circle.  The  defendant  by  his  answer  charged  that 
there  were  two  ballots  counted  for  Stegeman  which 
were  in  like  manner  marked  in  the  little  square,  and 
not  in  the  circle.  The  court  struck  out  of  the  peti- 
tion so  much  of  it  as  related  to  the  two  ballots  which 
were  stamped  in  the  little  square,  apparently  on  the 
ground  that  the  voter's  intention  was  sujficiently  evi- 
dent from  the  ballot,  a  sample  of  which  was  filed  with 
the  petition.  Proof  was  taken,  and  on  final  hearing 
the  court  opened  the  ballot  box,  and,  finding  the  bal- 
lots properly  preserved,  recounted  them.  Upon  his 
recount  Cook  received  235  votes  and  Stegeman  235. 
Thereupon  the  court  entered  a  judgment  dismissing 
Stegeman 's  petition,  and  he  appeals. 

The  fact  that  the  election  officers  did  not  return 
any  of  the  ballots  as  questioned,  and  put  them  all 
in  the  box  as  counted,  is  not  material.  If  the  election 
officers  count  a  ballot  that  should  not  be  counted,  the 
fact  that  the  validity  of  the  ballot  was  not  questioned 
before  them  does  not  prevent  the  defeated  candidate 
from  contesting  it  on  a  contest  of  the  election.  By 
section  1471,  Ky.  St.  1903,  if  an  elector  mark  more 
nanaes  than  there  are  j>ersons  to  be  elected  for  the 
office,  his  ballot  shall  not  be  counted  for  the  office. 
The  ballot,  therefore,  which  was  marked  for  eight 
'  trustees  was  void,  and  could  not  be  counted  for  any- 
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body;  for,  independently  of  the  statute,  no  one  can 
tell  from  it  which  of  the  eight  men  were  his  prefer- 
ence, as  only  seven  men  were  to  be  elected.  If  we 
disregard  this  ballot,  there  is  a  tie  between  Stege- 
man and  CooL  But  the  circuit  court  concluded  that 
as  he  had  to  open  the  box  to  see  the  ballot,  as  the  bal- 
lot itself  was  the  best  evidence  of  its  contents,  it  was 
proper  that  he  should  recount  all  the  ballots,  as  there 
might  be  more  than  one  ballot  in  this  condition,  and 
the  result  might  not  be  affected.  The  court's  recount, 
which  gave  to  each  of  the  men  235  votes,  seems  to  us 
correct.  So  we  have  the  same  result  whether  all  the 
ballots  are  recounted  or  not.  It  is  insisted  for  appel- 
lee that  the  defeated  candidate,  who  shows  only  that 
there  is  a  tie  vote,  fails  to  show  that  he  is  entitled  to 
the  office,  and  that,  therefore,  Stegeman 's  petition 
was  properly  dismissed. 

By  subsection  5  of  section  1596a,  Ky.  St.  1903,  it 
is  the  duty  of  the  county  election  commissioners  to 
canvass  the  returns,  and  give  certificates  over  their 
signatures  of  the  nun^ber  of  votes  given  in  the  county, 
city,  town,  district,  or  precinct,  as  the  case  may  be, 
and  by  subsection  12,  where  the  board  of  canvassers 
find  that  two  or  more  have  received  an  equal  number 
of  votes  for  the  same  office,  they  shall  by  lot  deter- 
mine which  of  the  candidates  is  elected.  As  neither 
Stegeman  nor  Cook  received  a  greater  number  of 
votes  than  the  other,  neither  is  entitled  to  the  office; 
but  Stegeman  has  a  legal  right  to  have  the  tie  deter- 
mined as  provided  by  the  statute.  When  an  election 
is  contested,  and  a  tie  is  made  apparent  in  the  circuit 
court  upon  the  contest,  the  court,  under  the  power  to 
determine  the  case,  should  settle  the  tie  vote  by  lot 
as  provided  by  the  statute.  On  the  return  of  the 
case  to  the  circuit  court  this  will  be  done.     The 
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authorities  in  other  states  sustaining  the  ruling  of 
the  circuit  court  in  dismissing  Stegeman's  petition 
are  not  applicable  under  our  statute. 

Judgment  reversed  and  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  determine  by  lot  who 
was  elected,  and  enter  a  judgment  for  the  person 
entitled  thereto. 


CASE  17.— ACTION  BY  VIOLA  GROWBARGER  AND  OTHERS 
AGAINST  THE  UNITED  STATES  FIDEUTY  AND 
GUARANTY  COMPANY  AND  OTHERS.— June  12. 

Growbarger,  Etc,  v.  U.  S-  Fidelity 
and  Guaranty  Co.,  Etc. 

Appeal  from  Ohio  Circuit  Court. 

T.  F.  BiRKHEAD,  Circuit  Judge. 

Judgment  for  defendants,  plaintiffs   appeal. — Re- 
versed. 

1.  Municipal  Corporations — ^Town  Marshals — Liability  on  Bond — 
Acts  Colore  Officii. — Ky.  Stats.,  1903,  Sec.  3690,  requires  a 
town  marshal  to  execute  a  bond  under  which  for  any  unlaw- 
ful arrest  or  assault  on  any  person  In  making  an  arrest,  he 
and  his  sureties  shall  be  liable  to  the  person  so  Injured.  By 
Sec.  4  Ky.  Stats,  the  widow  of  any  person  killed  by  the  wanton 
or  malicious  use  of  fire-arms  may  have  an  action  against  the 
person  doing  the  killing.  Held,  that  where  a  marshal  arrested 
a  person  for  a  misdemeanor,  and  then  unnecessarily  and  ma- 
liciously killed  the  arrested  person  while  under  arrest,  his 
widow  might  maintain  an  action  on  the  bond. 

2.  Same  Amount  of  Liability.— Ky.  Stats.,  1903,  Sec.  3752.  havjng 

provide^   that   In   an   action    on    such   a   bond    the   recovery 
against  the  principal  and  surety  shall  not  be  limited  to  the 


Digitized  by 


Google 


V^oL  126.]  APRIL  TERM,  1907.  119 

Growbarger,  etc.,  v.  U.  S.  Fidelity  &  Guaranty  Co.,  etc. 

penalty  in  the  bond,  the  amount  of  plaintlfFs'  recovery  was 
not  limited  to  the  penalty. 

3.  Same — Damages. — ^While  plaintiff  might  recover  punitive  dam- 

ages against  the  principal  in  the  bond,  only  compensatory 
damages  could  be  recovered  of  the  surety. 

4.  Same — Pleading^Petition. — In  an  action  on*a  marshal's  bond, 
though  th(  petition  admitted  that  the  authorities  of  the  iown 
had  made  no  record  showing  an  acceptance  of  the  bond,  it 
having  alleged  in  substance  that  the  bond  was  required  of  the 
marshal  by  the  council,  that  it  was  duly  executed,  and  that  it 
was  duly  approved  and  accepted  by  the  town  council,  and,  in 
addition,  an  attested  copy  of  the  bond,  obtained  cf  the  proper 
authoritiee  of  the  town,  having  been  filed  with  and  made  a 
part  of  th*-  petition,  as  against  a  demurrer,  there  was  a  suffi- 
cient showing  of  acceptance. 

W.  H.  BARNES  and  G.  B.  LIKENS  for  appellants. 

POINTS   AND  AUTHORITIES   CITED. 

1.  The  widow  is  the  proper  party  to  maintain  this  action:  Ky. 
Stats.,  sees.  4,  3690,  3751,  3752;  McClure  et  al  v.  Alexander,  15  Kj. 
Law  Rep.,  732. 

2.  The  defendant  Surety  Company  is  liable  on  its  co-defend- 
ant's bond  as.  marshal:  Johnson  v.  Williams'  admr.,  23  Ky.  Law 
Eep.,  658;  Connelly  v.  Americai^  Bondipg  &  Trust  Co.  24  Ky.  La^ 
Rep.,  715. 

3.  The  amount  of  the  Surety  Company's  liability  is  not  limited 
to  the  amount  specified  in  the  covenant:  Moss  et  al.  v.  Rowlett 
et  al..  112  Ky,  121. 

H.  P.  TAYLOR  and  ERNEST  WOODWARD  for  appellees. 

Our  contentl-^ns: 

1.  That  the  bopd  of  the  defendant,  Stevens,  as  town  marshal, 
upon  which  the  action  is  based,  was  i^ot  accepted  or  approved 
by  the  board  of  trustees  of  the  town  of  McHenry;  In  fact,  there 
Is  no  order  approving  same,  and  so  much  of  the  petition  as  al- 
leges there  were  orders  to  that  effect,  was  upon  motion  of  plain- 
tiffs stricken  out. 

2.  If  tl^e  co^rt  should  hold  that  the  bond  sued  on  has  been 
prpperly  executed,  received,  approved  and  accepted  l;y  the  board 
of  trustees,  anl  that  the  defendant  company  is  liable  thereon,  we 
oosleni  t^at  it  would  not  be  liable  for  the  maUplous  imd  wilf\|l 
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acts  of  the  defendant,  Stevens,  but  only  for  his  official  acts,  and 
for  the  payment  of  any  money  that  might  come  to  his  hands. 

AUTHORITIES  CITED. 

Ky.  Stats.,  sec.  8690;  Commonwealth  for  use 'of,  etc.,  ▼.  William- 
son, etc.,  14  Bush,  297;  Chamberlain  ft  Tapp  v.  Brewer,  etc..  3 
Bush,  304;  Carswell's  exer.,  v.  Renick  ft  Wood,  7  T.  J.  Marshall, 
281;  Donahue  v.  Drezler,  82  Ky.,  167. 

Opinion  op  the  Coxjbt  by  Judge  Settle — ^Revers- 
ing. 

R  Flem  Stevens,  marshal  of  the  town  of  McHenry, 
after  arresting  W.  L.  Qrowbarger,  and  while  having 
him  in  custody,  for  a  misdemeanor  commited  in  his 
presence,  shot  and  killed  him.  Thereafter  this  action 
was  brought  by  appellant  Viola  Growbrager,  widow 
of  the  deceased,  and  S.  0.  Fogle,  administrator  of  his 
estate,  against  the  marshal  and  appellee  United 
States  Fidelity  &  Guaranty  Company,  surety  on  his 
oflRcial  bond,  to  recover  of  them  $20,000  damages  for 
the  killing  of  deceased  by  the  marshal,  upon  the  al- 
leged ground  that  it  was  not  done  by  that  officer  in 
self-defense,  but  unnecessarily,  wantonly,  and  mali- 
ciously. At  the  appearance  term  the  appellee  United 
States  Fidelity  &  Qniaranty  Company  insisted  that 
the  petition  contained  a  misjoinder  of  plaintiffs  and 
actions,  and  entered  motion  to  correct  same  by  re- 
quiring plaintiffs  to  elect.  The  court  sustained  the 
motion,  but,  plaintiffs  refusing  to  make  an  election, 
the  court  made  it  for  them  by  entering  an  order, 
striking  the  name  of  the  administrator  from  the 
petition,  and  directing  that  the  action  be  prosecuted 
in  the  name  of  the  widow  alone.  Several  amend- 
ments to  the  petition  were  filed,  in  one  of  which  the 
Commonwealth  of  Kentucky  was  made  a  plaintiff, 
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because  the  official  bond  of  the  marshal  is  in  the 
nature  of  a  covenant  to  the  Commonwealth,  as  well 
as  the  town  of  McHenry.  Stevens  and  appellee 
United  States  Fidelity  &  Guaranty  Company  filed 
demurrers  to  the  petition,  as  amended,  which  were 
overruled.  They  then  filed  separate  answers,  after 
which  the  lower  court  reconsidered  its  ruling  on  the 
demurrers  to  the  petition,  and  again  overruled  the 
demurrer  of  Stevens,  but  sustained  that  of  appellee, 
and  dismissed  the  action  as  to  it.  This  appeal  is 
from  that  judgment. 

It  seems  to  be  conceded  by  counsel  for  appellee 
that  the  petition,  as  amended,  states  a  good  cause  of 
action  against  Stevens  as  an  individual,  but  denied 
that  there  can  be  any  recovery  against  appellee  as 
surety  in  his  official  bond,  as  marshal.  The  bond  is 
as  follows:  '^Commonwealth  of  Kentucky,  County  of 
Ohio.  We,  R.  Flem  Stevens,  principal,  and  the 
United  States  Fidelity  &  G-uaranty  Company,  of  Bal- 
timore, Md.,  surety,  do  hereby  covenant  to  and  with, 
the  town  of  McHenry,  Kentucky,  in  the  sum  of  one 
thousand  ($1,000.00)  dollars,  lawful  money  of  the 
United  States,  that  the  said  R.  Flem  Stevens,  marshal 
of  the  town  of  McHenry,  Ky.,  shall  well  and  truly 
discharge  all  the  duties  of  said  office  and  pay  over  to 
such  persons,  at  such  times  as  they  may  be  respec- 
tively entitled  to  the  same,  all  money  that  may  come 
to  his  hands  as  marshal.  Witness  our  hands,  this  the 
4th  day  of  January,  1904.  R.  Flem  Stevens.  The 
United  States  Fidelity  &  Guaranty  Co.,  Thos  S. 
Dugan,  Gen.  Agt.  and  Atty.  in  Fact." 

The  bond  in  question  was  executed  pursuant  to  sec- 
tion 3690,  Ky.  St.  1903,  which  provides:  "The  mar- 
shal, before  he  enters  upon  the  duties  of  hi«  office, 
shall  execute  a  bond  with  approved  surety,  to  such 
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town  in  the  sum  of  one  thousand  dollars,  conditioned 
for  the  faithful  performance  of  his  duties,  and  for 
any  unlawful  arrest,  or  unnecessary  or  cruel  beating 
or  assault  on  any  person  in  making  an  arrest,  he  and 
his  sureties  shall  be  liable  to  the  person  so  injured 
on  said  bond."  Section  3751,  which  prescribes  the 
form  of  the  bond,  reads  as  follows:  *^The  obligation 
required  by  law  for  the  discharge  or  performance 
of  any  public  or  fiducial  oflBce,  trust  or  employment, 
shall  be  a  covenant  to  the  Commonwealth  of  Ken- 
tucky, from  the  person  and  his  sureties  that  the  prin- 
cipal shall  faithfully  discharge  the  duties  of  the 
oflBce,  trust  or  employment,  but  a  bond  or  obligation 
taken  in  any  other  form  shall  be  binding  on  the 
parties  thereto  according  to  its  terms.''  Section  3752 
allows  the  right  of  action  on  such  oflScial  bond  in  the 
name  of  the  Commonwealth  for  her  benefit,  or  for  that 
of  any  county,  corporation,  or  person  injured  by  a 
breach  of  its  covenant  or  undertaking.  Its  language 
is  as  follows:  ** Actions  may  be  brought  from  time 
to  time  on  any  such  covenant  or  bond  in  the  name 
of  the  Commonwealth,  for  her  benefit,  or  for  that  of 
any  county,  corporation  or  person,  injured  by  a 
breach  of  the  covenant  or  condition,  at  the  proper 
costs  of  the  county  suing,  against  the  parties  jointly 
or  severally,  together  with  the  personal  representa- 
tive, heirs  and  devisees  or  distributees  of  «uch  of 
them  as  may  be  dead;  and  the  recovery  against  the 
principal  and  surety  shall  not  be  limited  by  the 
amount  of  the  penalty  named  in  such  bond.  Nor 
shall  the  recovery  be  restricted  only  to  such  duties 
or  responsibilities  as  belong  to  the  oflSce,  post,  trust 
or  employment  at  the  date  of  the  covenant  or  bond, 
but  may  include  any  duties  or  responsibilities  there- 
after imposed  by  law  or  lawfully  assumed.''    Appel- 
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lant  rests  her  right  to  maintain  the  action  upon  sec- 
tion 4,  Ey.  St.  1903,  which  provides:  **The  widow 
and  minor  child,  or  either,  or  both  of  liiem,  of  a  per- 
son killed  by  the  careless,  wanton  of  malicious  use 
of  fire  arms,  or  by  any  weapon  popularly  known  as 
Colts,  brass  knuckles  or  slung  shots,  or  other  deadly 
weapon,  or  sand  bag,  or  any  imitation  or  substitute 
therefor,  not  in  self-defense,  may  have  an  action 
against  the  person  who  committed  the  killing,  and  all 
others  aiding  or  promoting,  or  any  one  or  more  of 
them ;  jand  in  such  actions  the  jury  may  give  vindict- 
ive damages.'' 

It  is  contended  by  appellee  that,  as  surety,  its  lia- 
bility upon  the  marshal's  bond  cannot  be  extended 
beyond  the  precise  terms  of  that  instrument.  There- 
fore it  is  bound  for  nothing  which  is  not  within  the 
letter  thereof.  In  other  words,  that  its  liability  is 
limited  to  the  official  acts  of  the  principal,  and  does 
not  extend  to  an  illegal  act,  done  under  color  of  office, 
of  which  he  may  be  guilty,  and  that  for  this  reason 
appellee  is  not  responsible  to  appellant  in  damages 
for  the  homicide  charged  to  the  account  of  Stevens, 
if,  as  alleged  in  the  petition,  it  was  without  justifi- 
cation or  excuse.  The  following  excerpts  from  sec- 
tion 283  of  M:echem  on  Public  Officers  well  states  the 
rule  as  to  the  liability  of  a  surety  in  an  official  bond 
for  the  acts  of  his  principal:  **It  is  an  official  act,  a 
failure  to  perform  an  official  duty,  or  performing  it 
in  an  improper  manner,  which  comes  within  the 
scope  of  the  surety's  undertaking.  ^  *  *"  In 
further  discussing  the  subject,  the  same  author,  in 
section  284,  says:  **Acts  done  by  virtue  and  author- 
ity of  the  office  (virtute  officii)  are  clearly  to  be  re- 
garded as  official  acts,  and  render  the  sureties  respon- 
sible; but  acts  done  merely  under  color  of  the  office 
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(colore  officii)  do  not  stand  upon  so  clear  a  ground. 
The  distinction  between  the  two  has  been  stated  thns : 
''Acts  done  virtute  officii  are  where  they  are  within 
the  authority  of  the  officer,  but  in  doing  them  he  exer- 
cises the  authority  improperly,  or  abuses  the  confi- 
dence which  the  law  reposes  in  him.  Whilst  acts  done 
colore  officii  are  where  they  are  of  such  a  nature 
that  his  office  gives  him  no  authority  to  do  them.  For 
acts  of  the  latter  kind,  it  is  held  in  many  states  that 
the  sureties  are  not  responsible.  This  question  has 
been  most  frequently  raised,  and  is  well  illustrated 
in  cases  in  which  it  has  been  sought  to  hold  liable 
the  sureties  of  a  sheriflf,  marshal,  constable,  or  other 
executive  officer,  who  has  seized  upon  process  against 
one  person  the  goods  or  other  proi)erty  of  another, 
or  who  has  levied  upon  property  which  was  exempt 
from  such  seizure.  Upon  the  one  hand,  it  is  said  that 
the  officer  acts  officially,  and  hence  binds  his  sureties, 
only  when  acting  in  pursuance  and  by  virtue  of  his 
writ,  and  his  writ  justifies  only  the  seizure  of  the 
property  of  the  defendant  therein  named,  not  exempt 
from  execution.  His  seizure  of  the  goods  of  a 
stranger,  or  his  seizure  of  exempt  property,  is  a 
purely  voluntary  and  unauthorized  trespass,  which 
neither  his  writ  nor  his  official  character  can  justify, 
and  which  imposes  upon  the  officer  merely  personal, 
and  not  official,  responsibility.  On  the  other  hand, 
it  is  said  that  the  undertaking  of  the  securities  is 
that  their  principal  will  well  and  faithfully  execute 
the  duties  of  his  office,  and  that  he  cannot  be  deemed 
to  have  done  so  when  he  seizes  the  property  of  a 
stranger,  or  levies  upon  property  exempt  from  exe- 
cution. There  is,  therefore,  such  a  breach  of  the  con- 
dition of  the  bond  as  renders  the  sureties  liable.     ^ 
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The  rule  last  stated  prevails  in  quite  a  number  of 
states,  and  is  approved  by  numerous  lawwriters. 
Thus,  in  Murfree  on  Sheriffs,  section  60,  the  author, 
after  quoting  with  approval  from  a  Massachusetts 
case,  which  held  a  sheriff  and  his  sureties  liable  for 
the  wrongful  act  of  a  deputy  of  the  former,  per- 
formed merely  under  color  of  his  oflSce,  makes  the  fol- 
lowing statement  of  the  law:  '* Sureties  are  not 
needed  on  a  sheriff's  bond,  if  they  are  only  to  be  held 
when  he  acts  legally.  They  vouch  for  his  acts  and 
bind  themselves  to  make  good  any  damage  he  may 
cause  to  any  one  while  acting  under  color  of  his 
office.  •  •  •''In  Brown  v.  Weaver,  76  Miss.  7, 
23  South  388,  42  L.  R.  A.  423,  71  Am.  St.  Rep.  512, 
it  was  held  that  a  sheriff,  whose  deputy  shot  one 
charged  with  a  misdemeanor  while  fleeing  to  escape 
arrest  imder  a  warrant  therefor,  was  liable  on  liis 
official  bond  in  an  action  for  damages  brought  by  the 
I)erson  injured.  But  the  most  recent  authority  on 
the  question  under  consideration  is  the  case  of  John- 
son V.  Williams,  Adm'r  1-11  Ky.  289,  23  Ky.  Law  Rep. 
658,  63  S.  W.  759,  54  L.  R.  A.  220,  jJ8  Am.  St.  Rep. 
416,  the  facts  of  which  were  very  similar  to  those 
presented  by  the  petition  in  the  case  at  bar.  The 
action  was  instituted  by  the  administrator  to  recover 
on  the  bond  of  the  sheriff  damages  for  the  wrongful 
shooting  and  killing  of  his  decedent  by  two  of  that 
officer's  deputies.  The  defense  interposed  was  that 
no  liability  existed,  because  the  decedent  was  killed 
by  the  deputies  under  the  mistaken  belief  that  he 
was  a  person  charged  with  a  felony,  whose  arrest 
they  were  seeking  under  a  warrant,  and  that,  as  the 
decedent  was  trying  to  escape  when  the  arre,^t  was 
attempted,  they  had  the  right,  or  would  have  had 
such  right  as  to  the  criminal,  to  prevent  it  by  shoot- 
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ing  him;  and,  furthermore,  that  the  act  of  the  killing 
was  not  an  official  act  for  which  the  sheriflf  and  sure 
ties  in  his  bond  were  responsible.  But  this  defense 
was  not  deemed  good,  and  it  was  held  by  this  court 
that  the  sheriff  was  liable  on  his  official  bond  for  the 
wrongful  act  of  his  deputies  in  question,  and  that  the 
lower  court  properly  permitted  a  recovery.  Shields 
V.  Pflanz,  41  S.  W.  267,  101  Ky.  407,  19  Ky.  Law 
Rep.  648. 

According  to  the  averments  of  appellant's  petition, 
her  husband  was  unnecessarily  and  maliciously  killed 
by  Marshal  Stevens,  appellee's  principal,  when  under 
arrest  and  in  the  custody  of  the  latter.  It  matters 
not  that  the  arrest  was  legal ;  if,  as  alleged,  the  deced- 
ent was  not  resisting  or  attacking  the  oflScer,  and  the 
latter  was  in  no  danger  at  his  hands,  the  homicide 
was  wholly  inexcusable.  Whether  the  facts  alleged 
will  be  established  by  the  evidence  to  the  satisfaction 
of  a  jury  cannot  be  known  in  advance  of  a  trial,  but 
our  only  concern  at  present  is  to  determine  whether, 
as  set  forth  in  the  petition  and  confessed  by  the 
demurrer,  they  manifest  a  good  cause  of  action. 
Accepting  as  true  the  version  of  the  homicide  con- 
tained in  the  petition,  it  must  be  regarded  as  having 
resulted  either  from  the  improper  performance  by 
the  marshal  of  an  official  duty,  or  from  an  abuse  of 
the  confidence  which  the  law  reposed  in  him.  In 
either  event,  the  act  was  virtute  officii.  This  being 
true,  it  is  an  act  for  which  the  officer  and  his  surety 
mfay  be  held  liable,  for  the  undertaking  of  the  surety, 
as  expressed  in  the  bond,  is  that  the  marshal  **  shall 
well  and  truly  discharge  all  the  duties  of  said  office, 
*  *  *"  and  that,  he  cannot  be  deemed  to  have 
done,  when  in  making  an  arrest  he  unjustifiably  kills 
the  person   arrested.    There   is,   therefore,'   such   a 
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bre^h  of  the  condition  of  the  bond  as  renders  the 
surety  liable.  To  so  hold  would  not  be  such  an 
efnlargement  of  the  covenant  quoted  as  to  do  violence 
to  the  rights  of  the  surety.  The  bond  in  character 
find  terms  substantially  conforms  to  the  requirements 
of  section  3690^  Ky.  St  1903.  But,  if  this  were  not 
so,  section  3751  provides  that  a  bond  taken  in  any 
ether  form  than  that  specified  *' shall  be  binding  on 
the  parties  according  to  its  terms,"  and  certainly  the 
terms  of  this  bond  are  broad  enough  to  allow  a  recov- 
ery thereon  for  such  a  breach  of  the  covenant  in 
question  as  is  alleged  in  the  petition.  Moreover,  sec- 
tion 3690,  after  prescribing  the  terms  of  the  bond 
required  of  a  town  marshal,  declares  that  for  any 
unlawful  arrest,  or  unnecessary  or  cruel  beating  or 
assault  on  any  person  in  making  an  arrest,  he  and 
his  sureties  shall  be  liable  to  the  person  injured  on 
the  bond.  If  the  marshal  and  his  sureties  could  not 
escape  liability  for  a  wrongful  assault  committed  by 
the  former  in  making  an  arrest,  much  less  should  they 
be  permitted  to  do  so  for  the  unjustifiable  killing  by 
the  officer  of  a  person  in  attempting  to  arrest  him, 
or  while  holding  him  in  custody  after  the  arrest. 

It  is  further  insisted  for  appellee  that,  even  if 
responsible  in  damages  for  the  killing  of  appellant's 
decedent,  by  the  marshal,  in  no  event  can  its  liability 
exceed  $1,000,  the  amount  of  the  bond.  We  do  not 
concur  in  this  conclusion.  The  question  is,  we  think, 
settled  by  section  3752  of  the  statute,  supra,  which 
allows  actions  on  such  a  bond  as  that  here  sued  on 
by  api>ellant^  and  in  addition  contains  the  following 
provision:  **And  the  recovery  against  the  principal 
and  surety  shall  not  be  limited  by  the  amount  of  the 
penalty  named  in  such  bond."  The  bond,  being  con- 
trolled by  the  Section  supra,  must  be  considered  in 
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connection  with  it.  In  other  words,  the  provisions 
of  the  statute  must  be  reaa  into  the  bond  in  order  to 
determine  the  extent  to  which  appellee  may  be  held 
liable,  in  the  event  appellant  on  the  trial  shows  her- 
self entitled  to  recover  at  all.  Moss  v.  Bowlett,  112 
Ky.  121,  65  S.  W.  153,  358,  23  Ky.  Law  Rep.  1411. 
Treating  the  provisions  of  the  section  supra  as  a 
part  of  the  bond,  we  conclude  that  the  amount  that 
may  be  recovered  is  not  limited  to  the  $1,000  named 
therein,  but,  while  this  is  true  if  appellant  shows  her- 
self entitled  to  recover,  the  jury  cannot  properly 
award  her  punitive  damages  as  against  appellee. 
Punitive  damages  may  be  recovered  of  the  marshal, 
Stevens,  but  only  compensatory  damages  can  be  re- 
covered of  the  surety  in  his  official  bond.  In  John- 
son V.  Williams^  Adm'r,  supra,  this  court,  in  respect 
to  the  liability  of  the  sureties  of  the  sheriff,  said: 
**The  covenants  of  the  bond  do  not  require  the  sure^ 
ties  to  do  more  than  compensate  an  injured  party  for 
the  actual  damages  which  he  may  have  sustained 
by  reason  of  the  misconduct  of  the  sheriff  or  his 
deputies.  Its  covenants  do  not  require  them  to  pay 
a  sum  of  money  which  is  inflicted  by  way  of  punish- 
ment. They  have  committed  no  wrong,  and  therefore 
the  reason  of  the  law  which  allows  exemplary  dam- 
ages against  wrongdoers  cannot  make  it  apply  to 
them.     *  *  *'' 

It  is  further  contended  by  counsel  for  appellee  that 
the  judgment  of  the  lower  court  sustaining  the  de- 
murrer and  dismissing  the  petition  as  to  appellee 
was  authorized,  because  of  the  admission  in  the 
petition  that  the  council  or  other  authorities  of  the 
town  of  McHenry  had  neither  made  nor  kept  a  record 
of  the  execp^i^n  of  the  marshal's  official  bond,  or  of 
its  acceptance  by  that  body.     It  is  true  that  the 
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petition  contains,  in  substance,  the  admission  that 
the  records  of  the  council  fail  to  show  the  execution 
or  acceptance  of  the  bond;  but  it  also  contains  the 
averments,  in  substance,  that  the  bond  was  required 
of  the  marshal  by  the  council,  that  it  was  duly  exe- 
cuted by  him  as  principal  and  appellee  as  surety,  and 
also  that  it  was  duly  approved  and  accepted  by  the 
town  council,  and,  in  addition,  an  attested  copy  of  the 
bond,  obtained  of  the  proper  authorities  of  the  town, 
was  filed  with  and  made  a  part  of  the  petition.  These 
averments,  being  confessed  by  the  demurrer,  con- 
stituted a  sufficient  statement  of  the  facts  showing 
the  proper  execution  and  acceptance  of  the  bond.  If 
no  such  bond  was  required  of  the  marshal,  or  it  was 
not  executed  by  him,  or  signed  by  appellee  as  surety, 
or  accepted  at  all,  as  alleged  in  the  answer  filed  by 
appellee  without  waiving  its  demurrer  to  the  peti- 
tion, such  matters  of  defense,  or  any  of  them,  if  sus- 
tained by  sufficient  evidence,  on  the  trial,  would  pre- 
vent a  recovery  as  to  it,  though  the  mere  failure  of 
the  council  to  make  the  record  of  the  execution  or 
acceptance  of  the  bond  would  not  do  so,  if  in  fact  it 
was  executed  and  accepted.  In  executing  an  official 
bond,  only  a  substantial  compliance  with  the  require- 
ments of  the  statute  is  necessary.  If  statutes  compel- 
ling the  giving  of  bonds  prescribe  what  they  shall 
express,  it  is  to  subserve  a  two-fold  purpose:  (1) 
Uniformity  in  the  terms  and  conditions;  (2)  the  best 
protection  possible  from  the  bond  to  the  public  and 
those  dealing  with  the  officer.  But  as  said  in  Mechem 
on  Public  'Officers,  section  268,  such  statutes  are 
usually  directory;  ''and,  inasmuch  as  the  siibstanc*e 
is  ordinarily  more  to  be  regarded  than  the  form,  it 
is  quite  generally  held  that,  unless  the  statute  ex- 
pressly declares  that  a  bond  not  executed  in  the  form 
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prescribed  shall  be  void,  the  statute  will  be  constmed 
to  be  directory  only,  and  a  substantial  oomplianc'e 
with  it  will  suffice.**  In  section  269,  the  author  men- 
tions various  informalties  which  would  not  invalidate 
an  official  bond:  **Thus,  that  the  bond  is  not  taken 
by  the  proper  person  or  in  the  prescribed  manner,  or 
that  it  was  not  approved,  or  was  not  approved  by  the 
designated  officer,  or  that  it  was  not  signed  or  ac- 
knowledged in  the  presence  of  a  particular  officer, 
or  that  it  was  given  before  the  time  specified,  or  not 
until  the  time  fixed  had  expired,  or  was  not  stamped 
as  required,  or  that  the  officer  who  gave  it  had  not 
been  sworn,  is  immaterial,  and  the  bond,  if  otherwise 
perfect,  will  be  enforced.*'  Again,  in  section  270,  it 
is  said:  *'So  the  fact  that  the  officers  charged  with 
the  duty  of  approving  of  filing  the  bond  had  not  per- 
formed it  will  not  defeat  the  validity  of  the  bond, 
or  release  the  sureties  from  it.**  Also,  in  section 
313,  it  is  declared:  *' Approval  being  thus  for  the 
protection  of  the  public  only,  it  is  well  settled  that 
where,  by  virtue  of  the  bond,  the  officer  has  been 
inducted  into  the  office,  his  sureties  cannot  escape 
liability  for  his  defaults  because  the  bond  was  not 
approved  by  the  proper  officer  or  was  not  approved 
at  all.'* 

Applying  to  the  facts  alleged  in  the  petition  the 
law  as  announced  by  Mechem  in  the  several  sections, 
supra,  it  is  patent  that  the  lower  court  erred  in  sus- 
taining the  demurrer  to  the  petition  upon  the  groimd 
last  indicated.  Indeed,  our  consideration  of  all  the 
questions  raised  by  the  demurrer  to  the  petition  has 
constrained  us  to  disagree  with  the  conclusions 
reached  by  the  learned  judge  of  the  circuit  court, 
for  we  are  of  opinion  that  the  demurrer  should  have 
been  overruled. 
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Wherefore  the  judgment  is  reversed,  and  cause 
remanded  for  further  proceedings  consistent  with 
the  opinion. 


CASE  18.— ACTION   BY   R.   D.   WB5LLS   AGAINST   THE   TOWN 
OF  MT.  OLIVET,  TO  TEST  THE  VALIDITY  OF  AN 
.  ORDINANCE.— June  13 

Wells  V.  Town  of  Mt.  Olivet 

Appeal  from  Rober^Aon  Circuit  Court. 

L.  P.  Fbyeb,  Oircixit  Judge. 

Judgment   for   defendant,    plaintiff   appeals — ^Af- 
firmed. 

?.  Municipal  Corporations — Police  Power — ^Regulating  Hitching 
of  Horses  1p  Streets. — ^A  town  has  a  right.  In  the  exercise  of 
its  police  power,  to  pass  an  ordinance  forbidding  persons  from 
leaving  horses  hitched  or  unhitched  in  the  streets  or  alleys 
of  the  town. 

2.  Same — City  Council — Place  of  Meeting — ^Failure  to  Designate 
by  Ordinance.— Ky.  Stats.,  1903,  Sec.  3696,  provides  that  "all 
meetings  shall  be  held  within  the  corporate  limits  of  the 
town  at  suQh  place  as  may  be  designated  by  ordinance,  and 
shall  be  public."  Held  that,  where  the  trustees  had  not 
adopted  an  ordinance  fixing  a  place  of  meeting,  the  members 
might  assemble  at  some  convenient  and  accessible  place  with- 
in the  corporate  limits  of  the  town. 

t.  Same — Governmental  Powers — Discretion  as  to  Exercise. — 
Under  the  powers  granted  boards  of  trustees  of  towns  of  the 
sixth  class  by  Ky.  Stats,  1903,  Sec.  3704,  providing  for  the 
passage  of  ordinances,  and  police  regulations,  r'^lating  to  the 
adoption  of  ordinances,  and  the  courts  will  sustain  them,  un- 
less it  affirmatively  appears  that  they  are  unreasonable  or 
violative  of  the  statutes  or  Constitution. 

4.    Same — Ordinances — Reasonableness. — ^Where  an  ordinance  Is 
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not  inherently  defective' as  violating  the  Constitution  or  stat- 
utes, a  person  attacking  it  upon  the  ground  thai  it  is  illegal, 
unfair,  unreasonable,  or  oppressive  must  affirmatively  show 
that  as  applied  to  him  it  is  unreasonable,  unfair,  or  oppres- 
sive. 

ROBERT  BRICKLER  and  JOHN  P.  McCARTNEY  for  appel- 
lant 

AUTHORITIES  CITED. 

McGraw  v.  town  of  Marion,  98  Ky.,  674,  683;  Ky.  Stata,  sec 
3704.  subsecs.  1,  7;  Dillon  on  Municipal  Corporations.  3d  ed.  p. 
115;  Anderson  v.  City  of  Wellington  10  Am.  State  Hep..  178;  ex 
parte  Battle.  76  Am.  State  Rep..  709,  710-711;  Vallo  v.  U.  S.  Ex- 
press Co!,  30  Am.  State  Rep..  742;  Ky.  Stats.,  sec.  3696. 

HOLMES  &  ROSS  for  appellees. 

AUTHORITIES  CITED. 

Finis  Rowe  v.  J.  A.  Reneer  and  G.  W.  McCarthy,  opinion  filed 
Jan.  22,  1907;  Ky.  S-tats..  sec.  3704.  subsecs.  1,  7;  Gray,  etc.,  v. 
Henry  County,  19  Ky.  Law  Rep.,  885;  State  of  New  Jersey,  Tren- 
ton Horse  R.  Co.  v.  Inhabitants  of  the  City  of  Trenton.  11  L.  R.  R., 
410;  ex  parte  Battls.  76  Am.  State  Rep..  709;  Magenua  and  Brun- 
ner  et  al.  v.  City  of  Fremont,  et  al..  9  L.  R.  A..  786. 

Opinion  of  the  Court  by  Judge  Cabeoll — ^Affinur 
ing. 

This  litigation  involves  the  validity  of  the  follow- 
ing ordinance:  '*An  ordinance  to  prohibit  the  hitch- 
ing of  horses  or  the  leaving  of  horses  standing  on 
the  streets  or  alleys  of  the  town  of  Mt  Olivet,  Ken- 
tucky.— The  board  of  trustees  of  the  town  of  Mt 
Olivet  ordain  as  follows :  That  any  person  who  shall 
hitch  any  horse  or  horses,  or  leave  any  horse  or 
horses  standing,  on  any  of  the  streets  or  alleys  in 
said  town,  shall  be  fined  five  dollars  for  each  oflFense; 
provided,  however,  that  any  person  may  hitch  any 
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horse  to  the  public  hitching  rack  on  the  court-honse 
square  in  said  town."  The  appellant  was  fined  and 
imprisoned  for  violating  this  ordinance  by  bitching 
his  horse  at  a  place  in  the  town  of  Mt.  Olivet  other 
than  the  public  hitching  rack,  and  for  the  alleged 
illegal  arrest  and  imprisonment  sought  to  recover 
damages  against  the  town. 

The  ordinance  is  assailed  upon  the  ground  that  it 
is  illegal,  unreasonable,  oppressive,  and  in  violation 
of  and  beyt)nd  the  powers  vested  in  the  trustees  by 
the  provisions  of  the  Kentucky  Statutes  relating  to 
towns  of  the  sixth  class;  and  because  it  was  not 
enacted  at  a  time  or  place  or  in  the  manner  provided 
in  the  statute.  The  validity  of  that  part  of  the  ordi- 
nance prohibiting  the  leaving  of  any  horse  or  horses 
standing  on  the  streets  or  alleys  of  the  town  is  not 
drawn  in  question;  indeed,  could  it  well  be,  as  it  is 
clearly  competent  for  municipal  authorities  to  'forbid 
persons  from  leaving  horses  standing  in  the  streets 
unhitched  and  unattended.  This  question  was  be- 
fore this  court  in  Eowe  v.  Eeneer,  99  S.  W.  250,  30 
Ky.  Law  Eep.  545,  and  it  was  there  held  that  such  an 
ordinance  was  not  unreasonable  or  oppressive,  but, 
on  the  contrary,  a  salutary  by-law,  enacted  for  the 
purpose  of  protecting  life  and  property  from  injury 
by  runaway  horses.  And,  in  our  opinion,  the  entire 
ordinance  is  a  valid  exercise  of  the  police  powers 
granted  to  the  town  by  the  statute  governing  towns 
of  this  class.  Nor  is  there  anything  in  the  record  to 
justify  the  conclusion  that  it  is  invalid  because  not 
enacted  in  the  manner  provided  by  law.  Hence  the 
action  of  the  lower  court  in  sustaining  a  general 
demurrer  to  the  petition  was  proper. 

It  is  avered  in  the  petition  that  the  ordinance  ''was 
not  adopted  as  required  by  the  laws  governing  towns 
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of  the  sixth  class ;  that  no  ordinance  had  at  the  time 
of  the  passage  of  this  ordinance  ever  been  adopted 
by  the  board  of  trustees  of  Mt.  Olivet  fixing  tlie  time 
and  place  of  the  meetings  of  the  said  board  of  trus- 
tees, so  that  the  public  should  have  notice  of  the 
meeting."  Ky.  St.  1903,  section  3696,  provides  in 
part  that  **all  meetings  shall  be  held  within  the  cor- 
porate limits  of  the  town  at  such  place  as  may  be  des- 
ignated by  ordinance  and  shall  be  public."  Under 
this  statute  it  has  been  held  that,  when  the  -trustees 
have  designated  by  ordinance  the  place  at  which 
meetings  of  the  board  shall  be  held,  a  meeting  at 
another  place,  unless  some  good  reason  could  be 
shown  why  it  was  not  held  at  the  regular  place,  would 
not  be  authorized  under  the  statute,  and  the  trus- 
tees at  such  meeting  would  have  no  power  to  enact 
ordinances  for  the  government  of  the  town.  Shugars 
V.  Hamilton,  122  Ky.  606,  92  S.  W.  564,  29  Ky.  Law 
Rep.  127;  Town  of  Springfield  v.  People's  Deposit 
Bank,  111  Ky.  105,  63  S.  W.  271,  23  Ky.  Law  Rep. 
519.  But  when  the  trustees  have  not  adopted  an  ordi- 
nance fixing  a  place  of  meeting,  the  members  may 
assemble  at  some  convenient  and  accessible  place 
within  the  corporate  limits  of  the  town.  The  mere 
fact  that  the  trustees  have  not  by  ordinance  provided 
a  place  of  meeting  will  not  in  itself  render  invalid 
proceedings  had  in  the  usual  way  at  a  regular  or 
called  meeting,  although  a  state  of  case  might  be 
presented  that  would  warrant  the  court  in  holding 
that  the  legislation  complained  of  was  adopted  at  a 
place  selected  for  the  purpose  of  depriving  the  citi- 
zens of  the  town  of  the  right  to  be  present  at  meet- 
ings of  the  council.  But  we  do  not  deem  it  necessary 
to  further  elaborate  this  point,  as  the  only  objection 
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urged  is  that  the  trustees  had  failed  to  provide  by 
ordinance  a  place  for  meetings  of  the  board. 

Under  the  charter  of  towns  of  the  sixth  class,  the 
board  of  trustees  are  authorized,  by  section  3704  of 
the  Kentucky  Statutes  of  1903,  '*to  pass  ordinances 
not  in  conflict  with  the  Constitution  or  laws  of  this 
Commonwealth  or  of  the  United  States,''  and  **to  do 
and  perform  any  and  all  other  acts  and  things  neces- 
sary or  proper  to  carry  out  the  provisions  of  this 
chapter,  and  to  enact  and  enforce  within  the  limits 
of  such  town  all  other  local,  police,  sanitary  atuJ 
other  regulations  as  do  not  conflict  with  the  general 
laws.''  In  the  exercise  of  the  powers  granted,  the 
board  of  trustees  are  invested  with  a  large  discretion, 
relating  to  the  adoption  of  ordinances  that  in  their 
judgment  are  necessary  for  the  peace,  quiet,  good 
order,  and  safety  of  the  residents  of  the  town.  The 
presumption  being  indulged  that  they  do  not  exceed 
the  authority  granted,  and  to  this  end  within  the 
powers  delegated  by  the  charter  and  when  no  pro- 
vision of  the  Constitution  or  statutory  law  is  violated, 
it  is  necessary  that  municipal  authorities  should  be 
allowed  a  large  latitude  in  the  governmental  affairs 
of  the  city  or  town  controlled  by  them  for  the  time 
being.  Although  all  cities  and  towns  of  the  State  are 
divided  into  six  classes,  and  one  general  law  governs 
each  class,  it  is  a  matter  of  common  knowledge  that 
the  conditions  in  the  numerous  towns,  especially 
those  in  the  sixth  class,  are  very  different,  and  to 
meet  this  varying  and  dissimilar  state  of  affairs  it 
is  essential  that  the  trustees  should  be  permitted  to 
enact  ordinances  suitable  to  the  convenience  and 
necessities  of  the  people.  In  many  instances  un  ordi- 
nance adapted  to  the  needs  of  one  town  would  be 
wholly  inadequate  and  inapplicable  to  the  wants  of 
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another.  For  this  reason,  multitudes  of  ordinances 
dealing  with  the  innumerable  subjects  of  municipal 
government  have  been  enacted;  and  the  disposition 
of  the  courts  is  to  sustain  them  unless  it  aflStmatively 
appears  that  they  are  unequal,  unfair,  unreasonable, 
oppressive,  or  violative  of  the  statute  or  Constitution. 
Hence,  when  an  ordinance  is  assailed  upon  the 
ground  that  it  is  illegal,  unfair,  unreasonable,  or 
oppressive,  the  person  complaining  will  ordinarily  be 
required  to  point  out  specifically  in  what  respects  the 
ordinance  is  unreasonable,  unequal,  or  oppressive  as 
applied  to  the  facts  of  the  case  relied  on  by  him.  An 
ordinance  general  in  its  scope  may  be  adjudsred  rea- 
sonable as  applied  to  one  state  of  facts,  and  unrea- 
sonable when  applied  to  circumstances  of  a  different 
character.  In  recognition  of  these  general  rules,  it 
is  necessary  that  the  plaintiff  shall  make  out  a  clear 
case  to  authorize  the  court  to  interfere  with  the  police 
powers  of  a  municipal  corporation  when  exercised  in 
the  enactment  of  ordinances.  McQuillin  on  Mlinici- 
pal  Ordinances,  sections  185,  186,  327.  The  reasons 
for  this  rule  doubtless  rest  upon  the  theory  that  i1 
is  often  difficult  to  decide  as  a  general  propositioi^ 
whether  an  ordinance  is  or  not  reasonable  or  oppres- 
sive; and  this  question  can  only  be  determined  oy 
applying  it  to  the  facts  of  a  particular  case.  Tjus, 
in  the  ordinance  under  consideration,  we  doubt  f :  any 
one  would  dispute  the  authority  of  the  town  i  j  pro- 
hibit the  hitching  of  horses  to  shade  trees,  pur  zips,  in 
public  grounds,  or  at  other  places  that  migb,  be  an 
annoyance  and  inconvenience  to  the  citizeni  of  the 
town  or  an  injury  to  its  property  or  that  of  the 
citizen.  On  the  other  hand,  the  owner  of  i  horse 
might  properly  hitch  him  for  a  few  minutea  in  front 
of  his  premises,  or  in  an  alley  or  some  other  place 
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within  the  corporate  limits  that  would  not  inflict  any 
injury  or  annoyance  tipon  his  neighbors  or  the  pub- 
lic generally.  The  petition  does  not  disclose  where 
or  to  what  object  appellant 's4iorse  was  hitched.  For 
aught  that  the  petition  discloses,  it  may  have  been.^ 
to  a  shade  tree,  or  a  pump,  or  other  object^  where  it 
would  be  manifestly  improper  to  hitch  horses,  and 
reasonable  to  enact  an  ordinance  prohibiting  the 
hitching  at  such  point  or  place.  In  the  absence  of 
an  allegation  pointing  out  the  object  or  place  at 
which  the  appellant's  horse  was  hitched,  the  pre- 
sumption will  be  indulged  that  it  was  some  place  or 
to  some  object  that  the  municipal  authorities  had  the 
right  in  the  fair  and  reasonable  performance  of  their 
duties  to  prohibit  the  hitching  of  horses. 

Therefore  we  are  unable  to  determine  from  the 
pleadings  whether  the  ordinance  was  reasonable  or 
oppressive  or  not,  when  applied  to  appellant  in  this 
particular  case.  When  the  aid  of  the  court  is  invoked 
to  declare  a  municipal  ordinance  void,  it  must  clearly 
appear  that  it  is  inherently  violative  of  the  law  or 
some  of  the  well-settled  principles  that  are  generally 
recognized  as  limitations  upon  the  power  of  munci- 
jmlities  in  the  enactment  of  ordinances,  or,  if  the 
ordinance  is  not  inherently  defective  as  coming 
within  these  inhibitions,  then  the  person  attacking 
it  must  aflBrmatively  show  that  as  applied  to  him  it 
is  imreasonable,  unfair,  or  oppressive.  State  Con- 
solidated Traction  Co.  v.  Elizabeth,  58  N.  J.  Law, 
619,  34  Atl.  146,  32  L.  R.  A.  170. 

The  ordinance  here  assailed  is  not  on  its  face 
invalid,  and,  as  appellant  has  failed  to  point  out  in 
what  respect  it  was  unreasonable,  unfair,  or  oppres- 
sive as  to  him,  the  judgment  of  the  lower  court  must 
be  affirmed. 
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CASE  19.— CONDEMNATION  PROCEEDINGS  BY  THE  MADI- 
SONVILLB,  HARTFORD  &  EASTERN  R.  R.  Ca 
AGAINST  R.  T.  RCfes.— June  13. 

Madisonville  H.  &  E.  R.  R.  Go.  v.  Ross 

Appeal  from  Ohio  Circuit  Court. 

T.  F.  BiRKHEAD,  Circuit  Judge. 

From  a  judgment  of  the  circuit  court  on  appeal 
from  the  county  court  the  Railroad  Company  appeals 
— ^Reversed. 

1.  Eminent   Domain — Compensation — Taking    of   Entire    Tract. — 

The  inconvenience  resulting  from  the  loss  of  a  home  and  in 
moving  Is  not  a  proper  element  cf  damage  in  a  condemna- 
tion proceeding  by  a  railroad  company. 

2.  Same. — Under  Ky.  Stats.,  1903,  Sec.  839,  relating  to  condemna- 
tion proceedings  by  railroad  companies,  providing  that  either 
party  may  appeal  to  the  circuit  court  by  executing  bond  as 
in  other  cases,  and  that  upon  payment  to  the  owner  of  dam- 
ages  and  costs  a  railroad  company  may  take  possession  of 
the  land,  but,  when  an  appeal  is  taken,  it  shall  not  be  entitled 
to  take  possession  until  it  shall  have  paid  Into  court  the  dam- 
ages assessed  and  all  costs;  pasrment  of  damages  and  costs 
into  court  is  not  an  abandonment  of  an  appeal  from  the  de- 
cision of  the  circuit  court. 

J.  S.  GLENN  for  appellant. 

R.  E.  L.  SIMMERMAN  of  counsel. 

POINTS   AND  AUTHORITIES. 

1.  •  The  measure  of  appellee's  damage  was  the  market  value  of 
the  property  at  the  time  of  ita  appropriation,  with  the  cost  and 
expense  of  moving  added:  Covington  Short  Route  Railway  Co. 
V.  Piel,  87  Ky..  267. 

2.  The  ophiion  of  witnesses  as   to  the  amouni  of  damages. 
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without  stating  facts  upon  which  that  opinion  was  founded^  was 
incompetent  and  misleading:  I.C.  R.  R.  Co.  v.  Smith,  22  Ky.  Law 
Rep.,  1655;  Newport  News  &  Miss.  VaUey  Co.  v.  Wilson,  16  Ky. 
Law  Rep.,  262;  16  Cyc,  49,  63: 

3.  If  was  the  duty  of  the  court  to  have  determined  the  meas- 
ure of  damages  and  confined  the  evidence  to  this:  I.  C.  R.  R.  Co. 
V.  Smith,  22  Ky.  Law  Rep.,  1666. 

4.  The  court  should  have  permitted  the  appellee  to  answer 
and  state  at  what  price  he  had  listed  the  property  for  taxation 
lor  the  two  years  next  preceding  the  date  of  trial.  This  was 
competent  both  for  the  purpose  of  contradiction  and  for  testing 
the  witness'  knowledge  of  value:  K.  &  L  Bridge  Co.  v.  Held,  16 
Ky.  Law  Rep.,  160;  Covington  &  Cincinnati  Streei  Ry.  Co.  v. 
McHugh,  25  Ky.  Law  Rep.,  1112. 

5.  It  was  not  proper  for  the  court  to  permit  appellee  to  prove 
the  price  at  which  a  lot  adjoining  the  lot  sought  to  be  condemned 
had  sold  for  without  showing  that  the  situation  of  the  lots  were 
the  same  and  that  no  other  questions  eivtered  into  the  sale  of 
the  adjoining  lot  except  the  mere  question  of  value:  17  Cyc,  110; 
Paducah  v.  Allen,  21  Ky.  Law  Rep.,  701. 

6.  The  instruction  given  by  the  court  was  misleading  and  did 
mislead  the  jury.  It  did  not  define  any  rule  by  which  the  jury 
was  instructed  to  measure  appellee's  damage,  nor  did  It  fix  a 
measure  of  damage  for  their  guidance.  The  court  should  have 
told  the  jury  that  the  measure  of  damage  was  the  market  value 
of  the  property  increased  by  the  cost  and  expense  of  moving: 
Covhigton  Street  Ry.  Co.  v.  Piel,  87  Ky.  267. 

7.  The  argument  of  counsel  for  appellee  was  very  improper 
and  of  such  a  nature  as  to  arouse  the  feeling  and  prejudice  of  the 
jury  against  the  appellant,  and  should  not  have  been  permitted: 
L  C.  R.  R.  Co.  V.  Jolly,  27  Ky.  Law  Rep.,  118;  L.  H.  &  St.  L.  R.  R. 
V.  Morgan,  23  Ky.  LawRep,,  121;  L.  &  N.  R.  R.  Co.  v.  Hull,  24 
Ky.  Law  Rep..  375. 

8.  The  judgment  should  not  have  been  an  absolute  judgment 
that  appellee  recover  of  appellant  so  much  money,  but  should 
have  been  a  judgment  fixing  appellee's  damages  at  the  sum  fixed 
by  the  jury  and  his  cost,  leaving  it  optional  with  the  appellant 
to  pay  the  sum  adjudged  and  take  the  property,  or  to  abandon 
its  purpose  of  taking  the  property  and  thereby  not  incur  liability 
on  the  judgment:  Manlon  v.  L.  St.  L.  &  T.  R.  R.  Co.,  80  Ky.,  491; 
Cornwall  V.  L.  &  N.  R.  R.  Co.,  20  Ky.  Law  Rep.,  373. 

SWEE3NBY,  ELLIS  &  SWEENEY  for  appellee. 

Our  contention  is  that  in  condemning  a  homestead  for  the  use 
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of  a  railroad  company  the  measure  of  damages  Is  not  Its  market 
value,  as  In  case  of  voluntary  sale,  but  it  is  the  value  of  the 
property  to  the  person  from  whom  it  is  taken:  Covington  Short 
Route  Ry.  Co.  v.  Plel,  87  Ky.,  267;  Arnold  v.  Covington  Bridge  Co., 
1  Duvall,  372. 

Opinion  op  the  Court  by  Judge  Barker — ^Revers- 
ing. 

The  appellant,  by  appropriate  procedure  under  the 
statute,  sought  to  condemn  the  homestead  Qf  appellee 
for  the  purposes  of  its  railroad.  The  property 
involved  consisted  of  a  half  acre  lot,  with  dwelling 
house  and  the  usual  outhouses,  situated  in  the  town 
of  Hartford,  Ky.  The  commissioners  appointed  to 
appraise  the  property  for  the  purpose  of  condem- 
nation valued  it  at  $1,000.  Upon  a  trial  before  a  jury 
in  the  county  court,  upon  the  exceptions  of  the  owner, 
a  verdict  was  returned  fixing  the  value  as  appriased 
by  the  commissioners.  The  owner  appealed  to  the 
circuit  court,  and  a  trial  there  resulted  in  a  verdict 
fixing  the  value  of  the  property  taken  at  $1,600.  Of 
the  judgment  based  upon  this  verdict  the  railroad  is 
here  on  appeal. 

As  the  whole  of  appellee's  property  was  con- 
demned, there  were  no  questions  of  resulting  damage 
or  accrued  benefits  to  a  remainder.  The  only  ques- 
tion involved  was  the  actual  value  of  the  property 
taken.  Upon  the  trial  the  court  permitted  the  appel- 
lee, over  the  objection  of  appellant  to  testify  in  his 
own  behalf  and  to  introduce  others  to  testify  that  the 
inconvenience  to  him  in  moving  from  his  homestead 
and  finding  another  home  damaged  him  to  the  extent 
of  from  $300  to  $400,  and  after  the  evidence  was  in 
the  following  instruction  was  given  to  the  jury  as  the 
measure  of  damages:   *'The  court  instructs  the  jury 
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that  they  should  find  for  the  defendant  the  vplue  to 
him  in  money  of  the  property  sought  to  be  taken  in 
this  action,  and  in  fixing  its  value  they  should  take 
into  consideration  the  inconvenience  and  loss,  if  any 
proven,  resulting  to  the  defendant  from  being  de- 
prived of  his  home,  and  should  state  in  their  verd»ct 
the  damages  the  defendant  will  sustain  by  reasoa  of 
the  taking  of  his  premises  by  the  plaintiff.*'  Lewis, 
in  his  work  on  Eminent  Domain  (2d  Ed.,  section  463), 
thus  states  the  rule  for  the  measureof  damages  when 
the  entire  tract  is  taken:  '^This  case  presents  but  lit- 
tle difficulty,  and  so  far  as  we  have  observed,  there  is 
no  difference  in  the  authorities  as  to  the  proper 
measure  of  damages.  A  fair  equivalent  for  any 
entire  piece  of  property  is  its  market  value  in 
money.'*  In  section  478  it  is  said:  *'In  estimating 
the  value  of  property  taken  for  public  use,  it  is  the 
market  value  of  the  property  which  is  to  be  consid- 
ered. The  market  value  of  property  is  the  price 
which  it  will  bring  when  it  is  offered  for  sale  by  one 
who  desires,  but  is  not  obliged,  to  sell  it,  and  is  bought 
by  one  who  is  under  no  necessity  of  having  it."  In 
15  Cyc.  p.  685,  the  rule  is  thus  stated:  **The  measure 
of  damages  when  the  whole  of  any  particular  piece 
of  property  is  taken  for  a  public  use  under  the  i>ower 
of  eminent  domain  is  the  market  value  of  it.  Market 
value  means  the  fair  value,  as  between  one  who  wants 
to  purchase  and  one  who  wants  to  sell,  not  what 
could  be  obtained  for  it  under  peculiar  circumstances 
when  a  greater  than  its  fair  price  could  be  obtained, 
nor  its  speculative  value,  nor  a  value  obtained  from 
the  necessity  of  another,  but  its  present  value  at  a 
sale  which  a  prudent  owner  would  make  if  *he  had 
the  power  of  election  as  to  the  time  and  terms.  *  •  *'' 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol.  10,  p.  1151, 
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on  the. subject  in  hand,  says:  **In  determining  the 
compensation  to  be  paid  to  the  landowner  for  land 
taken  under  the  power  of  eminent  domain,  there  are 
many  elements  that  must  be  considered.  The  prin- 
cipal rule,  which  is  to  be  applied  as  far  as  possible, 
is  that,  whenever  property  is  taken,  the  fair  market 
value  of  the  property  at  the  time  of  the  taking  should 
be  paid  for  it.  The  market  value  of  land  is  usually 
declared  to  be,  not  what  the  land  would  bring  at  a 
forced  sale,  but  what  it  would  bring  in  the  hands  of 
a  prudent  seller,  at  liberty  to  fix  the  time  and  condi- 
tions of  sale.  What  property  would  bring  at  a  fair 
public  sale,  where  one  party  wanted  to  sell  and 
another  wanted  to  buy,  may  be  taken  as  a  criterion 
of  its  market  value." 

In  support  of  the  competency  of  the  evidence  com- 
plained of,  and  the  validity  of  the  instruction  by  the 
court,  above  quoted,  the  appellee  relies  upon  Coving- 
ton Short  Route  Transfer  Railway  Co.  v.  Piel,  87 
Ky.  267,  10  Ky.  Law  Rep.  146,  8  S.  W.  449.  In  that 
case  the  property  taken  was  the  home  and  business 
place  of  the  defendant.  In  the  opinion  the  court  uses 
language  which  seems  to  recognize  the  right  to  re- 
muneration for  the  inconvenience  resulting  from  the 
taking  of  the  home;  but  this  language  is  coupled 
always  with  the  loss  of  the  place  of  business,  and  it 
is  not  clear  that  in  the  opinion  of  the  court  Ihe  mere 
inconvenience  resulting  from  the  loss  of  the  home, 
without  the  loss  of  the  place  of  business,  would  have 
entitled  the  owner  to  remuneration.  There  is  a 
marked  difference  between  the  loss  of  a  place  of  busi- 
ness and  the  loss  of  a  homestead.  One  may  build  up 
a  substantial  property  right  in  the  patronage  flow- 
ing to  a  particular  place,  and  the  loss  of  this  property 
right  by  the  condemnation  of  the  place  may  be  defi- 
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nitely  ascertained;  but  the  mere  inconvenience  aris- 
ing from  the  loss  of  a  home  is  too  ideal  and  specu- 
lative to  be  ascertained  by  the  verdict  of  a  jury. 
There  is  no  standard  by  which  to  measure  such  loss. 
Some  men  are  sentimental  about  their  homes,  and 
would  not  part  with  them  for  any  price.    With  others 
the  change  of  homes  is  a  mere  matter  of  business, 
with  no  sentiment  entering  into  the  equation.     One 
man  may  be  easily  satisfied  with  another  home,  and 
suffer  little  or  no  inconvenience  of  any  sort.    Another 
may  be  hard  to  please,  and  he  will  remain  without  a 
home,  perhaps,  for  a  long  time.    In  short,  the  ques- 
tion of  inconvenience  for  the  loss  of  a  homestead  is 
entirely  too  speculative  to  be  allowed  to  enter  into 
a  procedure  like  this.    If  the  loss  be  merely  the  cost 
of  moving  from  one  place  to  another,  that  is  made 
up  to  the  owner  by  the  use  of  the  money  which  the 
corporation  must  pay  over  to  him  before  he  is  re- 
quired to  move;  and  any  other  inconvenience  of  a 
more  sentimental  nature  he  is  required  to  suffer  for 
the  public  benefit    In  so  far  as  the  case  cited  seems 
to  recognize  the  right  of  a  jury  to  award  damages 
for  the  mere  inconvenience  resulting  from  the  loss  of 
a  home  in  a  condemnation  proceeding  such  as  this, 
it  is  overruled  as  being  out  of  harmony  with  the  great 
weight  of  authority.    The  conclusion  we  have  reached 
on  this  subject  is  consistent  with  the  measure  of  dam- 
ages fixed  by  the  statute  (section  836,  Ky.  St.  1903), 
which  is  as  follows:    '*It  shall  be  the  duty  of  said 
commissioners  to  view  the  land  and  material,  and  to 
award  to  the  owner  or  owners  the  value  of  the  land 
or  material  taken,  which  shall  be  stated  separately. 
•  .  •     #>>    rpjjjg  language  does  not  include  any  loss 
by  reason  of  inconvenience  to  the  owner  which  does 
not  enter  into  the  market  value  of  the  property  taken. 
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Another  ground  for  reversal  urged  by  appellant 
is  the  misconduct  of  the  attorney  for  appellee  in  his 
argument  to  the  jury.  The  language  used  by  counsel 
was  very  objectionable,  and  entirely  unsupported  by 
the  evidence  of  the  case;  but,  as  we  have  concluded 
to  reverse  the  judgment  for  the  reasons  given  above, 
we  do  not  deem  it  necessary  to  set  forth  the  langu- 
age, because  upon  another  trial  the  offense  will  not 
be  repeated. 

Since  the  record  has  been  lodged  in  this  court,  the 
appellees  have  entered  a  motion  to  dismiss  the  appeal, 
and  filed  aflBdavits  in  support  thereof.  It  seems  that 
after  the  appeal  was  taken  the  appellant  paid  into 
court  the  full  amount  of  the  judgment  and  costs  and 
then  took  a  writ  of  possession,  under  which  the 
owner  was  ousted  from  his  property  and  the  appel- 
lant placed  in  possession.  It  is  now  urged  as  a 
ground  for  the  dismissal  of  the  appeal  that  the  appel- 
lant, by  its  subsequent  procedure,  has  abandoned  the 
appeal.  This  position  is  untenable.  Section  839,  Ky. 
St.  1903,  clearly  recognizes  the  right  of  the  railroad 
company,  condemning  land,  to  appeal  from  an  ad- 
verse verdict,  and  yet,  pending  the  appeal,  take  pos- 
session of  the  property,  provided  it  pays  into  court 
for  the  benefit  of  the  owner  the  amount  of  the  ver- 
dict and  costs.  So  much  of  the  statute  as  applies  to 
the  question  in  hand  is  as  follows:  '* Either  party 
may  appeal  to  the  circuit  court  by  executing  bond 
as  required  in  other  cases,  within  thirty  days,  and  the 
appeal  shall  be  tried  de  novo,  upon  the  confirmation 
of  the  report  of  the  commissioners  by  the  county 
court,  or  the  assessment  of  damages  by  said  court, 
as  herein  provided,  and  the  payment  to  the  owners 
of  the  amount  due,  as  shown  by  the  report  of  the 
commissioners  when  confirmed,  or  as  shown  by  the 
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judgment  of  the  county  court  when  the  damages  are 
assessed  by  said  court,  and  all  cost  adjudged  to  the 
QWftei:,,  th«  railroad  oompwy  shall  be  entitled  to  take 
possession  ^i  saiij  IwA  and  iwtwial,  and  to  use  and 
control  the  same  for  the  purpose  for  which  it  was 
condemned  as  fully  as  if  the  title  had  been  conveyed 
to  it.  But  when  an  appeal  sb^ll  be  t^ken  fron\  the 
judgment  of  the  county  court  by  the  company,  it  shall 
not  be  entitled,  tQ  take  posaeaaion  of  the  land  or 
material  condemned  until  it  shall  have  paid  into 
court  the  damages  assessed  and  all  costs^"  At;  8»id 
before,  the  foregoing  statute  clearly  recognizes  the 
right  of  the  railroad  company,  after  a  verdict  in  a 
condemnation  proceeding,  to  pay  the  amount  of  the 
verdict  into  court,  take  possession  of  the  land,  and 
also  to  appeal.  This  right  attends  the  whole  proced- 
ure, and  extends  to  the  appeal  from  the  circuit  court 
to  the  Court  of  Appeals,  as  well  as  the  appeal  from 
the  county  court  to  the  circuit  court.  The  value  of 
the  statute  would  be  very  nearly  destroyed  if  the 
railroad  corjwration  could  not  take  possession  of  the 
property,  pending  the  appeal,  by  paying  into  court, 
or  to  the  owner,  the  sum  assessed  as  the  value  of  the 
property.  This  construction  is  supported  by  Chicago, 
St,  Louis  &  New  Orleans  Railroad  Co.  v.  Sullivan, 
24  Ky.  Law  R«p.  46,  80  S.  W.  791,  and  Shirley  v. 
Southern  Railway  in  Kentucky,  26  Ky.  Law  Rep.  360, 
81  S.  W,  268. 

The  motion  to  disnaiss  the  appeal  ia  overruled,  and 
the  judgment  reversed  for  proceedings  consi&tent 
herewith. 

NuNN,  J.,  dissents. 
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CASE  20.— AGREED  CASE  BETWEEN  TOM  BUTLER  AND 
THE  FISCAL  COURT  OF  JEFFERSON  COUNTY 
AND  OTHERS  AS  TO  THE  PAYMENT  OF  THE 
EXPENSES  OF  A  LOCAL  OPTION  ELECTION— 
June  14. 

Butler  V.  Fiscal  Court,  Jefferson  County 

Appeal  from  Jefferson  Circuit  Court. 

O.  P.  Bkanch,  1  Div.  Emmet  -Field,  Juc^re. 
From  the  judgment  Butler  appeals. — Reversed. 

1.  Intoxicating   Liquors  —  Local    Option    Election  —  Costs.  —  Ky. 

Stats.,  1903,  Sec.  1540,  provides  that  the  cost  of  aU  elections 
held  In  any  county  shall  be  paid  by  the  county  treasurer,  ex- 
cept! a&  otherwise  provided  by  law.  Sec.  9555,  regulating  local 
option  elections,  provides  that  on  an  order  by  the  county 
clerk  for  an  election  It  shall  be  the  duty  of  the  sheriff  to 
have  the  order  published  in  a  newspaper,  and  to  advertise 
the  same  .by  printed  or  written  handbills,  and  that,  If  the  pro- 
prietor of  the  newspaper  refuses  to  publish  the  notice,  the 
bills  shall  be  sufficient  Sec.  2559  provides  that  the  court 
shall  not  make  the  order  until  the  persons  signing  the  petition 
have  deposited  with  the  county  judge  an  amount  sufficient 
to  pay  for  printing  or  posting  advertisements  as  provided  for, 
and  the  fees  of  the  clerk  making  entries  In  the  order  book. 
Held,  that  the  petitioners  should  be  required  to  deposit  a  sum 
sufficient  to  pay,  not  only  for  the  printing  of  the  bills,  but  for 
the  publication. 

2.  Same. — Where  the  publisher  of  a  newspaper  publishes  a  no- 
tice, though  the  county  judge  has  not  required  a  deposit  suf- 
ficient to  cover  the  publication  and  other  expenses,  the  cost 
of  publication  cannot  be  recovered  from  the  county  or  the 
petKloners. 

KOHN,  BAmD.  SLOSS  ft  KOHN  ai¥l  R.  L.  GREENE  for  ap- 
pellant 

The  appeUant  and  his  associates,  who  were  petltioaem  for  a 
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local  option  election,  deposited  money  therefor,  but  the  sum  de- 
posited did  not  include  the  expense  of  publishing  the  order  in  a 
newspaper.    The  6ole  question  is  as  to  the  liability  of  the  peti- 
tioners therefor. 
We  contend  they  are  iK>t  liable 

1.  Because  the  countty  court,  not  having  required  a  deposit  to 
cover  these  expenses,  the  defendants  are  not  liable.  I 

2.  The  statute  will  not  bear  a  construction  which  requires  the 
peftitioners  for  an  election  to  pay  any  part  of  publishing  the  order. 

3.  The  Constitution  requires  the  election  to  be  held  as  a  gov- 
ernmental function,  at  the  cost  of  the  public. 

AUTHORITIES  CITED. 

Ky.  Stats.,  sec.  2554,  2555,  2559,  1540,  1596,  1437:  Const, 
Bees.  1,  147;  Cyc,  vol.  19,  p.  23;  U.  S.  v.  Goldenburg,  168  U.  8.. 
95;  Sutherland  Stat.,  Construction,  2d  ed.,  sees.  366,  493;  Bosley 
r.  Mattingley,  14  B.  M.,  73;  Robertson  v.  Robertson,  100  Ky.,  700; 
Brace  v.  Shaw,  16  *B.  M.,  81;  Sneed  v.  Commonwealth,  6  Dana, 
336;  City  of  Oweneboro  v.  Hickman,  90  Ky.,  629. 

R.  W.  BINGHAM  and  R.  L.  PAGE  for  appellees. 

We  contend: 

1.  The  petitioners  asked  for  the  election;  tbey  got  what  they 
asked  for,  and  their  failure  to  deposit  a  sufficient  sum  to  pay  the 
costs  of  the  election  will  not  release  them  from  liability. 

2.  The  holding  of  a  local  option  election  is  not  for  the  benefit 
of  the  public,  but  is  for  the  benefit  of  a  few  who  want  to  sup- 
press the  sale  of  liquors  in  the  locality. 

3.  The  Constitution  does  not  provide  that  the  calling  for  an 
election  shall  be  free  and  equal,  but  that  the  holding  of  an  elec- 
tion shall  be  free  and  equal. 

CITATIONS. 

Ky.  Stats.,  sec.  2555;  Const.,  sec.  61;  Bosley  v.  Mattingley,  14 
B.  M.,  73;  Throckmorton  v.  Commonwealth,  18  Ky.  Law  Rep.,  130. 

Opinion  of  the  Court  by  Judge  Hobson — Revers- 
ing. 

The  following  agreed  case  was  filed  in  the  Jeffer- 
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son  circuit  cowt;  ''The  plaintiffe,  fiscal  court  of 
J^eypo^  cou»ly,  and  the^  defe^dw.t»  Tom  3utlQr% 

herewith  submit  this  agreed  case  for  th^  de^aiQA  of 
the  court  without  action,  and  state  the  question  and 
the  facts  upoft  T^hich  it  dep^n^s^  and  present  herewith 
«  8ulmi4i|ii(ni  th.erw)f.  They  state  tbat  heretofore, 
to-wit,  in  the  month  of  Septenohep,  190Sy  a  local  optioii 
election  to  take  the  sense  of  the  legal  voters  of  West 
Louisville  precinct  in  Jeflferson  county,  as  to  whether 
or  not  spirituous,  vidqus,  qx  xmM  liquors  should  be 
sQld  therein,  was  duly  and  regularly  called  and  held 
u^der  und  pijj-suwt  to  the  provisions  of  section  255^ 
et  aaq.,  Ky.  St,  1903.  They  stat^  that,  wd^r  aA^ 
pursuant  to  section  2555  of  the  Kentucky  Statutes, 
the  sheriff  of  Jefferson  county  published  the  order 
of  the  county  court  ordering  said  election  in  a  daily 
paper  published  in  JeffeTscm  county,  to^wit,  tt® 
Louisville  Times,  for  two  weeks  before  the  holding  of 
the  9aid  election,  ^nd  also  advertised  tbe  same  by 
printed  handbills  posted  ^t  five  co^apiQ^o^a  places  in 
said  precinct  for  the  same  length  of  tinte.  They  stuto 
that  the  cost  of  publishing  the  said  order  in  tbe  said 
daily  paper  as  aforesaidx  for  the  said  precinct  and 
other  precinct  eleotioniS  similarly  held,  ai^aounted  to 
more  than  $200.  They  state  that  the  defendant  bereiB 
represents  himself  and  those  similarly  situated  in  the 
said  precinct  herein  named  wd  in  other  precincts  at 
which  similar  elections  were  held  at  the  same  time, 
and  that  the  defendant  and  those  co-operating  and 
acting  with  hfan  in  calling  said  election  deposited  with 
the  cQivnty  judge  in  mo^ey  an  amount  suflScient  to  pay 
for  printing  and  posting  the  advertisements  afore- 
said and  the  fees  of  the  clerk  making  the  entries  in 
th«i  order  book,  pursuant  to  section  2559,  Ky,  St.  1903, 
but  that  the  defendant  did  not  deposit  a  sufficient 
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fttn&utit  to  pay  th©  it^httl^geiii  of  the  feaid  Louisville 
'^im^  (of  publifihing  iA  the  isttid  daily  jy&p^l^  th^  ordet 
l^foresaid,  and  the  coiitfovfersy  hei^in  between  th6 
l)l&ilQtiff8  and  the  defendant  is  whether  of  not  the  cofit 
of  publishing  the  daid  ordef  in  the  daily  papef  undet 
Section  2555  must  be  paid  by  the  person  signing  the 
t^etition  for  the  falling  of  the  election.  The  plaintiffB 
contend  that  the  said  eost  df  publishing  the  said  order 
in  the  newspaper  must  be  pAid  by  tiie  persons  whd 
toiled  the  petition  e&lling  for  the  election.  ThA 
defendant,  and  those  associated  "with  him  who  signed 
the  petition  calling  the  election,  e6ntebd  that  ihey  Ate 
ilot  required  under  section  2550  of  the  Kentucky 
BtAtutes  of  1903,  of  under  any  other  provision  of  the 
law,  to  bear  the  burden  of  the  said  costs.  They  state 
that  the  said  L<:>uisville  Times  has  charged  the  cost 
K>t  iiaid  publishing  against  the  county  of  Jefferson, 
lind  has  presented  Its  bill  therefor,  but  that  the  plain- 
tiffs have  refused  to  pay  the  satne  because  advised 
that  the  said  costs  should  be  paid  by  thode  who  signed 
the  petition  calling  the  election  and  because,  in  no 
feVent,  the  satae  should  be  charged  against  the 
plaintiffs.  Wherefore  the  parties^  plaintiffs  and 
defendants,  submit  this  controversy  as  a  test  to  have 
determined  the  question  herein  submitted,  and  pray 
the  judgittent  of  the  court  thereon/'  The  court 
entered  the  following  Judgment,  from  which  the 
appeal  before  us  is  prosecuted:  **This  action  having 
been  heard  and  feiibmitted  upon  the  agreed  ca?e  filed, 
and  the  court,  being  feufflciently  advisedj  delivered  a 
written  opinion  6n  the  wrapper  of  the  ease,  which  Is 
made  a  part  of  the  record  herein,  and  in  accordance 
therewith  it  is  considered  and  adjudged  that  the  cost 
of  publishing  in  the  Lonisville  Times,  a  newspaper, 
the  order  of  the  Jefferson  county  court  ih  the  agreed 
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case  referred  to  ordering  an  election  to  be  held  in 
the  precinct  of  West  Louisville  to  take  the  sense  of 
the  people  therein,  as  to  whether  or  not  spirituous, 
vinous,  or  malt  liquors  shall  be  sold  therein,  is  a  joint 
and  several  debt  and  obligation  of  the  defendant  Tom 
Butler  and  his  associates  who  signed  the  petition 
calling  said  election,  and  must  be  paid  by  them,  and 
that  the  said  cost  is  not  a  debt  or  obligation  of,  or 
chargeable  to,  the  fiscal  court  of  Jefferson  county; 
and  it  is  further  considered  and  adjudged  that  the 
defendant  Tom  Butler  pay  the  costs  of  this  action, 
for  which  the  plaintiffs  may  have  execution,  to  all 
of  which  the  defendant  Tom  Butler  excepts,  and  from 
this  judgment  he  prays,  and  is  granted,  an  appeal  to 
the  Court  of  Appeals." 

Section  1540,  Ky.  St.  1903,  provides:  **The  cost 
of  all  elections  held  in  any  county  shall  be  allowed  by 
the  fiscal  court  of  such  county,  and  paid  by  the  county 
treasurer,  except  as  otherwise  provided  by  law." 
The  statute  regulating  local  option  elections  contains, 
among  others,  the  following  provisions  : 

**  Section  2555.  It  shall  be  the  duty  of  the  county 
clerk  to  give  to  the  sheriff  of  the  county,  or  such 
oflScer  as  may  be  appointed  to  hold  said  election,  a 
certified  copy  of  the  order  of  the  county  court  as  it 
appears  on  the  order-book,  within  five  days  after  said 
order  is  made ;  and  it  shall  be  the  duty  of  said  sheriff 
or  other  ofiicer,  to  have  said  order  published  in  some 
weekly  or  daily  paper  published  in  the  county  for  at 
least  two  weeks  before  the  election,  and  also  to  adver- 
tise the  same  by  printed  or  written  handbills  posted 
at  some  conspicuous  place  in  each  precinct  in  the 
county,  for  the  same  length  of  time,  when  the  election 
is  held  for  the  entire  county,  and  when  the  election 
is  ordered  to  be  held  only  in  a  city,  district,  or  pre- 
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cinct  of  any  county,  then  at  five  conspicuous  places 
therein  for  the  same  length  of  time ;  and,  in  any  case, 
if  there  is  no  weekly  or  daily  newspaper  published  in 
the  county,  or  the  proprietor  of  such  newspaper 
refuses  to  publish  such  notice,  the  printed  or  written 
handbills,  posted  as  before  provided,  shall  be  suflB- 
cient  notice.  The  sheriff,  or  other  oflBcer,  shall  have 
the  advertisement  and  notices  herein  provided  for 
posted  as  herein  required  within  seven  days  after  he 
receives  the  order  of  the  county  court.  All  elections 
provided  for  in  this  act  shall  be  held  by  such  oflBcers 
as  would  be  qualified  to  hold  elections  for  county 
oflBcers,  and  they  shall  be  selected  in  the  same  way, 
and  all  elections  provided  for  herein  shall  be  held  in 
accordance  with  the  provisions  of  the  general  elec- 
tion laws  of  the  State,  except  that  they  shall  not  be 
held  on  the  same  day  with  any  regular  political  elec- 
tion, nor  within  thirty  days  next  preceding  or  follow- 
ing any  such  regular  political  election." 

*' Section  2559.  The  county  court  shall  not  make  the 
order  for  said  election  until  the  persons  signing  the 
petition  have  deposited  with  the  county  iudge,  in 
money,  an  amount  sufficient  to  pay  for  printing  or 
posting  advertisements  as  provided  for,  and  the  fees 
of  the  clerk  making  entries  in  the  order-book." 

It  will  be  observed  that,  by  section  2555,  it  is  the 
duty  of  the  officer  to  have  the  order  of  the  county 
court  published  in  some  weekly  or  daily  paper  for  at 
least  two  weeks  before  the  election,  and  also  to  adver- 
tise the  same  by  printed  or  written  handbills  posted 
at  five  conspicuous  places  in  the  precinct  for  the 
same  length  of  time.  It  will  also  be  observed  that 
by  section  2559. the  county  court  shall  not  make  the 
order  for  the  election  until  the  persons  signing  the 
petition  have  deposited  with  the  county  judge  in 
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mxm^j  an  amount  suffici^t  to  pay  for  printing  and 
posting  adveftisements  as  provided  for  and  the  fees 
of  the  clerk  for  making  the  entries  in  the  order-book. 
It  is  insisted  for  appellant  that  the  deposit  required 
by  section  2559  does  not  include  the  cost  of  the  pub- 
lication in  the  newspaper,  as  provided  by  section  2555, 
for  the  reason  that  in  section  2559  the  only  words 
used  are>  **  Printing  or  posting  advertisements  as  pro- 
vided for,"  and  that  nothing  is  there  said  about  a 
publication  in  a  newspaper.  This  seems  to  us  a  nar* 
row  construction  of  the  statute.  The  words  *'as  pro- 
vided for"  evidently  refer  to  the  provisions  of  see* 
tion  2555.  The  publishing  of  the  notice  in  the  news- 
paper is  a  printing  of  the  advertisements  **as  pro- 
vided for."  The  evident  purpose  of  section  2559  is 
that  the  petitioners  shall  deposit  with  the  county 
judge  a  sum  suflBcient  to  pay  the  cost  of  calling  the 
election,  including  the  giving  of  notice  of  the  election* 
When  this  has  been  done^  then  section  1540  applies^ 
and  the  cost  of  holding  the  election  must  be  allowed 
by  the  fiscal  court  of  thd  county  and  paid  by  the 
county  treasurer. 

It  is  also  insisted  for  appellant  that  the  holding  of 
the  election  is  in  behalf  of  the  public,  and  that  the 
expense  must  be  borne  by  the  public  under  section  61 
of  the  Constitution,  which  requires  the  General  As- 
sembly to  provide  by  law  a  means  whereby  the  sense 
of  the  people  of  any  county,  city,  town,  district,  or  pre- 
cinct  may  be  taken  as  to  whether  spirituous,  vinous, 
or  malt  liquors  shall  be  sold  therein*  But  this  section 
of  the  Constitution  leaves  to  the  Legislature  a  largd 
measure  of  discretion*  To  illustrate:  The  Legisla- 
ture may  say  what  per  cent,  of  the  voters  must  sign 
the  petition  necessary  to  be  presented  in  the  county 
court*    It  may  provide  how  often  electiontl  may  be 
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^eld^  and,  to  guard  against  a  minority  o^  th^  voters 
^Utng  for  an  telection  for  frivoloUB  or  improper  roa- 
•ons,  it  may  properly  provide  that  tlie  petitioners 
ihali  pay  the  cost  of  th^  procwding  in  the  county 
court,  includtng  the  giving  of  the  notice  of  the 
election. 

Lastly,  it  is  insisted  for  appellant  that,  as  the  peti- 
tioners made  the  deposit  required  by  section  2559, 
they  are  not  liable  for  anything  further,  and  that,  if 
the  deposit  is  exhausted,  the  county,  under  section 
1540j  must  pay  the  deficiency.  As  we  have  isaid,  tho 
county  must  pay  the  expense  of  holding  the  election, 
but  it  was  clearly  contemplated  by  section  2559  that 
the  county  is  not  to  pay  for  printing  or  posting  the 
advertisements  as  provided  for  in  section  2655  or  the 
fees  of  the  clerk  for  making  the  entries  in  the  order- 
book.  The  rule  Is  that  a  demand  cannot  be  created 
against  the  public  without  authority  of  law.  The  fiscal 
court  has  no  authority  to  allow  any  claim  against  the 
county  except  such  as  are  authorised  by  law;  and> 
as  the  statute  by  necessary  implication  does  not  make 
the  charge  for  advertising  the  election  a  claim  against 
the  county,  the  fiscal  court  properly  refused  lo  allow 
the  claim.  It  doefe  not  follow  that  the  petitioners  are 
liaHe  for  the  amount.  The  clear  meaning  of  section 
2559  is  that  the  county  judge  must  not  make  the  order 
calling  the  election  Until  the  necessary  deposit  is  made 
With  himi  It  follows  from  this  that  he  must  deter- 
mine when  the  necessary  deposit  has  been  made  and 
fix  the  amount  to  be  deposited.  When  the  petitioners 
have  made  the  deposit  as  required  by  the  county 
judge,  they  have  done  all  that  the  law  requires  of 
them.  If  they  are  not  willing  to  pay  as  large  an 
amount  as  he  fixes,  they  may  abandon  their  proceed- 
ing; but,  when  he  fixes  an  amount  and  they  deposit 
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with  him  that  sum,  there  is  nothing  in  the  statute 
imposing  upon  them  any  further  liability.  It  will  be 
observed  that  by  section  2555,  if  the  proprietor  of  the 
newspaper  refuses  to  publish  the  notice,  the  printed 
or  written  handbills  posted  as  provided  by  the  section 
shall  be  sufficient  notice.  If  the  deposit  required  by  the 
county  judge  is  not  sufficient  to  cover  the  publisher's 
price  for  publishing  the  notice  and  the  other  expenses, 
he  may  refuse  to  print  the  notice  in  his  paper.  It 
is  voluntary  with  him  whether  he  will  print  the  notice 
or  not;  but,  if  he  prints  it,  there  is  nothing  in  the 
statute  gving  him  a  right  to  look  for  anything  else 
for  his  printing  than  the  deposit  made  with  the  county 
judge.  It  is  not  uncommon  in  statutes  pf  this  kind 
for  the  Legislature  to  fix  the  cost  of  publisiiing  the 
notice.  That  is  intended  to  be  reached  here  by  the 
requiring  of  the  deposit  sufficient  to  cover  the  cost 
of  the  court  orders  and  the  printing  and  posting  of 
notices.  The  legal  fees  of  the  officers  may  be  easily 
ascertained,  and  the  meaning  of  the  statute  is  that  the 
other  cost  is  not  to  exceed  the  balance  of  the  deposit. 
In  other  words,  the  statute  instead  of  fixing  a  scale 
of  prices,  as  that  would  vary  in  different  communi- 
ties, leaves  the  county  judge  to  fix  this  cost,  and 
require  a  deposit  to  cover  it.  When  he  has  done  this, 
no  greater  amount  can  be  demanded  by  the  publisher, 
and  no  further  liability  rests  on  the  petitioners. 

Judgment   reversed,   and   cause   remanded   for   a 
judgment  as  above  indicated. 
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CASE  21.— ACTION  BY  HENRY  BERGER  AGAINST  THE 
STANDARD  OIL  CO.  FOR  DAMAGES  FOR  PER- 
SONAL  INJURIES.— June    18.— 

Berger  v.  Standard  Oil  Co 

Appeal  from  Jefferson  Circuit  Court. 

C.  P.  Branch  2  Div.,  Thos.  R.  Gordon,  Judge. 

Judgment    for    defendant,    plaintifl    appeals — ^Af- 
firmed. 

1.  Sales — Warranties — ^Rlght  of  Action. — ^A  warranty  is  a  matter 

of  contracf,  and  strangers  to  the  contract  have  no  right  of 
action  upon  it. 

2.  Negligence — Dangerous  Substances — Liability  of  Manufactur- 
er.— ^Where  a  manufacturer  or  seller  of  an  article  is  negligent 
in  its  composition  or  sale,  so  that  injury  results  not  to  the 
vendee,  but  to  a  stranger,  the  general  rule  is  that  the  seller 
is  not  liable  unless  either  the  article  Is  an  imminently  dan- 
gerous one,  or  the  seller  has  knowledge  of  its  defects,  and 
that  they  are  such  as  to  endanger  life  or  property  of  one 
who  has  no  notice  of  the  defects. 

3.  Same — ^Knowledge  by  Manufacturer  of  Defect — An  action 
against  a  manufacturer  of  an  article  which  is  so  defective  as 
to  endanger  life  or  property  of  one  who  has  no  rotlce  of  the 
defect  by  a  person  other  than  the  vendee,  is  founded  on  de- 
celt,  and  the  scienter  must  be  laid  as  to  the  deceit  to  sup- 
port it. 

4.  Same — Precautions  Against  Injury. — ^In  an  action  against  a 
manufacturer  of  defective  lubricating  oil  by  another  than  the 
vendee  thereof  for  Injuries  caused  by  its  explosion,  there 
could  be  no  recovery  If  the  injured  person  could,  by  the  ex- 
ervlse  of  ordinary  care,  have  learned  of  the  defective  quality 
of  the  oil  so  as  to  have  prevented  his  Injury  from  its  use. 

5.  New  Trial — Grounds — Newly  Discovered  Evidence. — That  a 
witness  who  would  testify  to  a  fact  germane  tc  the  Issues 
was  not  discovered  until  after  the  trial  is  not  ground  for  a 
new  trial,  when  It  appears  that  he,  or  others  U.  prove  the 
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same  fact,. might  with  ordinary  diligence  have  been  discovered 
before  the  tr'al. 
6.  Trial — ^Argument  ot  Ck>unsel — Matters  Immaterial  to  Issues. — 
In  an  action  against  the  manufacturer  of  defective  lubricat- 
ing oil  for  aa  injury  caused  therefrom,  it  was  not  error  for 
the  court  to  exclude  remarks  of  counsel  in  his  argument  as 
to  what  he  hid  thought  and  done  in  regard  to  1  aving  the  M 
analyzed. 

BIATT  O'DOHEftTt  anA  M.  it.  tON*rz  foY  appellant 

1.  In  this  acAioa  the  appellant  was  entitled  to  recover  the  dam- 
ages, resulting  to  him  from  the  breach  of  the  warranty,  without 
regard  to  whether  the  appellee  or  agents  knew  or  could  have 
known  by  the  exefcise  of  ordinary  dare  that  tbe  oU  was  unsafe 
when  used  as  a  lubricant.  One  who  makes  a  warranty  must  at  his 
peril  know  that  it  is  true.  The  party  to  whom  a  warrant  is  made 
cannot  be  charged  wHh  negligence  for  having  accepted  or  acted 
upon  it,  unless  the  defect  and  resulting  danger  be  so  obvious  that 
no  man  of  ordinary  prudence  would  have  accepted  or  acted 
upon  it,  and  even  against  this  qualification  of  the  tule  the  very 
highest  authorit>'  may  be  cHed. 

2.  The  newly  discovered  evidence,  presented  in  the  affidavit 
of  Mr.  Cook,  entitled  appellant  to  a  new  trial  of  his  case. 

3.  The  court  erred  in  the  manifest  prejudice  of  the  plaintiff's 
substantial  rights  by  denying  to  his  counsel  In  the  closing  argu- 
men  of  the  caso  to  the  jury  the  right  to  comment  upon  important 
and  significant  facts  which  had  been  established  by  the  proof  in 
the  case. 

4.  The  cour.*s  ruling  in  sustabing  the  objection  of  defendant's 
counsel  to  the  statement  and  argument  ot  plaintiffs  counsel  in 
the  presence  uf  the  jury,  and  in  adm(Hiishing  the  jury  not  to 
consider  the  same,  had  the  further  highly  prejudicial  tendency  to 
Impress  the  jury  that  plaintiff's  counsel  were  endeavoring  in  Lis 
behalf  to  gain  advantage  before  the  jury  by  improper  means,  all 
to  the  serious  prejudice  of  plaintiff's  case. 

AlrTHORtTlEg  CITED. 

McClintock  V.  Emick,  Stoner  &  Co.,  87  JC^..  163-184;  Water- 
berry  V.  Russell,  8  Baxter  (Tenn.),  159;  tJ'isher  v.  Crescent  Insur- 
ance Co.,  33  Fed.  Rep.,  544;  A.  &  fi.  Enc.  of  La#.,  vol.  28,  p.  78*; 
Cooper  V.  Oscar  tVaniels  Co.,  29  Ky.  Law  Rep.,  1174;  Standard  Oil 
Co.  V.  Wakefield's  admr.,  102  Va.,  824;  6tt  L.  R.  A,  7d6-79ft-797; 
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ney.  13  Ky.  Xaw  |le|>.,  ?29;  ?2  Ky.,  367. 

HUMF»RBV    ft     HUMPHRBY,     KOHN,     BAIRD,     B^OSS     A 
ICOHN  for  w>peUee. 
We  conclude  as  fpUow^: 

1.  That  the  appellant  l\ad  no  cause  of  action  arising  out  of 
contract. 

2.  That  there  was  no  warranty. 

3.  That  a  Q^use  ot  action  for  dece}^  was  not  set  forth  iu  tho 
petition  nor  established  by  the  proof. 

4.  That  without  allegation  and  proof  that  the  appellee  sold, 
as  safe,  an  oil  which  it  knew  to  be  dangerous,  the  appellee  can 
not  recover. 

6.  That  the  case  was  submitted  to  th^  Jury  on  instructions 
which  were  more  favorable  to  the  appellant  than  the  pleadings 
or  proof  authorized. 

6.  That  there  was  no  error  committed  at  the  trial  to  the 
prejudice  of  any  substantial  right  of  the  appellant,  and  that  the 
verdict  of  the  jury  and  the  Judgment  of  the-  court,  delivered  after 
mature  deliberation  and  a  full  and  fair  hearing,  should  not  be  dis- 
turbed. 

Opinion  of  the  Court  by  Chief  Justice  O'Reab — ^ 
Affirming. 

Appellee  sold  to  appellant's  employer  a  quantity 
of  lubricating  oil  to  be  used  on  a,  stationary  steam 
engine-  Appellant  was  the  engineer  who  operated  the 
engine.  A  lubricator,  which  bad  a  glass  tube  attach- 
ment, was  in  use  upon  the  engine.  The  oil  was  trans- 
mitted through  it  by  means  of  steam  pressure  to 
the  inside  of  the  cylinders  of  the  engine.  The  glass 
tube  exploded  while  in  such  use,  and  while  appellant 
was  using  in  it  some  of  the  oil  which  his  employer  had 
purchased  of  appellee.  In  the  explosion  a  piece  of 
th.e  flying  glass  struck  appellant  in  the  eye,  and 
destroyed  its  sighti  H^  brought  this  suit  against 
appellee  to  reoover  damages  because  of  his  injury. 
H>  charged  in  his  petition  that  appellee  was  guilty 
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,    ^     -r   z^  representing  and  warranting 

--^  \  the  owner  of  the  plant  where 

:>    1  ::f4^    that  the  oil  was  fit  and  suit- 

-     -  .    i.^rieant  on  the  engine,  whereas  it 

.    :ii:^rons,  and  by  reason  of  its  dan- 

ii-'uraoie  quality  it  caused  the  explosion 

..   ."peilant.     The  petition  also  alleged 

-    -  dew,  or,  by  the  use  of  ordinary  care, 

:z«  wn  of  the  dangerous  and  unsuitable 

-    .1.  but  that  appellant  did  not  know,  and 

^  'r*  known  of  it  with  ordinary  care  on  his 

*  -   r-al  court  submitted  the  question  of  appel- 

^    ^  _  _►  lite  in  the  matter  to  the  jury  in  an  instruc- 

1  -vill  be  particularly  noticed  further  along. 

:t  ?'Ae  was  sharply  conflicting  as  to  the  suit- 

•  -^   '  :*  the  oil  as  a  lubricant  for  such  purposes 

I  :t  was  put,  and  as  to  whether  it  probably 

^.:   :  0  explosion.     The  jury's  verdict  was  for 

►^'    it  '  -dant. 

V'  e  ?rst  error  assigned  on  this  appeal  is  in  the 

•  s  refusal  to  submit  to  the  jury  the  question  of 

,     V    a*!t*s  right  to  recover  upon  the  warranty.     A 

\  ,,  ':i -ty   is  always  a  matter  of  contract.     For  its 

>4v^*v.  via  mages  may  be  recovered  by  any  party  to 

tb**  .ontraet   injured  thereby,  including  any  person 

l^^ir    s^  iv>se    iHMiefit    the    contract    was    made.      But 

UHiM  ^.M  s  to  tlie  contract  have  no  right  of  action  upon 

{|     HI  ere  is  hieking  privity,  mutuality,  consideration, 

|IkI  **\ery  other  element  essential  to  constitute  the 

i^HihtU'tual   relation  between  the  claimant  and  the  per- 

I^Hi  MWil     2  Benjamin  on  Sales,  section  1004;  King 

r  iNrrktuore,  77  S.  W.  689,  117  Ky.  172,  25  Ky.  Law 

Her   I"!*'- 5  Simons  v.  Gregory,  etc.,  85  S.  W.  751,  27 

lv>    I.HNV  liep  509;  Bank  v.  Ward,  100  U.  S.  195,  25 
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When  a  manufacturer  or  a  furnisher  of  an  article 
is  negligent  in  its  composition,  construction,  or  sale, 
so  that  injury  results  not  to  the  vendee,  but  to  a 
stranger,  the  general  rule  is  that  the  seller  is  not 
liable  unless  either  the  article  is  an  imminently  dan- 
gerous one,  or  the  seller  has  knowledge  of  its  defects, 
and  that  they  are  such  as  to  endanger  life  or  property 
without  notice  or  warning  of  the  defects.  Cooley  on 
Torts  (3d  Ed.)  1486-1489.  The  liability  in  this  case, 
if  one  existed  at  all,  was  under  the  second  exception 
just  stated.  It  is  founded  on  deceit,  and  is  a  tort.  The 
scienter  must  be  laid  as  to  the  deceit  to  support  it. 
Heindirk  v.  Louisville  Elevator  Co.  122  Ky.  675,  92 
S.  W.  608,  5  L.  R.  A.  (N.  S.)  1103,  29  Ky.  Law  Rep. 
193.  We  are  of  opinion  that  the  circuit  court  properly 
classified  the  action  by  the  instruction  given,  and  in 
resting. the  plaintiff's  right  to  recover  on  the  fact  of 
knowledge  of  the  defective  and  dangerous  quality  of 
the  oil,  or  notice  of  such  facts  as  that  it  ought  to  have 
known  of  them.  The  instruction  is  as  follows:  ^*If 
you  believe  from  the  evidence  that  the  oil  in  the  evi- 
dence referred  to  was  dangerous  and  unsuitable  for 
use  as  a  lubricant,  and  if  you  further  believe  from  the 
evidence  that  the  defendant,  by  its  agent,  represented 
to  plaintiff  that  said  oil  was  safe  and  suitable  for  use 
as  a  lubricant,  and  if  you  further  believe  from  the  evi- 
dence that  the  dangerous  quality  of  the  oil,  if  it  was 
dangerous,  was  known  to  defendant  or  to  its  agents, 
or  could  have  been  known  to  the  defendant  or  its 
agents  by  the  exercise  of  ordinary  care,  and  was  not 
known  to  the  plaintiff  (and  could  not  have  been  known 
to  him  by  the  exercise  of  ordinary  care),  and  if  you 
further  believe  from  the  evidence  that  the  plaintiff 
relied  upon  the  representations  as  to  the  character 
of  the  oil  so  made  to  him,  if  they  were  made,  and  in 
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relianoe  theifeon  uaed  thQ  oU  on  bi9  mginQ,  wd  if  70 
further  believe  from  the  evidmce  that  the  said  oil» 
because  of  its  dangerous  quality,  if  it  bad  wck,  Qf^used 
the  oil  gauge  to  explode,  and  tbat  plaintiff  w«9 
thereby  injured,  then  the  Jaw  i$  for  the  plaintiflf  and 
you  should  so  And.''  Appellant  oomplain^  of  thia 
instruction  upon  the  ground  that  it  prevents  a  recov^ 
ery  by  him  if  he  could  have  discovered  the  faulty  con- 
dition of  the  oil  by  the  exercise  of  ordinary  c^to 
before  the  injury.  He  relies  on  the  oases  of  Wilson 
V.  Chess  &  Wymond  Co.,  117  Ky.  567,  25  Ky,  Law 
Hep.  1655,  78  S.  W.  453,  and  Pflsterer  v.  J,  RPetep 
&  Co.,  117  Ky.  501,  25  Ky.  Law  Rep.  1605,  7^  W, 
450,  in  which  the  doctrine  of  the  Bogensehuta  Case» 
84  Ky.  330,  8  Ky.  Law  Rep.  376, 1  a  W,  578,  has  been 
materially  modified  in  this  particular.  But  the  prin-^ 
cipie  announced  in  the  Bogenschut:s  Case  has  not  been 
repudiated,  except  as  it  applies  to  master  and  servant^ 
As  the  master  is  under  a  duty  to  supply  the  servant 
with  reasonably  safe  appliances,  tools  and  place  of 
work,  the  latter  may  rely  on  the  assumption  that  the 
master  has  taken  care  to  acquaint  himself  with  thq 
conditions,  and,  in  the  absence  of  warning  or  of 
obvious  defects,  or  of  such  facts  as  naturally  and  rea* 
sonably  come  under  the  servant's  observation  in  the 
course  of  his  work,  to  notify  him  of  the  defects,  he 
need  not  look  out  for  them.  But  as  between  stranger9 
the  rule  is  different.  There  is  no  duty  fron^  one  to 
the  other.  At  least,  neither  has  any  reason  to  assume 
that  the  other  has  taken  precaution  for  the  former's 
safety.  While  one  ought  not  to  knowingly  put  on 
the  market  a  dangerously  defective  product,  the  user 
of  it  uses  it  at  bis  own  risk  if  he  know9  of  itf  defects; 
or,  if  he  by  the  exercise  of  ordinary  cfire  could  have 
learned  of  them  so  as  to  prevent  bla  injury  from  it3 
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he  OQgbt  to  have  dene  so.  A  man  ought  to  take^ 
some  care  to  protect  himself  from  injury.  It  should 
be  Bueh  care  as  ordinarily  prudent  pereons  similarly 
situated  uaualij  exercise  for  their  own  safety.  That 
does  not  mean  he  should  first  subject  such  an  article) 
as  a  lubricating  oil  to  a  chemical  analysis  ot  any 
other  unusual  test.  But  if  by  mere  observation^  or 
such  simple  precaution  as  a  man  of  average  caution 
only  would  have  used  under  similar  circumstances  to 
acquaint  himself  with  what  he  was  about  to  use,  if  it 
is  discoverable  that  the  thing  is  dangerously  defective, 
he  is  dj^med  to  have  done  so,  and  to  have  used  it  with 
fall  4^wledge.  He  cannot  shut  his  eyes,  and  then 
claim  that  he  was  hurt  by  somebody  else's  fault, 
when,  if  he  had  kept  his  eyes  open,  the  other  party '$ 
fault  would  have  been  harmless  to  him. 

There  is  a  further  distinction  as  to  the  duty  of  one 
who  furnishes  an  appliance  or  product  intrinsically 
dangerous  to  take  care  to  protect  the  public  from  its 
dangers.  Standard  Oil  Co.  v.  Tiemey,  92  Ky.  367, 
13  Ky.  Law  Rep.  626, 17  8.  W.  1025,  14  L.  B.  A.  667, 
36  Am.  St  Bep.  595.  But  lubricating  oil  is  not  of 
that  class  of  articles. 

A  new  trial  was  asked  because  of  newly  discovered 
evidence.  This  evidence  was  of  a  character  that  it 
was  necessarily  germane  to  the  only  issue  in  the  case, 
and  was  such  that  its  existence  must  have  occurred 
to  the  plaintiff  in  its  preparation.  That  the  witness 
who  would  testify  as  indicated  in  the  affidavits  was 
not  earlier  discovered  is  not  a  ground  for  a  new  trial, 
when  it  appears  that  he,  or  others  to  prove  the  same 
fact,  might  with  ordinary  diligence  have  be^n  discov- 
ered before  the  trial.  The  evidence  is  that  of  an 
mgineer  as  to  the  explosive  quality  of  certain  low- 
grade  oils.    It  is  exp^  testimony,  and  would  likely 
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have  been  furnished  by  any  skilled  mechanical  engi- 
neer if  applied  to,  and  if  the  science  admitted  of  it 
To  give  new  trials  on  the  discovery  of  snch  evidence 
would  encourage  almost  endless  protraction  of  such 
trials. 

A  final  objection  is  that  the  trial  court  erred  in 
ruling  on  the  argument  of  appellant's  counsel  to  the 
jury.  This  is  the  occurrence  as  shown  in  the  bill  of 
exceptions:  **In  his  closing  argument  for  plaintiff  to 
the  jury,  M?.  O'Doherty,  of  counsel,  conamented 
upon  the  fact  that  the  defendant,  the  Standard  Oil 
Company,  had  failed  to  have  the  oil  or  any  part  of 
the  oil,  or  oil  similar  to  that  sold  to  the  plaintiff,  and 
complained  of  in  his  petition,  analyzed  by  any  chem- 
ist^ and  had  further  failed  to  bring  before  the  jury 
any  one  who  had  ever  used  oil  similar  to  that  sold 
to  the  plaintiff's  employer,  and  complained  of  in  the 
petition,  and  proceeded  to  argue  that  the  failure  of 
the  defendant  company  to  have  the  oil  analyzed  by 
a  competent  chemist  could  not  have  been  the  result 
of  mere  oversight,  and  in  this  connection  stated  to  the 
jury  that  when  the  plaintiff,  Berger,  first  called  upon 
him,  M.  O'Doherty,  as  counsel,  and  complained  of 
the  oil,  the  very  first  thing  counsel  did  or  thought  of 
doing  was  to  have  a  chemist  analyze  the  oil."  The 
court's  ruling  excluded  the  remarks  as  to  what  appel- 
lant said  to  his  attorney,  and  as  to  what  his  attorney 
did.  We  think  the  ruling  correct.  While  it  was  rele- 
vant to  prove  that  appellee  did  not  have  the  oil  ana- 
lyzed, or  tested,  and  it  was  legitimate  argument  that 
its  failure  to  produce  witnesses  or  evidence  that  the 
oil  had  ever  been  used  for  the  purposes  for  which  it 
was  sold  to  appellant's  employer  was  a  circumstance 
to  show  that  it  was  not  fit  for  such  use,  still  what 
appellant  said  to  his  attorney,  and  what  his  attorney 
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thought  and  did,  were  wholly  immaterial  on  the  issuei 
being  tried  by  the  jury. 

There  appears  to  us  no  error  in  the  record,  and  the 
judgment  is  affirmed. 


CASE  22.— ACTIONS  BY  THE  CITY  OP  COVINGTON  AGAINST 
THE  COVINGTON  &  CINCINNATI  BRIDGE  CO.;  THE 
CITIZENS'  TELEPHONE,  AND  THE  UNION  UGHT. 
HEAT  AND  POWER  CO.,  TO  RECOVER  A  FRAN- 
CHISE TAX.— June  18. 

City  of  Covington  v.  Cov.  &  Cin.  Bridge  Co. 

Api)eal  from  Kenton  Circuit  Court 

W.  McD.  Shaw,  Circuit  Judge. 

Judgment  for  defendant  in  each  action  and  plain- 
tiff appeals — ^AflBrmed. 

Taxation — ^AsBessment— Pranchlaes — Corporation — S*:atutory  Pro- 
visions—Repeal.— Act  of  1898  (Ky.  Stats.,  1903,  Sec.2984a), 
conferring  on  the  city  assessor  of  cities  of  the  first  and  sec- 
ond classes  authority  to  assess  the  franchises  of  corporations, 
was  repealed  by  Acts  1906,  p.  83,  c.  22,  entitled,  "An  act  re- 
lating to  revenue  and  taxation,"  the  purpose  of  which,  as  in- 
dicated by  its  context  and  supported  by  its  title,  was  to  re- 
duce into  one  all  the  previous  acts  bearing  on  the  subject, 
and  providing  that  all  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed  except  certain  named  acts,  and 
that  all  franchises  except  those  exercised  in  cities  of  the 
first  class  are  to  be  valued  and  assessed  by  the  State  board 
of  valuation  and  assessment,  and  hence  the  assessor  of  a  city 
of  the  second  class  has  no  power  to  assesB  for  taxation  the 
franchise  of  corporations. 
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If.  J.  HAhaX)N  €X%y  ioU^itor  (or  appeUaat 

1.  We  oontend  that  the  Act  of  1898  as  embraced  In  Sec.  Id84a, 
Kf.  8tai«.,  has  net  been  repealed  by  the  Revenne  Act  of  1906, 
and  tbat  the  city  asaeseor  haa  the  power  to  4«0ea4  ih^  frai^akJ^^ 
of  the  appellee  corporations. 

AUTHORITIES  CITED. 

Beaaion  Acts  of  1906,  sec.  19,  p.  248. 

CONSTRUCTION  OP  THE  STATUTES 

Amer.  &  Eng.  Ency.  of  Law,  24  ed.,  vol.  26,  pp.  720,  721,  722, 
723,  726,  739,  740,  741. 

KENTUCKY  DECISIONS. 

City  Of  Covington  v.  Kenton  Coonty,  etc,  26  Ky.  tiC^w  Ew«, 
680,  681;  City  of  Covington  v.  District  of  Highlands,  24  Ky.  Law 
Rep.,  435,  436;  O'Mahoney  v.  BuUock,  etc.,  87  Ky-  Law  Rep.,  78L 

CONSTRUCTION  OF  REVENUE  STATUTES  BY  THE  SU- 
PREME COURT  OP  THE  UNITED  BTATEO. 

Moviua  V.  Arthur,  95  U.  S.,  420;  Victor  et  al.  v.  Arthur,  104 
U.  S.,  632;  United  States  v.  (>ear,  3  How.,  120;  Indexed  Digest 
U.  S.  Supreme  Court  Rep.,  vol.  2,  p.  1497;  Murphy,  asaessor,  t. 
City  of  Louisville.  24  Ky.  Law  Rep.,  1574,  1575,  1577, 

ACTS  OP  1906. 

Session  Acts  1966,  p.  248;  Amer.  &  Eng.  Ency.  of  Law,  vol.  26» 
pp.  720-726. 

ADDITIONAL  AUTHORITIES   CITED. 

Petition  should  be  dismissed  because  plaintiff  (below)  has  made 
no  tender  of  taxes  Justly  due: Eng.  A  Amer.  E2ncy.  of  Law,  vol.  27. 
pp.  723,  724;  Frazer,  etc.,  v.  Selbem,  etc.,  16  O.  State.,  625;  2d  voL 
Cooley,  pp.  1414,  1425;  Merrill  t.  Humphrey  24  Mich.,  170; 
Thompson  v.  City  of  Lexington,  20  Ky.  Law  Rep.,  459,  460;  BelFs 
Trustee  t.  City  of  Lexington,  etc.,  27  Ky.  Law  Rep.,  596,  596;  Ah 
buquerque  National  Bank  v.  Perea,  147  U.  B.,  89|  90;  Oooley  on 
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Taxation,  l»t  ed.,  p.  53S;  ad  ed„  pp.  763,  7W;  London  v.  Caty,  78 
K.  C  109-114;  Mayor  v.  Waring,  41  Ala.,  139.150;  High  on  In- 
junctions, 2d  ed.,  vol.  1,  sec.  497. 

The  doctrine  st&re  decisis  should  be  applied  herein:  Mnrpby  ▼. 
caty  of  lioniBvlUe,  24  Ky.  Law  Rep..  1676;  Ainer.  ft  Skig.  Ency.  of 
Law,  vol.  26,  pp.  160.  161,  167. 

ERNST,  CA.SSATT  A    McDOtJGALL  for  appellee. 
TH08.  H.  PAYNTER  of  counsel. 


SUMMARY. 

1.  The  city  assessor  was  without  power  to  make  the 
ment:  Murphy  v.  City  of  LoulsvUle,  114  Ky.,  762, 

2.  The  assessment  complained  of  was  made  upon  an  erroneous 
principle  and  included  the  value  of  securities  of  another  and  dis- 
tinct company  not  owned  by  appellee,  and  was  fraudulent  and 
excessive:  Henderson  Bridge  Co.  v.  Commonwealth,  99  Ky.,  621; 
Hager  v.  The  American  Surety  Co.,  29  Ky.  I-aw  Rep.,  782;  2d 
Cooley  on  Taxation,  1459;  C,  B.  &  Q.  R.  R.  v.  Cole  et  al.,  75  111., 
591. 

Opinion  of  the  Coxtrt  by  Chief  Justice  O^Bear — 
Affirming. 

iTiese  three  appeals  involve  the  same  common 
question,  which  is  the  power  of  the  assessors  of  cities 
of  the  second  class  in  this  State  to  assess  for  taxatioh 
the  taxable  franchises  of  corporations.  By  the  act  of 
1898  (section  2984a,  Ky.  St.  1903)  the  franchises  of 
corporations  were  assessable  for  taxation  by  the  city 
assessors  of  cities  of  the  first,  second,  and  third 
classes.  In  1906  the  Le^slatnre  revised  and  adopted 
a  comprehensive  system  of  taxation.  By  its  provi- 
sions alt  franchises,  except  those  exercised  in  cities 
of  the  first  class,  are  to  be  valued  and  assessed  by 
the  board  of  valuation  and  assessment,  comi)6sed  6f 
the  Auditor  of  the  State,  the  Treasurer,  and  Secre- 
tary of  State.    The  title  of  the  act  of  1906  is:  '*Ah 
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act  relating  to  Revenue  and  Taxation.'*  Acts  1906, 
p.  88,  chapter  22.  The  act  covers  every  phase  of  the 
subject,  in  all  its  details.  Its  purpose,  as  indicated 
by  its  context  and  supported  by  its  title,  was  to  reduce 
into  one,  all  the  previous  acts  bearing  on  the  subject. 
The  court  will  also  take  notice  that  this  revision  of 
the  revenue  laws  of  the  State  was  the  result  of  a  most 
thorough  investigation  by  a  special  committee  raised 
at  the  previous  session  of  the  Legislature,  and  in 
response  to  representations  coming  from  various  com- 
mercial and  municipal  bodies  and  individual  taxpay- 
ers. Of  previous  acts  many  features  had  been  de- 
clared inoperative  by  the  courts,  for  one  reason  or 
another,  and  the  purpose  of  the  legislation  on  certain 
features  of  the  subject  had  failed  because  of  certain  in- 
formalities pointed  out  in  the  decisions  of  the  courts, 
and  shown  in  the  experience  of  the  tax  gatherers.  As 
taxes  must,  by  requirement  of  the  Constitution,  be 
laid  pursuant  to  general  laws,  and  must  be  uniform 
and  equal,  the  mode  of  valuation  and  assessment  of 
taxable  property  should  conform  as  near  as  the  sub- 
jects will  permit  to  a  uniform  system  of  procedure  in 
finding  its  values.  Not  only  does  the  act  of  1906 
(Acts  1906,  p.  88,  c.  22)  purport  to  cover  all  the  sub- 
jects embraced  by  the  previous  acts  relating  to  reve- 
nue and  taxation,  but,  to  make  the  legislative  pur- 
pose clearer,  if  possible,  it  expressly  repeals  all  pre- 
vious conflicting  acts,  saving  two  exceptions.  It  reads 
on  this  point:  **A11  acts  and  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed,  except  the  act  of 
1904,  approved  March  24,  1904.''  (Relating  to  the 
taxation  of  rectified  spirits.)  And:  ** Nothing  herein 
shall  be  construed  to  repeal  or  amend  chapter  thirty- 
three  of  the  acts  of  1904,  approved  March  18,  1904, 
entitled  an  act  to  amend  the  revenue  laws  of  the  cities 
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of  the  first  class  so  as  to  carry  into  effect  the  amend- 
ment of  section  181  of  the  present  Constitution.'* 
Thus  we  find  the  Legislature  picking  out  the  specific 
statutes  on  the  subject  in  hand  that  were  then  in  force 
that  it  desired  to  preserve  from  the  operation  of  the 
revision.  The  act  of  1898  was  itself  an  exception  to 
the  general  scheme  of  assessment  for  State  taxation. 
It  may  be  regarded  as  a  legislative  experiment.  But 
upon  further  consideration  of  the  whole  subject  in 
1906,  in  which  the  entire  system  was  worked  over  and 
revised,  the  experiment  of  the  act  of  1898  was  aban- 
doned as  to  all  save  first-class  cities  in  favor  of  the 
one  uniform  system.  That  the  Legislature  saw  proper 
to  so  provide  is  clear,  although  its  purpose  is  made 
more  manifest,  we  think,  by  a  contemplation  of  what 
tile  result  under  the  previous  system  must  have  been. 
The  franchises  of  all  corporations  were  taxed  by  the 
State,  and,  save  in  cities  of  the  first,  second,  and  third 
classes,  were  assessed  by  a  central  board  of  executive 
officers  who  possessed  excellent  opportunities  and  pre- 
sumed qualifications  for  such  work.  Much  desired 
uniformity  and  certainty  as  to  values  were  thus 
attainable,  except  as  to  those  corporations  operating 
in  the  cities  named.  While  in  those  cities  presumably 
the  same  data  were  relied  on  by  the  local  assessors  in 
valuing  corporate  franchises,  it  was  easily  possible, 
and  altogether  likely,  that  varying  results  would  be 
attained,  as  different  men  of  different  judgments 
acted  upon  the  matter.  The  result  was  inharmonious, 
and  consequently  unsatisfactory.  The  one  assessment 
of  corporate  franchises  is  the  basis  for  its  taxation 
by  State,  county,  and  municipal  government.  The 
assessment  required  by  the  act  of  1906  is  made  to 
apply  for  all  those  purposes,  except  as  to  first  class 
cities.    As  to  that  class,  by  virtue  of  the  amendment 
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to  swtioa  181  of  the  Oonstitntion,  an  altogether  diff eiN 
eiit  mode  of  taxation  iis  contemplated.  The  value  of 
local  assessors  is  one  tried  in  long  experience  in  tiiis 
State,  and  is  in  harmony  with  the  spirit  of  local  self- 
govemm^it  prevailing  in  our  system.  But  obviously 
some  subjects  can  be  more  justly  and  practically 
bandied  by  a  central  board  of  broader  powers.  This 
is  conceded,  especially  as  to  the  assessment  of  rail- 
road properties*  And  the  legislative  and  executive 
departments  have  also  found  it  so  as  to  nearly  all 
the  corporations  having  taxable  franchises.  It  is  not 
for  the  judiciary  to  say  as  to  the  wisdom  of  such  pro- 
visions.   They  lie  altogether  in  the  other  departments* 

The  opinion  in  Murphy  v,  Oity  of  Louisville,  114 
Ky.  762,  24  Ky-  Law  Bop.  1574, 71  S,  W.  934,  is  relied 
on  by  appellant  as  sustaining  a  view  contrary  to  that 
reached  in  tiiis  opinion.  But  it  does  not  That  ease 
involved  the  construction,  of  the  general  revenue  law 
of  1902,  which,  because  of  the  limitation  contained  in 
its  title,  and  the  absence  of  a  purpose  to  interfere  with 
the  system  m  vogue  in  the  cities  named,  was  held  not 
to  embrace  the  act  of  1898  in  the  repealing  clause. 
The  difference  between  the  acts  of  1902  and  1906  is, 
in  our  opinion,  that  one  clearly  shows  a  purpose  to 
repeal  expressly  all  other  conflicting  acts  (save  the 
two  expressly  reserved  from  its  operation),  while  the 
former  did  not  show  such  purpose. 

The  judgment  of  the  circuit  court  in  each  of  these 
cases  was  in  conformity  to  the  views  expressed  in 
this  opinion,  and  is  therefore  affinned. 
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CASE  23.— PROCEEDING  BY  THE  CITIZENS'  BANK  AND  OTH- 
ERS TO  ESTABLISH  CLAIMS  AGAINST  THE  BANK 
OF  WADDY.  IN  THE  HANDS  OP  A  RECEIVEB.  AND 
OTHERS.— May  22. 

CitBens  Bank,  Etc*  v«  Bank  of  Waddy,  Etc. 

Appeal  from  Shelby  Circuit  Gourt 

R  F.  Peake,  Circuit  Judge. 

From  the  judgment  defendants  appeal— Reversed. 

1.  Banks  and  Banking — Borrowing  Money — ^Limitations — Notice. 
— One  lending  money  to  a  bank  limited  by  its  articles  of  in- 
corporation to  the  borrowing  of  money  not  in  excess  of  a 
specified  sum,  without  having  reason  to  know  that  the  limit 
has  been  exceeded  by  other  loans  made  to  it  when  added  to 
the  loan  made,  is  not  affected  by  the  limitation  la  the  articles. 

2.  Same — Ca8hier*-App«i«nt  Authority .^-4t  Is  wlithin  the  appar^ 

ent  scope  of  the  authority  of  a  cashier  of  a  bank  to  pledge 
it*  vote*  to  s^ure  n^oney  borrowed  by  him  for  the  bank  in 
the  regular  course  of  business. 
$.  Same.^— The  lender  of  money  to  a  bank  through  its  cashier 
aot<ed  in  good  faith  and  iu  the  course  of  business.  There  was 
nothing  in  the  transaction  to  put  him  on  notice  that  the  cashier 
exceeded  his  auttuoritjr  or  misapplied  the  funds  of  the  bank, 
or  that  the  bank  authorities  were  not  regularly  ooni^tituted 
and  doing  their  duty.  The  cashier  delivered  to  the  l^der  a 
■purlou*  resolution,  purporting  to  have  been  i»a8sed  by  tho 
bank's  board  of  directors,  authorizing  the  loan  and  the  pledg- 
ing of  the  bank'a  notes  as  collateral.  Held,  that  the  transac- 
tion was  bindtng  on  the  bank. 

4.  Sarae.-^The  fact  that  a  lender  of  money  to  a  bank,  through 
Sta  oasfaier,  hold  a  mikK»'tty  of  ttia  bank's  stock  as  collateral 
security  for  a  loan  to  the  casbJer,  did  not  apprise  the  lender 
that  there  w«(re  no  directors  or  that  the  stockholders  were 
taking  no  toterest  In  tho  maoagement  of  the  bank,  and  the 
bank  was  Itabie  far  tite  amount  of  i^e  loan. 

5.  Same.— A  bank  may  restrict  the  authority  of  its  cashier,  and. 
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when  this  is  done,  it  is  bound  to  those  having  notice,  acttuJ 
or  constructive,  of  the  restriction,  to  the  extent  of  the  cash- 
ier's actual  authority. 

6.  Same. — The  validity  of  transactions  resulting  in  the  making 
of  a  loan  to  a  bank  and  receiving  its  notes  as  collateral  se- 
curity must  be  Judged  by  what  the  lender  knew  when  it  lent 
the  money  in  the  first  instance,  and  not  by  what  it  learned 
afterward  and  before  it  took  a  renewal  note. 

7.  Bills  and  Notes — Bona  Fide  Holders. — A  debtor  of  a  bank  gave 

a  note  for  the  amount  of  the  debt.  The  cashier  pledged  the 
note  as  collateral  security  for  a  loan  to  the  bank.  When  the 
note  became  due,  the  debtor  gave  a  renewal  note,  and  the 
cashier  ixromised  to  return  the  original  note.  The  cashier 
did  not  return  it,  but  pledged  the  now  note  as  collateral  se- 
curity for  a  loan  to  the  bank  by  another  party.  Held,  that  the 
debtor  was  liable  to  both  lenders,  who  must  exhaust  other 
collaterals  before  they  could  call  on  the  debtor  for  more  than 
the  amount  of  the  original  note,  with  interest,  end  what  he 
paid  beyond  the  original  note  must  be  deemed  a  debt  against 
the  bank. 


DODD  &  DODD  for  appellants. 

POINTS   AND  AUTHORITIES. 

1.  The  appellee,  Weakley's,  petition,  as  amended,  expressly  ad- 
mits tlie  validity  of  the  debt  of  the  Bank  of  Waddy  to  the  Bank 
of  Commerce  for  borrowed  money  and  the  pledge  of  collaterals 
to  secure  it,  saying  therein: 

"That  the  Bank  of  Waddy  is  indebted  to  the  Bank  of  Com- 
merce in  the  sum  of  Three  Thousand  ($3,000.00)  Dollars,  and  that 
the  said  Bank  of  Waddy  has  pledged  sqme  of  its  notes  and  bills 
to  said  Bank  of  Commerce  to  secure  the  payment  of  said  loan." 

2.  The  evidence  very  clearly,  and  without  any  conflict,  shows 
the  regularity  and  validity  of  the  said  debt  and  pledge,  and  the 
receipt  and  use  of  t*ie  Bank  of  Waddy,  in  the  regular  course  of 
ks  business,  of  every  dollar  of  the  money  so  borrowed,  and  fur* 
tfier,  that  the  action  of  its  cashier  in  thus  borrowing  from  the 
Bank  of  Conmierce  was  ratified  and  approved  by  the  board  of  di- 
rectors of  the  Bank  of  Waddy. 

3.  The  judgment  of  the  lower  court,  to  the  effect,  that  the . 
Bank  of  Waddy   had   lawful  authority  to   borrow   this   $3,000.00 
from  the  Bank  of  Commerce,  but  '*bad  no  authority  from  the  board 


Digitized  by 


Google 


YoL  126.J  APBIL  TEEM,  1907.  171 

Citizens'  Bank,  etc.,  v.  Bank  of  Waddy,  etc. 

of  directors  to  pledge  any  property  of  the  Bank  of  Waddy  to  se- 
cure tlie  same,"  is  erroneous,  and  contrary  to  the  law  of  the  case. 
Martin  v.  Webb.,  110  U.  S.,  14;  Armstrong  v.  Chemical  National 
Bank,  83  Fed.  Rep.,  557;  27  C.  C.  A.,  601;  Davenport  v.  Stone,  104 
Mich.,  520;  Ditty  v.  Dominion  National  Bank,  75  Fed.  Rep.,  770; 
22  C.  C.  A.,  376;  Blanchard  v.  Commercial  Bank,  76  Fed.  Rep., 
253!  21  C.  C.  A.,  319;  Peoples  Bank  v.  National  Bank,  101  U.  S., 
181;  Bank  v.  Flanders,  161  Mass.,  335;  Thomas  v.  Bank,  40  Neb.,' 
601;  Auten  v.  U.  S.  National  Bank,  174  U.  S.,  143;  Aldrlch  v. 
Chemical  National  Bank,  176  U.  S.,  618;  Wyman  v.  Wallace,  201 
U.  S.,  243;  U.  S.  National  Bank  v.  First  National  Bank,  79  Fed. 
Rep.,  296;  24  C.  C.  A.,  597;  First  National  Bank  v.  American  Na- 
tional Bank,  173  Mo.,  162;  Deposit  Bank  v.  Fleming.  19  Ky.  Law 
Rep.,  1947;  German  National  Bank  v.  Orinstead,  21  Ky.  Law 
Rep.,  674;  Citizens  Savings  Bank  v.  Walden,  21  Ky.  Law  Rep., 
739;  Grant  County  Deposit  Bank  v.  Points,  22  Ky.  Law  Rep.,  105; 
Chemical  National  Bank  v.  Armstrong,  28  L.  R.  A.,  240;  as  well 
as  the  elementary  and  other  authorities  cited  in  tho  brief  of  our 
associate  counsel,  Messrs,  Willis  &  Todd. 

WILLIS  &  TODD  for  appellant 

In  asking  for  a  reversal  we  rely  upon  the  following  points: 

1.  The  cashier  of  a  bank  is  its  chief  executive  ofCicer  and  has 
the  inherent  power  to  borrow  money  in  the  regular  course  of 
the  bank's  business,  and  pledge  the  bank's  property  as  surety 
therefor. 

2.  (a)  A  banking  corporation  which  receives  and  uses  money 
borrowed  in  the  regular  course  of  business  for  its  benefit,  cannot 
repudiate  the  act  by  which  the  money  was  obtained  and  still  hold 
the  money. 

(b)  No  material  part  of  a  single  indivisible  and  entire  tran- 
saction can  be  rescinded,  and  at  the  same  time  another  part  up- 
held to  the  injury  or  prejudice  of  one  of  the  parties  thereito, 
where  there  is  no  charge  of  fraud  or  deception. 

3.  The  holder  of  negotiable  paper  deposited  as  collateral  se- 
curity Is  a  holder  for  value  to  the  extent  of  his  lien. 

POINTS  AND  AUTHORITIES. 

1.  Power  of  the  cashier:  2d  vol.,  Amer.  &  Eng.  Ency.,  Ist  ed., 
p.  118;  Cyc,  vol.  5,  pp.  570,  579;  Thompson's  Commentaries  on 
the  Law  of  Corporations,  vol.  4,  sees.  4740,  4748,  4760;  Morse  on 
Banks  and  Banking,  4th  ed.,  vol.  1,  sees.  152,  158,  160,  165;  Dav- 
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enport  v.  Stone,  104  lUch.»  S21;  Western  National  Bank  y.  Arm- 
strong, 162  U.  8.,  846;  Clieinloal  National  ^nk  of  Chieaco  t.  Citr 
of  Portage,  160  U.  S.,  65<;  Auten,  receirer,  v.  U.  6.  ffaUonal  Bank 
of  New  York,  174  U.  fi.,  148;  Aldrich  y.  Chemical  National  Bank. 
176  U.  S.,  618;  Grant  y.  DeposH  Bank  y.  Points,  22  Ky.  Law  Rep., 
105;  Citiaena  Savings  Bank  v.  Waldon,  etc.,  21  Ky.  Law  Rep., 
739;  Deposit  Bank  of  Carlisle  v.  Fleming,  19  Ky.  Lew  Rep.,  1947. 

2.  Estoppel:  German  National  Bank  v.  Grinstead,  etc.,  21  Ky. 
Law  Rep.,  674;  German  National  Bank  v.  Butc^rs'  Hide  ft  Tallow 
Co.,  97  Ky.,  34;  Springfield,  Maysville  ft  Harrodsburg  Tamplke 
Co.  V.  Harrodsburg,  11  Ky.  Law  R^p.,  309;  Thompaon'e  Commenta- 
ries on  ihe  Law  of  Corporations,  vol.  4,  sees.  5258,  5308;  Cyc, 
vol.  16,  p.  787;  Harrison  Land  ft  Mining  Co.  y.  N.  C.  ft  St  L.  Rr- 
Co.,  25  Ky.  Law  Rep.,  part  1,  p.  523. 

8.  Appellants  holders  of  notes  for  valne:  Sees.  26,  27,  67:  Thm 
Law  of  Negotiable  Inttruments.  (Charles  M.  Lindsay's  Annotated 
edition) ;  Woolfolk  v.  Bank  of  America,  10  Bush,  504. 

J.  C.  BECKHAM  ft  SON  and  BEARD  ft  MARSHALL  for 
appellee. 

l.,Appellant  banks  could  get  no  higher  or  better  title  to  the 
collateral  placed  with  them  than  that  held  by  the  Bank  of  Waddy, 
the  pledgor. 

t.  The  charter  of  the  Bank  of  Waddy  limited  the  amount  of  its 
indebtednesa, 

AUTHORITIES  CITED. 

Chemical  National  Bank  of  New  York  y.  Kobner,  S  Daly  N.  Y., 
680;  Western  National  Bank  y.  Armstrong,  152  U.  S.,  473;  Amer- 
ican National  Bank  v.  Warren  Deposit  Bank,  29  Ky.  Law  Rep., 
196;  First  National  Bank  v.  Kiefer  Milling  Co.,  95  Ky.,  97;  Ky. 
Stats.,  see.  579;  Walden  v.  Citizens  Bank,  19  Ky.  Law  Rep.,  1393; 
Poor  y.  Robinson,  13  Bush,  290;  Brannin  v.  Force,  12  B.  M.,  506; 
152  U.  S.,  347;  Morse  on  Banks  and  Banking,  sec.  165(b). 

OPINIOir  OF  THE  OOTTRT  BY  JuDGfi  HOBSOK — ^BeveM- 
IBg, 

111  the  jrear  1900  the  Bank  of  Waddy  was  incorpo- 
rated trader  the  Kentucky  Statutes;  the  capital  stock 
being  fixed  at  $15,000.  It  was  provided  by  the  articles 
of  incorporation  that  the  indebtedness  of  the  bank, 
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exoept  to  depositors,  should  not  exceed  one-half  the 
amount  of  the  capital  stock.  L.  W.  Ditto  wa8  elected 
preeident  and  T.  B.  Hajocock  cashier.  They  were  also 
two  of  the  directors  of  the  baxik.  The  latter  part  of 
the  year  1903  8on[ie  of  the  directors  became  dissatis- 
fied with  Hancock  as  cashier,  and  at  this  juncture 
Hancock  bought  the  stock  of  all  the  directors;  the 
stock  being  assigned  to  him  in  blank  constituting  a 
majority  of  the  stock  in  the  bank.  From  this  time  on 
there  was  no  board  of  directors.  Hancock  ran  the 
bank  as  cashier,  and  there  was  no  stockholders'  meet- 
ing and  no  action  was  taken  by  tine  minority  stock- 
holders. Hancock  took  the  stock  which  he  had  got- 
ten from  the  directors  and  hypothecated  it  with  the 
First  National  Bank  of  Louisville  for  a  loan  of  $4,000. 
He  made  some  payments  on  the  note  afterwards,  but 
there  was  a  balance  of  $3,000  of  this  debt  outstanding 
when  the  Bank  of  Waddy  made  an  assignment  in 
January,  1906.  The  First  National  Bank  still  held 
the  shares  of  stock  as  collateral  to  the  note.  On 
September  15,  1905,  while  Hancock  was  running  the 
Bank  of  Waddy  as  above  stated,  in  the  name  of  the 
Bank  of  Waddy  he  borrowed  $4,000  of  the  Fifth 
National  Bank  of  Cincinnati,  hypothecating  to  secure 
the  note  a  number  of  notes  executed  to  the  Bank  of 
Waddy  by  persons  who  had  borrowed  money  from  it 
This  note  to  the  Fifth  National  Bank  was  renewed  on 
January  16th,  just  before  the  assignment.  In  the 
same  way  in  July,  1905,  he  borrowed  $3,000  of  the 
Bank  of  Commerce  of  Louisville  giving  a  note  which 
was  secured  by  a  number  of  notes  as  collateral,  and 
it  was  renewed  from  time  to  time  until  about  the 
time  the  bank  failed.  In  November,  1905,  he  borrowed 
in  like  maimer  from  the  First  National  Bank  of  Louis- 
ville $3,000,  and  hypothecated  a  ntunber  of  notes 
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executed  to  the  Bank  of  Waddy.  All  of  these  three 
last  loans  were  made  in  the  name  of  the  Bank  of 
Waddy  by  Hancock  as  cashier,  and  the  money  was 
paid  over  to  the  Bank  of  Waddy  by  the  banks  lending 
the  money.  It  was  used  by  the  Bank  of  Waddy. 
When  the  bank  failed,  it  owed  its  depositors  about 
$23,000  and  the  assets,  outside  of  the  notes  which  had 
been  pledged  to  the  three  banks  above  referred  to, 
were  sufficient  to  pay  only  a  small  part  of  the  indebt- 
edness. In  the  suit  brought  to  settle  the  accounts  of 
the  assignee  the  circuit  court  held  that  the  three 
banks  above  referred  to  had  claims  against  the  Bank 
of  Waddy  for  the  amount  of  money  which  they  had 
paid  it,  but  it  denied  them  a  lien  upon  the  collateral 
which  they  held  and  required  them  to  turn  over  the 
collateral  notes  to  the  receiver.  From  this  judgment 
they  appeal. 

The  limit  of  indebtedness  for  borrowed  money 
which  the  Bank  of  Waddy  could  contract  was  $7,500, 
and  every  person  dealing  with  a  corporation  is 
charged  with  notice*  of  its  powers  under  its  articles 
of  incorporation.  But  a  creditor  whose  own  debt 
against  the  corporation  does  not*  exceed  the  limit, 
and  who  has  no  reason  to  know  that  the  limit  has  been 
exceeded,  is  not  affected  by  the  fact  that  there  are 
other  debts  of  which  he  has  no  notice  which,  when 
added  to  his  own,  make  an  aggregate  indebtedness 
greater  than  the  corporation  can  legally  incur.  Bell 
&  Coggesliall  Company  v.  Kentucky  Glass  Works, 
106  Ky.  7,  20  Ky.  Law  Rep.  1684,  21  Ky.  Law  Kep. 
133,  50  S.  W.  2,  1092,  51  S.  W.  180;  3  Cyc.  472. 
The  debt  of  each  bank  was  less  than  the  limit,  and 
none  of  them  knew,  or  had  reason  to  know,  of  the 
debts  of  the  others,  or  that  the  limit  of  indebtedness 
had  been  exceeded.    The  debts  of  the  banks  are  there- 
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fore  not  affected  by  this  provision  of  the  articles  of 
incorporation. 

The  proof  is  nnqnestioned  that  the  naoney  borrowed 
was  paid  to  the  Bank  of  Waddy,  and  was  used  by  the 
Bank  of  Waddy.  The  Bank  of  Waddy  is  therefore 
liable  for  the  money,  as  it  cannot  be  allowed  to  take 
the  money  and  use  it  without  accounting  for  it.  It 
is  insisted,  however,  that  the  cashier,  Hancock,  was 
without  power  to  borrow  money  or  hypothecate  the 
notes  of  the  Bank  of  Waddy  for  it,  and  that  the  lend- 
ing banks,  therefore,  acquired  no  lien  upon  the  col- 
lateral. Hancock,  to  deceive  the  banks,  furnished 
two  of  them  what  purported  to  be  authority  from  the 
board  of  directors  to  him  to  make  the  loans,  but  these 
papers  turn  out  to  be  forgeries.  There  was  in  fact 
no  board  of  directors  and  no  entries  were  ever  made 
on  the  directors'  books  after  January,  1904,  when 
Hancock  bought  the  stock  of  the  directors,  and  there 
was  never  an  election  of  directors  after  this.  The  two 
banks  required  Hancock  to  furnish  them  these  papers 
out  of  abundance  of  caution,  and,  as  they  were  void, 
the  question  remains  whether  Hancock  as  cashier  had 
apparent  authority  to  do  the  acts  referred  to,  for,  if 
he  acted  within  his  apparent  authority,  the  Bank  of 
Waddy  is  bound  by  his  action,  although  he  did  not 
have  the  express  authority  which  he  professed  to 
have.  The  case  is  an  unusual  one,  in  this :  that  there 
were  no  directors  of  the  bank  and  no  president.  The 
only  oflScer  it  really  had  was  the  cashier.  The  stock- 
holders allowed  the  bank  to  be  run  by  Hancock  as 
cashier.  Under  such  circumstances  he  had  all  the 
authority,  as  to  one  having  no  notice  of  the  facts,  that 
a  bank  cashier  may  properly  exercise.  As  he  was 
admittedly  cashier,  and  there  were  no  limitations 
upon  his  authority,  he  could  exercise  those  powers 
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which  are  within  the  apparent  scope  of  the  autiiori^ 
of  a  bank  cashier.  The  cashier  is  the  agent  of  the 
bank.  His  acta,  within  his  official  sphere,  are  binding 
on  the  bank,  and  by  the  general  current  of  the  later 
authorities  he  may  borrow  money  in  the  regular 
course  of  the  bank's  business  and  pledge  its  property 
for  its  payment  5  Cyc.  579 ;  4  Thompson  on  Corpo- 
rations, section  4748;  1  Morse  on  Banking,  sections 
158,  160;  Davenport  v.  Stone,  53  Am.  St  Rep.  467, 
104  Mich.  521,  62  N-  W.  722;  Chemical  National  Bank 
V.  City  Bank,  160  U.  S.  653,  16  Sup.  Ct  417,  40  L* 
Ed.  568;  Aut«i  v.  U.  S.  National  Bank,  174  U.  S.  143, 
19  Sup.  Ct  628,  43  L.  Ed.  920;  Aldrich  v*  Chemical 
National  Bank,  176  U  a  118,  20  Supi  Ct  496,  44  L- 
Ed.  611.  It  follows  from  these  authorities  that  it  was 
within  the  apparent  scope  of  the  cashier's  aathority 
to  pledge  the  notes  of  the  Bank  of  Waddy  to  secure 
the  money  borrowed  by  it  Such  transactions  be- 
tween country  banks  and  city  banks  are  of  common 
occurrence,  and  there  was  nothing  in  the  circum^ 
stances  known  to  the  lending  banks  to  put  them  on 
notice  that  there  were  any  defects  in  the  authority 
of  Hancock  as  cashier.  The  resolution  of  the  directr 
-or&  was  required  by  two  of  the  lending  banks  so  as 
to  apprise  the  directors  of  what  the  cashier  was 
doing  and  the  better  to  secure  the  payment  of  their 
money  at  maturity.  The  fact  that  Hancock  delivered 
to  them  spurious  resolutions  which  had  not  been 
passed  by  the  board  of  directors  did  not  put  the  l^id- 
ing  banks  in  a  worse  position  than  they  would  have 
been  without  these  papers,  which  were  simply  nulli- 
ties. The  lending  banks  stand  just  as  they  would 
have  stood  if  they  had  lent  the  money  to  the  Bank  of 
Waddy  through  Hancock  as  cashier  without  requiring 
anything  from  tiie  board  of  direoton«    The  epurioiuh 
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ness  of  the  papers  deprived  the  banks  of  the  added 
security  they  expected  to  derive  from  the  co-opera- 
tion of  the  board  of  directors,  but  it  had  no  other 
effect  on  the  transaction.  The  lending  banks  are  en- 
titled to  a  lien  on  the  collateral  pledged  to  them  for 
the  payment  of  their  loans.  They  acted  in  good 
faith,  and  in  the  usual  course  of  business,  and  there 
was  nothing  in  the  transactions  to  put  them  on  notice 
that  Hancock  as  cashier  was  exceeding  his  authority 
or  misapplying  the  funds  of  the  bank,  or  that  the 
bank  authorities  were  not  regularly  constituted  and 
doing  their  duty.  The  fact  that  the  First  National 
Bank  of  Louisville  held  a  majority  of  the  stock  as 
collateral  security  for  a  loan  to  Hancock  did  not 
apprise  it  that  there  were  no  directors,  or  that  the 
stockholders  in  the  bank  were  taking  no  interest  in 
its  management  Everybody  in  this  record  treated 
Hancock  as  cashier  pf  the  bank  and  as  possessing  all 
the  powers  incidental  to  the  position.  Th-e  depositors 
instrusted  their  money  to  him.  The  stockholders 
treated  him  in  the  same  way.  Under  such  circum- 
stances they  who  trusted  most  should  lose  rather  than 
those  who  required  security  before  parting  with>  their 
money.  A  bank  may  restrict  the  authority  of  its 
•  cashier,  and,  when  this  is  done,  it  will  be  only  bound 
to  those  having  notice,  actual  or  constructive,  of  the 
restriction,  to  the  extent  of  his  actual  authority.  But 
here  there  was  no  restriction  upon  the  authority  of 
the  cashier.  Obviously  a  bank  cashier  has  authority, 
when  he  finds  his  cash  running  low  at  the  close  of  a 
day's  business,  to  borrow  cash  from  another  bank 
upon  collateral  to  make  ends  meet;  and,  if  he  fore- 
sees that  he  may  get  in  this  condition,  he  may  make 
such  a  loan  in  advance.  It  is  said  here  that,  when 
the  notes  were  renewed  from  time  to  time,  the  lend- 

vol.  126—12 


Digitized  by 


Google 


178  KENTUCKY  REPORTS.       [Vol.  126. 

Citizens'  Bank,  etc.,  v.  Bank  of  Waddy,  etc. 

ing  banks  had  notice  that  something  unusual  waa 
going  on.  But  the  transactions  are  to  be  judged  by 
what  the  banks  each  knew  when  it  lent  the  money 
and  not  by  what  it  learned  afterwards  when  it  was 
tdo  late  to  help  matters. 

E.  J.  Paxton  executed  to  the  Bank  of  Waddy  a  note 
on  April  5,  1905,  for  $2,000.  Hancock  as  cashier 
pledged  this  note  to  the  Bank  of  Commerce  as  collat- 
eral security  for  the  money  above  referred  to  bor- 
rowed from  it  When  Paxton 's  note  fell  due  in  Sex>- 
tember,  Hancock  called  upon  Paxton  to  renew  it. 
This  Paxton  did,  and  Hancock  said  to  him  that  ha 
would  get  the  old  note  in  a  few  days  and  deliver  it 
to  him.  Instead  of  doing  this,  however,  Hancock 
pledged  this  note  to  the  Fifth  National  Bank  of  Cin- 
cinnati to  secure  the  loan  made  by  it.  The  question 
now  presented  is  whether  Paxton  is  bound  to  both 
the  banks  as  innocent  holders  of  the  paper.  In  Wil- 
kins  V.  Usher,  123  Ky.  696,  97  S.  W.  37,  29  Ky.  Law 
Kep.  1232,  it  was  held  that  the  holder  of  a  note  to 
whom  it  is  assigned  as  collateral  security  is  a  holder 
for  value,  although  his  debt  had  been  previously  cre- 
ated. Ne^ither  of.  the  banks  had  notice  of  any  in- 
firmity in  the  note  which  it  took.  Under  the  present 
statute  Paxton  is  therefore  liable  to  each  bank,  but 
each  bank  should  be  required  to  exhaust  first  its  other 
collateral  before  he  is  required  to  pay  to  both  of 
them  anything  more  than  $2,000  and  interest  in  the 
aggregate.  He  owes  $2,000,  and  whatever  he  has  to 
pay  beyond  $2,000  and  interest  will  be  a  debt  against 
the  Bank  of  Waddy  whose  debt  he  will  to  this  extent 
pay  off.  If  either  of  the  banks  to  which  his  notes  are 
assigned  can  collect  its  debt  out  of  its  other  collateral, 
it  should  be  required  to  do  so  as  to  protect  him  from 
having  to  pay  twice. 
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Judgment  reversed,  and  cause  remanded  for  a  judg- 
ment and  further  proceedings  as  herein  indicated. 


r 

CASE  24.— ACTION  BY  JOHN  M.  SAULSBERRY  AGAINST  THE|' 
CHESAPEAKE  &  OHIO  RY.  CO.  FOR  DAMAGES  FOR ' 
DELAY  IN  SHIPPING  CORN.-June  18. 

Chesapeake  &  Ohio  Ry.  Co.  v.  Saulsbury 

Appeal  from  Carter  Circuit  Court. 

S.  G.  KiNNBR,  Circuit  Judga 

Judgment  for  plaintiff,  defeiidant  appeals  —  Af- 
firmed. 

L  Carriers — Carriage  of  Goods — ^Delay  In  Transportation. — A  d». 
lay  of  a  month  in  the  transportation  of  freight  a  distance  of 
thirty-three  miles  Is  unreasonable,  and  the  carrier  is  liable 
for  the  damages  sustained. 

2.  Same — Remedy  of  Shipper — Right  to  Refuse  Goods. — A  ship- 
per is  not  Justified  because  of  unreasonable  delay  in  the 
transportation  of  his  goods  to  refuse  to  receive  them  from 
the  carrier. 

8.  Same — Right  of  Carrier. — Where  a  shipper 'refuses  to  receive 
the  goods  transported  because  of  delay  in  the  transportation, 
and  the  refusal  of  the  carrier  to  make  any  concession  on  ac- 
count thereof,  the  carrier  has  no  right  to  convert  the  freight 
to  its  own  use  or  to  dispose  of  it  contrary  to  law. 

4.  Under  Ky.  Stats.,  1903,  Sec.  785,  authorizing  a  carrier  having 
unclaimed  freight  not  perishable  In  its  possession  for  one  year 
to  sell  the  same  at  public  auction,  on  giving  notice  to  the 
consignor  and  consignee,  etc.,  and  to  sell  perishable  freight 
as  soon  as  it  deems  a  sale  necessary,  on  giving  similar  notice 
thereof,  and  to  retain  out  of  the  proceeds  the  expenses  of 
transportation,  storage,  advertisements,  sale,  etc.,  a  carrier 
having  in  its  possession  as  unclaimed  freight  com  delivered 
to  It  for  transportation  must,  as  soon  as  It  is  deemed  neces- 
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sary  to  sell  the  same,  sell  it  as  perishable  freight,  and  give 
notice  thereof,  and  may,  if  necessary  to  sell  it  at  some  other 
place  for  want  of  market,  transport  the  same  to  such  place, 
but  the  sale  must  be  made  hi  the  State«  and  the  carrier 
taking  the  freight  to  another  State  and  there  selling  it  con- 
verts it 

E.  R.  WILHOIT  and  JOHN  T.  SHELBY  for  appellants. 

THEOBALD  &  THEOBALD  for  appellee. 

Opinion  op  the  Couet  by  Judge  Hobson — ^Affirm- 
ing. 

On  August  19,  1903,  J.  M.  Saulsberry  bought  a  car 
load  of  corn  at  Marion,  Indiana,  which  was  shipped 
to  him  at  Aden,  Kentucky.  The  first  carrier  brought 
the  car  load  of  corn  to  Ashland,  and  there  delivered  it 
to  the  connecting  carrier,  the  Chesapeake  &  Ohio 
Eailway  Company,  about  September  1st.  Ashland  is 
33  miles  from  Aden,  but  the  corn  was  not  brought  to 
Aden  until  October  2d.  In  the  meantime  Saulsberry 
had  made  other  arrangements  for  com  at  Aden,  and 
had  no  use  for  it  there,  but  agreed  to  take  it  if  the 
company  would  deliver  it  at  E.  K.  Junction,  which 
was  eight  miles  from  Aden,  and  between  Aden  and 
Ashland.  The  company  refused  to  do  this.  It  also 
refused  to  make  any  deduction  from  the  freight  on 
account  of  the  delay  in  getting  the  com  to  Aden. 
Saulsberry  then  declined  to  pay  the  freight  and  take 
the  corn.  The  corn  lay  on  the  side  track  at  Aden 
until  about  December  20th,  when  the  company  noti- 
fied Saulsberry  that  it  would  sell  the  com  for  its 
charges.  On  January  8th  the  railroad  company  ship- 
ped the  com  to  Cincinnati,  and  there  sold  it  for  $240, 
from  which  it  deducted  its  freight  and  charges, 
$127.15,  leaving  $112.85,  which  it  tendered  to-  Sauls- 
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berry.  He  refused  to  accept  the  money,  and  brought 
this  suit  against  the  railroad  company  for  thq  con- 
version of  the  com.  The  jury  to  whom  the  case  was 
submitted  found  a  verdict  for  him  for  the  value  of  the 
com,  less  the  amount  of  the  freight  charges.  The 
court  entered  judgment  upon  the  verdict,  and  the 
defendant  appeals. 

The  amount  of  the  verdict  is  not  assailed,  but  it  is 
insisted  that  the  plaintiff  was  not  entitled  to  recover. 
The  long  delay  in  getting  the  car  load  of  com  from 
Ashland  to  Aden  is  accounted  for  by  the  defendant 
by  the  fact  that  its  yards  at  Ashland  were  congested, 
and  that  it  could  not  sooner  move  the  car  out.  Mani- 
festly the  delay  was  unreasonable,  and  the  railroad 
company  was  liable  to  Saulsberry  for  damages,  but 
this  did  not  give  him  the  right  to  refuse  to  receive  the 
com  and  throw  it  upon  the  hands  of  tlie  railroad  com- 
pany. But,  when  he  did  refuse  to  receive  the  com, 
the  railroad  company,  after  its  refusal  to  make  any 
concession  to  Saulsberry  on  account  of  the  delay,  had 
no  right  to  convert  the  com  to  its  own  use  or  to  dis- 
pose of  it  contrary  to  law.  It  had  a  lien  on  the  com 
for  its  freight  charges.  The  rule  as  to  this  lien  is  thus 
stated  in  Hutchinson  on  Carriers:  '*At  common  law 
and  without  some  statutory  authority,  the  carrier,  as 
has  been  seen,  cannot  sell  the  goods  for  his  charges 
upon  thenL  The  lien  confers  no  such  right.  It  con-, 
sists  merely  in  the  right  to  keep  or  detain  the  goods ; 
and,  if  the  consignee  or  owner  refuse  to  pay  for  the 
carriage  and  take  them,  the  remedy  of  the  carrier  is 
to  have  them  sold  under  a  judicial  order  or  legal  pro- 
cess, to  be  obtained  by  a  proceeding  in  equity.  A  sale 
without  some  such  authority  would  be  a  conversion 
by  the  carrier,  and  he  would  thereby  become  liable  to 
whatever  damage  the  owner  might  sustain  by  the 
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illegal  act,  and  the  purchaser  would  acquire  no  title. 
Where  there  is  a  statute  authorizing  the  sale,  the  sale 
must*  be  fairly  conducted,  and  held  at  the  time  and 
upon  the  notice  provided  by  the  statute.**  Hutchin- 
son on  Carriers,  section  494. 

The  only  statute  in  this  State  regulating  the  sub- 
ject is  section  785,  Ky.  St.  1903:  '*  Every  company 
that  shall  have  unclaimed  freight,  not  perishable,  or 
unclaimed  baggage  in  its  possession,  for  one  year  or 
more,  may  sell  the  same  at  public  auction,  and  out  of 
the  proceeds  thereof  retain  the  expenses  of  transpor- 
tation, storage,  advertisement,  and  sale.  Notice  of 
such  sale  shall  be  given  to  the  consignor  and  consignee 
by  letter  addressed  to  each  of  them,  respectively,  and 
mailed  to  the  nearest  post-office  to  the  place  at  which 
the  goods  were  received,  and  to  which  they  were  car- 
ried; and  notice  of  such  sale  shall  also  be  published 
for  four  weeks  in  some  newspaper  of  general  circu- 
lation in  the  State.  In  case  the  freight  is  perishable, 
it  may  be  sold  as  soon  as  it  is  deemed  necessary  and 
proper,  and  notice  of  such  sale  shall  be  given,  if  prac- 
ticable, to  the  consignor  and  consignee,  as  herein 
directed.  A  record  shall  be  kept  of  the  articles  sold, 
and  the  prices  obtained  therefor,  and  the  surplus,  if 
any,  after  payment  of  charges,  shall  be  paid  to  the 
owner  of  such  articles,  if  demanded,  at  any  time 
within  two  years  from  date  of  sale.''  When  Sauls- 
berry  declined  to  receive  the  com,  it  became  un- 
claimed freight,  and  we  think  a  car  load  of  corn  is 
perishable  freight  within  the  meaning  of  the  statute. 
It  was  therefore  incumbent  upon  the  railroad  com- 
pany, as  soon  as  it  was  deemed  necessary  and  proper, 
to  make  a  sale  and  give  notice  both  to  the  consignor 
and  consignee,  and,  as  this  was  practicable,  also  to 
publish  the  notice  of  the  sale  for  four  weeks  in  some 
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newspaper  of  general  circulation  in  the  State.  What 
the  statute  evidently  contemplates  ordinarily  is  a  sale 
at  the  place  where  the  freight  is.  But,  if  it  is  neces- 
sary to  sell  it  at  som.e  other  place  for  want  of  a  market 
or  other  reason,  still  the  sale  must  be  made  in  this 
State  and  after  notice,  as  provided  in  the  statute.  The 
statute  has  no  operation  outside  of  the  State,  and  a 
sale  made  out  of  the  State  or  without  notice  as  pro- 
vided by  the  statute  is  void.  The  act  of  the  company 
in  taking  the  car  load  of  com  to  Cincinnati  and  there 
selling  it  operated  as  a  conversion  of  the  com.  On 
the  whole  case  we  see  no  error  to  the  prejudice  of  the 
substantial  rights  of  appellant 
Judgment  affirmed. 


CASE  26.— PROSECUTION    AGAINST    FRANK    DREWRY    FOR 
VIOLATING  THE  ELECTION  LAWS.— Jane  19. 

Commonwealth  v.  Drewry 

Appeal  from  Jefferson  Circuit  Court. 

Criminal  Division — Joseph  Pbyob,  Judge. 

From  a  judgment  sustaining  a  demurrer  to  the 
indictment  the  Commonwealth  appeals — Reversed. 

1,  Indictment — Formal  Requisites — Caption — OmlsHlon — Effect. — 
Under  Cr.  Code  Frac,  Sece.  122-124,  providing:  that  an  in- 
dictment must  contain  tlie  title  ot  the  prosecution,  the  name 
of  the  court  In  which  the  indictment  is  presented,  and  the 
names  of  tfie  parties,  and  must  be  direct  and  certain  as  re- 
cords the  offense  charged  and  the  eouoty  in  which  the  same 
was  committed,  and  giving  the  form  of  the  caption  of  an  in- 
dictment showing  the  names  of  the  parties  and  the  court,  an 
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indictment  containing  in  its  body  the  averments  that  ft  was 
found  by  the  grand  jury  of  a  county  named,  and  that  in  the 
name  of  the  Commonwealth  it  charged  the  accused  with  the 
commission  of  the  crime  described,  and  showing  that  it  was 
committed  within  the  county,  was  good,  though  the  caption 
was  omitted. 

2.  Same — ^Accusatory  Part— Allegationst— Sufficiency. — ^An  Indict- 
ment charging  a  violation  of  Ky.  Stats.,  1903,  Sec.  1585a,  pun- 
ishing an  officer  of  an  election  who  shall  "knowingly  and  wil- 
fully" certify  to  an  improper  certificate  of  the  election,  which 
alleges  in  its  accusatory  part  that  accused  **unlawfully  and 
feloniously"  certified  to  an  improper  certificate  of  election,  is 
not  bad,  where  in  its  body  the  statutory  words  are  used. 

3.  Elections — Violation  of  Election  Laws — Indictment. — ^An  in- 
dictment charging  a  violation  of  Ky.  Stats.,  1903,  Sec,  1585a, 
punishing  an  officer  of  an  election  who  shall  knowingly  and 
wilfully  certify  to  an  improper  certificate  of  the  election, 
which  alleges  that  an  election  was  held  under  the  laws  of  the 
State,  and  that  officers  of  election  were  appointed  under  and 
in  accordance  with  the  laws  to  serve  as  such  in  a  designated 
precinct,  and  that  accused  was  duly  appointed  to  serve  as 
clerk  of  election  in  the  precinct,  sufficiently  states  his  con- 
nection as  an  officer  with  the  election,  without  setting  out 
when  or  by  whom  he  was  appointed. 

4.  Same. — ^An  indictment  charging  a  violation  of  Ky.  Stats.,  1903, 

Sec.  1585a,  punishing  an  officer  of  an  election  who  shall  know- 
ingly and  wilfully  certify  to  an  improper  certificate  of  the 
election,  which  alleges  the  appointment  of  accused  as  clerk 
of  an  election  held  under  the  laws  o^  the  State,  and  that  he 
wilfully  and  knowingly  certified  that  a  certain  number  of  votes 
were  cast  at  the  election,  when  he  knew  that  they  had  not 
been  cast,  sufficiently  s-tates  an  offense  under  the  statute. 

5.  Indictment — Requisites — Statutory  and  Common -Law  Offenses. 

— Under  Cr.  Code  Prac,  Sees.  122-124,  providing  that  an  In- 
dictment shall  contain  a  statement  of  the  acts  constituting 
the  offense  in  ordinary  and  concise  language  in  such  a  manner 
as  to  enable  a  person  of  common  understanding  to  know  what 
is  intended,  and  declaring  that  an  indictment  must  be  direct 
and  certain  as  regards  the  party  and  offense  charged  and  the 
county  in  which  the  offense  was  committed,  an  indictment 
charging  a  statutory  offense  must  use  the  words  nf  the  statute 
or  words  having  the  same  meaning,  and  an  indictment  charg- 
ing a  common-law  offense  must  follow  the  forms  of  the  com- 
mon law. 
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6.  Elections— Vlolaticms  of  Election  Laws— Prosecutions— In- 
dictment—Statutes.— Ky.  State.,  1903,  Sec.  1591,  declaring  that 
the  chapter  relating  to  elections  shall  be  liberally  construed, 
so  as  to  prevent  any  evasion  of  its  prohibitions  and  penaltiee 
by  shifts  or  device,  thought  enacted  to  prevent  persons 
charged  with  offenses  against  the  election  laws  from  escaping 
punishment  on  technicalities  and  irregularitiesv  does  not' 
abrogate  the  code  provisions  relating  to  the  elements  neces- 
sary to  constitute  a  good  indictment;  but  it  should  be  read 
in  connection  with  them,  as  illustrating  the  legislative  intent 
concerning  offenses  against  the  election  laws. 

LOUIS  B.  WEHLE  for  appellant. 

N.  B.  Hays,  ATTORNEY  GENERAL  CHAS.  H.  MORRIS  and 
J.  M.  HUFFAKER  of  counsel. 

POINTS  AND  AUTHORITIES  IN  BRIEF  FOR  APPELLANT. 

In  an  indictment  for  false  swearing — 

1.  Where  the  alleged  offense  has  been  committed  in  course 
of  a  Judicial  proceeding  whicfh  was  pending,  and  which,  by  reason 
of  its  nature,  according  to  the  public  statutes,  could  have  only 
been  pending  properly  in  the  court  in  which  the  indictment  was 
found,  and  where  the  court  in  question  has  a  division  distinct  in 
name  from  that  of  any  division  of  any  other  circuit  court  in  tte 
State,  if  the  style  of  the  Judicial  proceeding  is  distinctly  set  out, 
together  with  its  exact  nature,  with  an  averment  t&at  it  was 
pending  in  the  division  having  the  distinctive  name,  the  court,  in 
which  the  Judicial  proceeding  was  pending,  i«  sufficiently  set  out: 
Ck>mmonw6alth  v.  Still,  83  Ky.,  275;  Cope  v.  Commonwealth,  20 
Ky.  Law  Rep.,  721;  Am.  &  Eng.  Ency.  of  Law,  vol.  17,  p.  919-927; 
Am.  Digest  Century  Edition,  vol.  27,  sees.  444,  445. 

2.  The  averment  that  the  notary  public  who  administered  the 
oath  '1Ai«n  and  there  had  authority  to  administer"  the  same  is  a 
sufficient  averment  of  his  authority:  McClain  on  Criminal  Law, 
vol.  2,  p.  875;  Ency.  of  PI.  &  Prac,  vol.  16,  p.  325;  Johnson  v.  Peo- 
ple, 94  ni.,  505;  People  v.  Phelps.  '  Wendell  N.  Y.,  9;  Common- 
wealth V.  Weingartner,  15  Ky.  Law  Rep.,  221;  Commonwealth  ▼. 
Kane,  92  Ky.,  457;  Commonwealth  v.  Still,  83  Ky.,  275. 

3.  The  statements  of  fact  alleged  to  have  been  made  by  the 
defendant  are  properly  negatived  by  special  averment  when,  cor- 
responding to  each  and  every  such  statement,  there  Is  a  statement 
of  fact  averred  by  the  pleader  to  be  true,  which  statement  is  ex- 
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actly  opposite  to  tiie  statement  alleged  to  have  been  made  by  the 
defendant:  Commonwealth  v.  Still,  83  Ky.,  275;  Commonwealth  v. 
Weingartner,  16  Ky,  Law  Rep.,  221;  Commonwealth  v.  Porter,  17 
Ky.  Law  Rep.,  554. 

EDWARDS  &  OGDEN  for  appellee. 

The  only  question  raised  by  this  appeal  is  whether  the  trial  judge 
erred  in  sustaining  the  demurrer  to  the  indictment. 

POINTS  AND  AUTHORITIES. 

The  demurrer  was  properly  sustained — 

1.  Because  the  indictment  had  no  caption:  Sees.  122,  123,  124, 
Cr.  Code. 

2.  Because  the  accusatory  part  of  the  indictment  stated  no 
offense:  Tupman  v.  Commonwealth,  17  Ky.  Law  Rep.,  217;  Com- 
monwealth V.  Taylor,  96  Ky.,  394,  and  the  aut^ritiee  therein 
quoted. 

3.  Because  the  indictment  does  not  properly  charge  that  ap- 
pellee was  an  officer  of  election,  and  does  not  charge  that  an 
election  was  held  in  this  precinct,  but  does  affirmatively  cbarge 
that  there  was  held  in  this  precinct  a  pretended  election  which 
was  illegal,  null  and  void:  Harvey  Brown  v.  Commonwealth, 
opinion  cf  May  16,  1906. 

Opinion  of  the  Court  by  Judge  Carroll — ^Revers- 
ing. 

The  following  indictment  was  returned  by  the 
grand  jury  of  Jefferson  county  against  appellee: 
^*The  grand  jurors  of  the  county  of  Jefferson,  in  the 
name  and  by  the  authority  of  the  Commonwealth  of 
Kentucky,  accuse  Frank  G.  Drewry  of  the  crime  of 
unlawfully  and  feloniously  certifying  to  an  improper 
certificate  of  election  committed  in  manner  and  form 
as  follows,  to- wit:  That  on  the  7th  day  of  November, 
1905,  there  was  held  under  the  laws  of  the  State  of 
Kentucky,  in  the  city  of  Louisville,  in  the  county  of 
Jefferson,  an  election  of  county,  city  and  legislative 
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officers,  and  officers  of  election  were  appointed  under, 
and  in  accordance  with,  the  laws  of  Kentucky,  to  serve 
as  such  in  the  Thirty-Eighth  Precinct  of  the  Twelfth 
Ward;  that  the  said  Frank  G.  Drewry  was  duly  so 
appointed  to  serve  as  clerk  of  election  in  said  precinct, 
under  color  of  authority  given  him  by  which  said 
appointment,  he,  the  said  Frank  G.  Drewry,  did  know- 
ingly and  wilfully  cretify  to  an  improper  certificate 
of  election,  purporting  to  be  the  correct  and  proper 
certificate  of  election  purported  in  said  certificate  to 
have  been  held  on  November  7,  A.  D.  1905,  which  cer- 
tificate was  made  out  and  certified  to  in  manner  and 
form  as  follows,  to-wit:  (Then  follows  the  certificate 
in  full,  and  lengthy  statement  showing  that  the  polls 
were  not  opened  or  the  election  held  at  the  place 
appointed,  but  that,  in  violation  of  law,  and  without 
observing  any  of  the  requirements  necessary,  the  vot- 
ing place  was  moved,  and  the  polls  opened  at  another 
place,  and  the  election  there  held.)  Furthermore, 
that  the  said  certificate  was  false  and  fraudulent,  not 
being  a  true  or  correct  record  of  the  number  of  votes 
actually  cast  by  voters  in  said  precinct  at  the  said 
pretended  election,  as  the  said  Frank  G.  Drewry  then 
and  there  well  knew  at  the  time  he  certified  to  the  said 
certificate  that  the  said  certificate  was  false  and 
fraudulent  in  these  particulars,  namely,  to-wit :  The 
said  certificate  contains  the  statement  that  there  were 
301  ballots  cast  in  the  said  pretended  election,  and 
that  there  were  298  ballots  counted  as  valid ;  whereas, 
in  fact  there  were  not  301  ballots  actually  cast  in  the 
said  pretended  election  by  duly  qualified  voters,  but 
oertain  duly  qualified  and  legal  voters  did  not  go  to  the 
said  voting  place  established  as  hereinbefore  set  forth 
near  to  the  comer  of  Thirtieth  and  Walnut  streets, 
and  did  not  receive  any  ballots  there,  and  did  not  place 
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any  ballots  in  the  box  provided  for  that  purpose. 
That  the  said  qualified  and  legal  voters  are  as  fol- 
lows: A.  a.  Knapp,  living  at  No.  3600  West  Chestnut 
street  and  Mike  J.  Kleinheinz,  living  near  the  comer 
of  Thirty-First  and  Magazine  streets.  That  never- 
theless the  certificate  hereinbefore  set  out  was  pur- 
portedly based  in  part  upon  ballots  fraudulently  pre- 
tended by  the  persons  who  acted  as  officers  of  election 
at  the  said  voting  place  established  by  them  at  Thir- 
tieth and  Walnut  streets  to  have  been  actually  and 
legally  cast  by  the  said  A.  G.  Knapp  and  the  said  Mike 
J.  Kleinheinz,  and  also  of  a  ballot  of  which  the  stub 
was  numbered  24  so  pretended  to  have  been  cast  by 
one  C.  Fosser  living  at  No.  1707  Twenty-Eight  street, 
but  which  was  not  cast  by  the  said  C.  Fosser.  That 
in  these  respects,  and  to  this  extent,  and  by  reason  of 
the  aforesaid  fraudulent  pretensions,  the  said  certif- 
icate was  false  and  incorrect,  as  the  said  Frank  G. 
Drewry  then  and  there  well  knew,  at  the  time  when 
he  certified  to  the  same.  That  such  wilful  certificar 
tions  to  the  aforesaid  incorrect  certificate  was  con- 
trary to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of 
the  Commonwealth  of  Kentucky." 

To  this  indictment  a  demurrer  was  sustained,  and  in 
support  of  the  ruling  of  the  trial  judge  it  is  insisted 
that  the  indictment  is  fatally  defective,  because  it  has 
no  caption;  second,  because  the  accusatory  part  of 
the  indictment  states  no,  offense;  third,  because  the 
indictment  does  not  properly  charge  that  appellee  was 
an  officer  of  election,  or  that  an  election  was  held  in 
the  precinct,  but  does  affirmatively  charge  that  there 
was  held  in  this  precinct  a  pretended  election,  which 
was  illegal  and  void.  These  several  objections  we 
will  notice  in  the  order  named 
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In  section  123  of  the  Criminal  Code  of  Practice 
there  is  a  form  of  indictment,  which  contains  the  style 
of  the  prosecution  and  the  court  in  which  it  is  pend- 
ing, as:  ''The  Commonwealth  of  Kentucky  against 
Gfeorge  Smith.  Franklin  Circuit  Court."  Under  sec- 
tion 124  of  the  Criminal  Code  of  Practice,  the  indict- 
ment ''must  be  direct  and  certain  as  regards  the  party 
charged;  the  offense  charged;  the  county  in  which 
the  offense  was  committed.'^  And  section  122  pro- 
vides that  the  indictment  must  contain  "the  title  of 
the  prosecution,  specifying  the  name  of  the  court  in 
which  the  idictment  is  presented,  and  the  names  of 
the  parties."  But  it  is  not  essential  to  the  validity  of 
the  indictment  that  this  matter  shall  appear  in  the 
caption,  as  the  caption  is  not  an  indispensable  part 
of  the  indictment.  It  will  be  suflScient  if  it  is  set  out 
in  the  body  of  the  indictment  At  best,  the  caption  is 
merely  a  form,  and  neither  takes  from  nor  adds  to 
the  validity  of  the  indictment.  Mitchell  v.  Com.,  106 
Ky.  602,  21  Ky.  Law  Rep.  222,  51  S.  W.  17;  Bishop's 
New  Criminal  Procedure,  section  661 ;  Warton,  Crim- 
inal Law,  sections  219,  220.  In  the  indictment  before 
us,  the  caption  is  omitted;  but  we  do  not  regard  th!s 
omission  as  either  fatal  or  material.  It  appears  that 
it  was  found  by  the  grand  jury  of  Jefferson  county, 
and  in  the  name  of  the  Commonwealth  of  Kentucky 
it  accuses  the  defendant  of  the  crime  described,  and 
shows  beyond  cavil  that  it  was  committed  in  Jefferson 
county  —  thus  containing  every  feature  that  might 
have  been  inserted  as  the  caption. 

Section  1585a  of  the  Kentucky  Statutes  of  1903  pro- 
vides that:  "Any  oflScer  of  the  election  who  shall 
knowingly  and  wilfully  give  or  certify  to  an  improper 
certificate  of  the  election  as  herein  required  *  *  * 
shall  be  guilty  of  felony,  and  upon  conviction  thereof 
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shall  be  confined  in  the  penitentiary  for  a  period  of 
not  less  than  one  nor  more  than  three  years."  The 
accusatory  part  of  the  indictment  charges  the  defend- 
ant with  ** unlawfully  and  feloniously'*  certifying  to 
an  improper  certificate  of  election.  It  would  have 
been  more  correct  to  have  charged  defendant  in  the 
language  of  the  statute  with  ''knowingly  and  wil- 
fully" certifying  to  an  improper  certificate  of  elec- 
tion. If  it  was  essential  that  the  accusatory  part 
should  accurately  describe  the  offense,  the  indictment 
would  be  defective,  because  there  is  a  marked  differ- 
ence between  ''unlawfully  and  feloniously"  doing  a 
thing  and  "wilfully  and  iaiowingly"  doing  it.  Words 
of  this  character,  when  found  in  the  statute  as  de- 
scriptive of  an  offense,  or  words  of  similar  import, 
or,  in  the  language  of  section  136  of  the  Criminal 
Code  of  Practice,  "words  conveying  the  same  mean- 
ing," should  be  used.  Com.  v.  Scroggin,  60  S.  W.  528, 
22  Ky.  Law  Rep.  1338.  But  we  do  not  regard  the 
use  of  these  erroneous  words  as  fatal  to  the  indict- 
ment. If  they  had  been  omitted  entirely,  or  if  they  be 
regarded  as  mere  surplusages,  the  indictment  would 
yet  be  good,  as  in  its  body  the  correct  words  are 
employed.  Com.  v.  Schatzman,  82  S.  W.  238,  26  Ky. 
Law  Bep.  508,  118  Ky.  624;  Knoxville  Nursery  Co. 
V.  Com.,  55  S.  W.  691,  21  Ky.*  Law  Rep.  1483.  In 
support  of  the  ruling  of  the  lower  court  on  this  point, 
our  attention  is  directed  to  Commonwealth' v.  Tay- 
lor, 96  Ky.  394,  29  S.  W.  138,  16  Ky.  Law  Rep.  482, 
Com.  V.  Turner,  8  Bush,  1  and  Com.  v.  Tupman,  30 
S.  W.  661,  17  Ky.  Law  Rep.  217.  In  the  Turner  Case, 
the  indictmerit  charged  Turner  with  "unlawfully" 
killing  a  horse,  whereas,  the  statute  denounced  a  pen- 
alty against  any  person  who  "wilfully"  killed  a 
horse;  and  it  was  held  not  to  be  good  upon  the 
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ground  that  the  pleader  should  have  used  the  word 
**  wilfully^'  in  place  of  the  word  '*  unlawfully  "—the 
words  having  entirely  different  meanings.  In  the 
Taylor  Case,  the  indictment  assailed  in  its  body 
charged  the  defendant  with  **  unlawfully  and  felon- 
iously** making  a  false  oath,  instead  of  averring  in 
the  language  of  the  statute  that  he  * 'knowingly  and 
wilfully"  swore  falsely;  and  the  indictment  for  this 
reason  was  adjudged  insufficient.  In  both  of  these 
cases,  the  defect  was  not  in  the  accusatory  part,  but  in 
the  body  of  the  indictment,  and  they  are  not  pertinent 
to  the  question  now  under  consideration.  It  is  to  the 
descriptive  part  of  the  indictment  that  we  look  for 
information  concerning  the  offense  charged.  Hence, 
it  is  necessary  that  more  care  should  be  used  in  de- 
scribing the  offense  in  the  body  of  the  indictment  than 
in  the  accusatory  part  of  it,  and  a  distinction  along 
these  lines  has  always  been  recognized.  In  Common- 
wealth V.  Tupman,  30  S.  W.  661, 17  Ky.  Law  Rep.  217, 
the  accusative  part  of  the  indictment  charged  the  de- 
fendant with  the  crime  of  ^'malicious  shooting,"  and 
the  court  rules  that  * 'malicious  shooting"  was  not  an. 
offense,  unless  followed  by  language  pointing  out  that 
the  person  accused  shot,  or  without  wounding  shot  at, 
another  person,  or  shot  at  or  into  a*  railroad  passenger 
coach,  or  steam  boat,  thereby  committing  an  offense 
denounced  by  the  statute;  that  charging  a  person 
with  ''malicious  shooting"  did  not  give  him  any  in- 
formation of  the  particular  offense  he  was  charged 
with,  as  four  distinct  and  separate  offenses  may  be 
committed  in  the  act  of  malicious  shooting.  Such  is 
not  the  case  in  the  indictment  before  us.  Omitting  the 
words  "unlawfully  and  feloniously,"  the  accusation 
is  that  Drewry  committed  the  crime  of  certifying  to 
an  improper  certificate  of  election,  and,  as  this  offense 
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can  only  be  committed  in  one  way,  the  defendant 
could  not  haye  been  misled  by  the  language  employed. 

We  do  not  regard  the  objection  that  the  indictment 
does  not  sufficiently  aver  that  appellee  was  an  officer 
of  election  well  taken.  It  charges  in  terms  that  an 
election  was  held  under  the  laws  of  the  State,  and  that 
^*  officers  of  election  were  appointed  under  and  in 
accordance  with  these  laws,  to  serve  as  such  in  the 
Thirty-Eight  precinct  of  the  Twelfth  Ward,  and  that 
the  said  Frank  G.  Drewry  was  duly  so  appointed  to 
serve  as  clerk  of  election  in  said  precinct."  This 
allegation  sufficiently  stated  his  connection  as  an 
officer  with  the  election.  It  was  not  necessary  that 
the  indictment  should  set  out  when  or  by  whom  he 
was  appointed  or  selected.  The  averment  that  he  was 
duly  appointed  to.  serve  as  clerk  of  the  election  is 
more  than  a  mere  conclusion  of  the  pleader.  It  is 
a  substantial  statement  of  fact.  It  would  add  noth- 
ing to  the  validity  of  the  indictment  to  state  with 
more  particularity  the  facts  relating  to  his  appoint- 
ment to  this  office;  nor  would  it  give  him  any  fuller 
information  of  the  fact  that  the  accusation  was  for  a 
crime  committed  as  an  officer  of  the  election.  Com- 
monwealth V.  Brown,  93  S.  W.  605,  29  Ky.  Law  Rep. 
434.  It  is  distinctly  charged  that,  as  such  officer 
Drewry  wilfully  and  knowingly  certified  that  a  certain 
number  of  votes  were  cast  at  the  election,  when  he 
knew  that  they  had  not  been  cast;  and  although  the 
indictment  is  not  aptly  drawn,  and  contains  an  im- 
usually  large  quantity  of  surplus  matter,  yet  it  states 
no  offense  under  the  statute. 

In  considering  the  sufficiency  of  an  indictment,  the 
whole  of  it  must  be  looked  to.  The  essential  and 
indispensable  requisites  in  tlie  particulars  under  con- 
sideration are  that  it  shall  contain  **a  statement  of 
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the  acto  eanstitutiiig'  the  offense^  in  ordinary  and  eaot^ 
else  language,  and  in  su^h  a  mamter  as  to  enable  a 
person  of  common  understanding  to  know  what  is 
intended,  and  with  such  degree  of  certainty  as  to  en- 
able the  court  to  pronounce  judgment  on  conviction 
according  to  the  rights  of  the  case"  (section  122)^ 
**and  must  be  direct  and  certain  as  regards  the  party 
charged,  the  offense  charged,  and  the  county  in  which 
the  offense  was  committed"  (section  124).  If  the 
charge  is  a  statutory  offense^  then  the  words  of  the 
statute,  or  words  having  the  same  meaning,  must  be 
used ;  if  it  be  a  common-law  offense,  the  forms  of  the 
common  law  must  be  followed.  Com.  v.  Grinsttad 
&  Tinsley,  55  S.  W.  720,  108  Ky.  59,  21  Ky.  Law  Rep. 
1444 ;  Ward  v.  Com.  14  Bush,  233 ;  Mitcbdl  v.  Com.  88 
Ky.  349,  10  Ky.  Law  Rep.  710,  11  S.  W.  209.  There 
are  other  minor  requisites  in  the  preparation  of  an 
indictment  that  a  good  pleader  will  observe,  but  their 
omission  will  not  invalidate  the  indictment. 

In  addition  to  these  general  observations  applicable 
to  all  indictments,  it  is  especially  provided,  in  section 
1591  of  the  Kentucky  Statutes  of  1903,  that  the  pro- 
vison^  of.  the  chapter  relating  to  elections  **  shall  be 
liberally  construed  so  as  to  prevent  any  evasion  of 
its  prohibitions  and  penalties  by  shifts  ot  device." 
This  statute  was  enacted  to  prevent  persons  charged 
with  offenses  against  the  election  laws  from  escaping 
just  punishment  on  mere  technicalities  and  minor  ir- 
regularities ;  and  while  this  statute  was  not  intended 
to,  and  doe&not,  abrogate  the  Code  provisions  relating 
to  the  essential  elements  necessary  to  constitute  a 
good  indictment,  it  should  be  read  in  connection  with 
them^  as  illustrating  the  legislative  intent  concerning 
proseeutions  of  offenses  against  the  election  laws. 

In  otir  opinion  the  lower  coart  erred  in  Sttsiaining 
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a  demurrer  to  the  indictment,  and  the  judgment  is 
reversed  for  proceedings  consistent  with  this  opinion. 


CASE  26.— ACTION  BY  TRUSTEES  OF  COMMON  SCHOOL 
DISTRICT  NO.  54,  ETC.,  AGAINST  W.  T.  GIVBDEN, 
COUNTY  SUPERINTENDENT  OF  HENRY  COUNTY 
AND  OTHERS. 

Gividen,  County  Supt.,  Etc.,  v.  Trustees 
School  District  No.  54 

Appeal  from  Henry  Circuit  Court 

R.  F.  Peake,  Circuit  Judge. 

Judgment  for  plaintiffs^  defendants  appeal.— Re- 
versed. 

1.  Scfhools  and  School  Districts — Creation  of  New  Districts. — 
Under  Ky.  Stats.,  1903,  Sec.  4427,  providing  that  the  boundary 
of  a  school  district  cannot  be  changed,  unless  notice  in  writ- 
ing shall  be  given  to  the  trustees  of  the  districts  to  be  af- 
fected, and  Sec.  4437,  creating  the  trustees  of  school  districts 
a  body  politic  and  corporate,  with  authority  to  contract  in 
their  name  as  trustees,  etc.,  a  notice  by  a  county  superin- 
tendent of  his  purpose  to  make  a  new  district  out  of  terri- 

(         tory  included   in  existing  districts,  directed  to  the   trustees 
^        of  the  districts  affected,  and  served  on  the  chaliman  of  the 
respective  trustees,  was  sufficient. 

2.  Same — Decision  of  School  Officers — ^Review. — The  determina- 
tion of  the  cases  of  extreme  emergency  within  Ky.  Stats., 
1903,  Sec.  4428,  providing  that  no  school  district  established 
shall  include  less  than  forty-five  pupil  children,  except  in  cases 
of  extreme  emergency,  is  confided,  in  the  first  instance,  to  the 
county  superintendent,  who  acts  judicially,  and,  in  case  he 
errs,  an  appeal  may  be  prosecuted  to  the  superintendent  of 
public  instruction,  and  when  tbese  officials  have  determined 
that  an  extreme  emergency  exists,  the  courta  cannot  inter- 
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fere  unless  the  power  to  act  did  not  exist  for  want  of  notice 
required  by  Sec.  4427,  or  unless  the  power  was  manifestly 
abused. 
8.  Same— <Ky.  Statis.,  1903,  Sec.  4428,  prohibits  the  establishment 
of  school  districts  including  less  than  forty-five  pupil  children. 
The  county  superintendent  of  a  county  created  a  new  school 
district  out  of  territory  included  within  three  existing  districts.  I 
One  of  the  existing  districts  had  a  school  population  of  over 
eighty,  and  after  the  change  it  had  forty-three  pupil  children 
within  the  district  and  three  children  of  a  resident  of  the  dis- 
trict, who  were  outside  of  the  district.  Held  that,  as  the 
domicile  of  the  children  was  prima  facie  the  domicile  of  the 
parent,  the  three  children  must  be  included  in  the  census  of 
the  district,  and  thereby  make  the  number  of  pupil  children 
in  the  district  more  tlian  forty-five. 

TURNEai  &  TURNER  for  appellant. 

AUTHORITIES  CITED. 

Kentucky  common  school  laws,  sees.  30,  56,  41,  65,  66,  37;  Farley 
Y.  Gilbert,  24  Ky.  Law  Rep.,  2109;  also  common  school  laws,  sees. 
36,  56,  and  Code  of  Practice  of  Kentucky,  sec.  628;  Howard  v. 
Purster,  22  Ky.  Law  Rep.,  843. 

N.  C.  CURETON  for  appellee. 

SANDFORD,  CURETON  &  DOUTHETT  of  counsel. 

POINTS  MADE  AND  AUTHORITIES  CITED. 

1.  The  acts  of  the  superintendent  in  changing  the  boundaries 
of  appellee's  district,  and  of  Districts  6  and  45,  are  void,  because 
ten  days'. notice  in  writing  was  not  given  to  the  trustees  thereof. 
If  notice  to  the  chairman  of  the  board  Is  a  substantial  compliance 
with  the  statute,  which  we  deny,  the  change  of  the  boundary  of 
appellee's  district  is  void,  because  it  is  admitted  that  no  notice 
was  given  to  Bragg  Barton,  the  chairman  of  said  district:  Ky. 
Stats.,  sec.  4427;  Howard,  etc.,  v.  Forester,  etc.,  22  Ky.  Law  Rep., 
843;  Noble,  superintendent,  v.  White,  25  Ky.  Law  Rep.,  1282;  sec. 
418,  statute  1898,  Wis.,  State  ex  rel.  v.  Graham,  60  Wis.,  395; 
State  ex  rel.  Bldgood  v.  Supervisors,  etc.,  113  Wis.,  107;  Clearfield 
Independent  School  dist.,  79  Pa.  State,  419. 

2.  All  school  districts  must  have  not  less  than  forty-five  pupil 
children;   that  is,  districts  established  since  the  act  of  July  6» 
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l&9afe  kiK>wn  a»  Um  icfaool  Uw»  axud  tbe  on^  exoepUoa  to  Uka  nile 
is  ta  caaeg.  of  •ztnaia  eoMrgeacy.  On  Maioh  X6»  ld(^7,  tlMrci  were 
Bixty-nlne  pupil  chlldsen  In  District  54;  but  when  its  boundary 
waa  €kajiced  on  that  day  and  during  that  montb  II  waa  leU  viUi 
only  lorty-three  pupU  ^Udrea.  A  aehool  house  inconvenient  to 
seven  or  eight  puplia  does  not  create  an  emergen^  a»  ocaitem- 
plated  in  the-  achood  law»  and  authorise  the  tormation  <rf  a  new 
district:  Ky.  Btats^  aec.  i428;  Aaderaon  v.  Green,  etc.,  21  Ky.  Law 
Bep.,  1489L 

%,  The  county  superintendent  has  no  offioial  record  riiowing 
any  changes  In  the  boundaries  of  said  districts.  His  attempt  to 
change  the  boundary  oX  appelleie's  district  la  void,  because  there  is 
no  ollicial  record  of  It:  Ky.  Stats.*  see.  442^;  Monser,  etc,  v. 
Spauldlng,  eta,  trustees,  39  Ky.  Law  Rep.,  1071. 

4.  Bragg  Barton  having  the  shortest  term  ot  service  aa  tmstee 
of  School  District  54  (appellee's),  was  the  chairman  of  said  dis- 
trict board,  and  had  never  been  reiaoved  or  reHnqutohed  said 
place.  The  law  prescribes  a  penalty  when  a  trustee  neglects  to 
perform  his  duty,  but  it  has  never  been  lnv<(^ed  in  this  case:  Ky. 
Stats.,  sees.  4434,  4555. 

Opinion  of  the  Cottbt  by  Chief  Jttsticb  O'Reab — 
Reversing. 

This  action  was  brought  by  appellee  to  restrain  the 
county  superintendent  of  schools  in  Henry  county 
from  changing  the  boundary  of  common  school  dis- 
trict No.  54.  The  facts  necessary  to  an  understanding 
of  the  points  to  be  decided  are  these :  District  No.  54 
had  existed  for  a  number  of  years.  The  number  of 
pupil  children  within  the  district  had  varied  from  80 
to  103  for  several  years  before  the  redistricting  com- 
plained of.  The  district  was  about  five  miles  long, 
and  some  two  or  three  miles  wide.  Adjoining  it  to  the 
north  were  districts  Nos*  6  and  45.  The  superintend- 
ent gave  notice  in  writing  to  the  trustees  of  the  three 
districts  named  of  his  purpose  to  make  a  new  district 
out  of  parts  of  the  three.  The  parties  interested 
appeared  before  the  superintendent,  who  heard  the 
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TeasonB  in  favor  of  creating  a  new  district,  as  well  as 
the  protests  against  it.  His  oonelnsion  was  that  the 
interest  of  the  children  within  the  territory  aflfected 
required  the  creation  of  the  new  district,  and  conse- 
quently determined  to  make  it.  Whereupon  this 
action  was  filed  by  appellees,  and  an  injunction  ob- 
tained restraining  the  superintendent  from  carrying 
his  decision  into  effect.  The  two  grounds  relied  upon 
by  appellees  are  (1)  that  the  notice  required  by  the 
statute  was  not  given;  and  (2)  that  the  change  would 
leave  district  No.  54  with  less  than  45  pupil  children. 
Section  4427,  Ky.  St  1903,  provides  that  the  bound- 
ary of  a  district  shall  not  be  changed  unless  10  days' 
notice  in  writing  shall  first  be  given  to  the  trustees  of 
other  districts  to  be  affected  thereby.  The  notices 
in  this  case  were  directed  to  the  trustee  of  the  respect- 
ive districts,  and  were  served  upon  the  respective 
chairmen  of  the  boards.  By  section  4437  of  the  stat- 
utes the  trustees  of  school  districts  are  created  a  body 
politic  and  corporate.  They  contract  in  their  name 
as  trustees,  and  are  sued  and  sue,  and  are  proceeded 
against  in  that  style.  The  notice  is  not  to  the  indi- 
vidual trustees,  but  to  the  body  corporate.  It  was 
properly  served  upon  the  chairmen  of  the  boards, 
and  was  not  necessary  to  have  been  served  upon  each 
individual  member.  Like  other  bodies  corporate,  a 
service  upon  the  chief  executive  is  deemed  sufficient. 
Section  4428  of  the  statutes  provides  in  part:  **No 
district  hereafter  established  shall  include  less  than 
forty-five  pupil  children  except  in  cases  of  extreme 
emergency.  *'  It  is  claimed  by  appellees  that  this  pro- 
vision of  the  statutes  was  violated  in  two  particulars 
in  the  action  of  the  superintendent — one  in  that  It  left 
district  No.  54  with  less  than  45  pupil  children;  and 
the  other  in  that  there  was  no  extreme  emergency  for 
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his  action.  It  will  be  noticed  that  45  pupil  children 
is  fixed  as  the  minimum  to  authorize  the  creation  of 
a  school  di&trict,  but  the  exception  provided  in  the 
statute  shows  that  a  less  number  may  constitute  a  dis- 
trict. The  case  of  extreme  emergency  justifying  the 
adoption  of  a  less  number  is  not  specified  in  the  stat- 
ute. Nor  does  the  statute  expressly  confide  the  de- 
cision of  the  matter  to  any  particular  tribunal.  But 
we  are  of  opinion  that  the  purpose  of  the  Legislature 
was  to  leave  the  government  of  school  districts  to  the 
department  of  education.  An  elaborate  and  compre- 
hensive system  is  provided.  Over  it  all  is  the  Super- 
intendent of  Public  Instruction,  who  is  authorized  to 
prescribe  rules  and  regulations  for  carrying  the  pur- 
pose of  the  Legislature  into  effect.  A  board  of  edu- 
cation, composed  of  the  Superintendent  of  Public  In- 
struction, Secretary  of  State,  and  Attorney  General, 
is  made  the  head  of  the  educational  system  of  the 
State  so  far  as  its  public  schools  are  concerned.  The 
county  superintendent  is  put  in  control  of  the  various 
common  schools  of  the  county,  and  the  trustees  are 
put  in  charge  of  the  interests  of  their  respective  dis- 
tricts. The  determination  of  the  cases  of  extreme 
emergency  intended  by  the  statute  to  apply  must  have 
been  intended  to  be  left  to  some  or  all  of  these  oflBcials. 
We  are  of  opinion  that  it  is  confided  in  the  first 
instance  to  the  county  superintendent.  He  acts 
judicially  in  the  matter  in  a  sense.  He  must  exercise 
a  judgment  and  discretion  based  upon  his  knowledge 
of  the  situation  and  the  particular  qualifications  which 
he  may  possess  for  the  discharge  of  the  duties  of  his 
office.  Should  he  err  in  the  exercise  of  his  judgment, 
an  appeal  may  be  prosecuted  to  the  Superintendent 
of  Public  Instruction.  When  these  officials  have  deter- 
mined that  an  extreme  emergency  does  exist,  it  must 
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be  a  rare  case  when  the  courts  would  be  authorized 
to  interfere  with  their  exercise  of  judgment  in  the 
matter.  When  the  courts  interfere  at  all,  we  think  it 
must  be  upon  the  ground  either  of  a  lack  of  power  in 
the  official,  or  in  its  manifest  abuse.  The  lack  of 
power  would  exist  where  the  county  superintendent 
acted  without  notice,  as  was  held  in  Anderson,  Super- 
intendent V.  Green,  etc.  55  S.  W.  420,  21  Ky.  Law 
Rep.  1439,  or  acted  at  a  time  prohibited  by  the  stat- 
ute. Section  4427,  Ky.  St.  1903.  The  abuse  of  the 
power  must  be  such  act  as  is  corrupt,  or  from  such 
lack  of  consideration  as  clearly  indicates  a  failure  to 
hear  both  sides,  or  a  failure  to  exercise  judgment. 
Under  the  facts  of  this  case,  we  caunot  say  that  either 
of  the  conditions  above  alluded  to  existed.  Indeed, 
the  contrary  appears  to  be  the  truth.  The  superin- 
tendent seems  to  have  exercised  a  fair  judgment,  to 
have  heard  patiently,  and  considered  carefully,  the 
views  of  the  different  factions.  Nor  are  we  prepared 
to  say  from  the  record  that  his  decision  was  not  cor- 
rect. 

It  is  conceded  that  the  district  after  the  change  con- 
tained 43  pupil  children.  One  Lindsey,  a  resident  of 
the  district,  had  three  children  within  the  school  age 
at  the  time  of  the  change.  His  children,  however, 
were  outside  of  the  district,  and  had  been  for  some 
year  or  so.  There  is  nothing  in  the  record  to  show 
that  their  homes  had  been  permanently  fixed  at  points 
outside  the  district.  Prima  facie  the  domicile  of  the 
father  of  an  infant  is  the  infant's  domicile.  These 
children  would  have  had  the  legal  right  at  any  time 
upon  returning  to  their  father's  home  to  have  at- 
tended this  school.  Consequently  they  ought  to  have 
been  included  in  the  census  for  that  district.  This 
would  have  made  the  number  of  pupil  children  in  the 
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district  more  than  45.  The  judgment  of  the  circuit 
court  declared  that  the  action  of  the  superintendent 
was  void.  We  are  unable  to  concur  in  this  conclusion 
on  any  ground. 

Consequently  the  judgment  must  be  reversed,  and 
cause  remanded,  with  directions  to  dismiss  the  peti- 
tion. 


CASES  27.— ACTION  BY  THE  COMMONWEALTH  AGAINST 
M.  S.  BARKER  AND  ANOTHER  TO  RECOVER 
MONEY  ALLEGED  TO  BE  WRONGFULLY  WITH- 
HELD.—June  19. 

Commonwealih  v.  Barker 

Appeal  from  Franklin  Circuit  Court 

R.  L.  Stout,  Circuit  Judge. 

Judgment  for  defendants,  plaintiff  appeals— Af- 
firmed. 

1.  states — Officers — Recovery  of  Money  Paid  Under  Mistake  of 
Law.— Where  an  agent  of  the  Auditor  of  St&te  gave  his  whole 
time  in  good  faith  to  the  collection  of  license  fees  due  the 
State,  pursuant  to  the  direction  of  the  Auditor,  and  the  State 
received  the  benefit  of  the  work  and  expenses  and  paid  a  Just 
compensation  for  the  services  rendered,  the  State  could  not 
recover  the  sum  paid  on  the  ground  that  it  was  paid  under  a 
mistake  of  law,  without  accounting  to  the  agent  for  the  ex- 
penses and  services  rendered. 

2.  Same — Actions — Counterclaim. — A  defendant  In  an  action  by 
the  State  may  nuilntahi  a  counterclaim,  though  an  action 
against  the  S<tate  will  not  lie,  for  the  reason  tbat  a  citlsen 
cannot  sue  the  State  without  its  consent 

3.  Pleading — Counterclaim. — A   counterclaim   Is   an   Independent , 

action,  and  every  allegation  necessary  to  constitute  an  inde- 
pendent action  is  necessary  to  constitute  a  good  counterclaim, 
i.    Appeal  —  Remand — ^New   Trial  —  Counterclaim. — ^A   defendant 
may  set  up  a  counterclaim  after  a  judgment  in  his  fayor  has 
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been  reversed  on  appeal  and  tlie  cause  remanded  for  new 
trial. 

N.  B.  HAYS,  ATTORNEY  GENERAL,  and  C.  H.  MORRIS  for 
appellant. 

1.  The  State  is  not  liable  for  tlie  unauthorized  acts  of  its  offi- 
cers; and  if  such  acts  are  not  within  the  scope  of  their  authority, 
they  are  not  official  acts;  and  the  StaJte  cannot  be  made  liable 
upon  either  an  expressed  or  implied  contract,  or  upon  a  basis  of 
quantum  meruit. 

2.  If  the  consideration  of  an  express  contract  is  illegal,  the 
contract  is  void,  and  cannot  constitute  the  basis  of  an  action,  or 
a  ground  of  defense;  and,  for  a  greater  reason  that  that  which  is 
fllegal,  either  at  conunon  law  or  by  statute,  cannot  be  the  consid- 
nation  for  an  implied  contract:  Collins  v.  Merrell,  etc.,  59  Ky. 
(2  Met.),  164;  2  Bibb,  500;  6  Dana,  91;  8  B.  Mon.,  98;  8  B.  Mon.» 
90;  l^ank  v.  King,  44  N.  Y.,  87;  James  v.  Jellison,  94  Ind.,  292; 
9  Cyc,  740. 

3.  We  contend  that  under  the  following  authorities  the  trial 
court  erred  in  permitting  the  amended  answer  to  be  filed;  in  over- 
ruling the  demurrer  of  the  State  thereto;  in  not  lyustaining  the 
Staters  plea  of  res  Judicata;  in  transferring  to  equity;  in  con- 
firming  the  commissioner's  report  and  its  judgment,  and  on  the 
return  there  was  nothing  to  do  except  to  ascertain  how  much 
had  been  paid  appellee,  Barker,  within  five  years  n<^xt  before  the 
filing  of  the  action:  Sims  ▼.  Reed,  51  Ky.,  12;  B.  Mon.,  51;  Davis 
▼.  McCorke,  14  Bush,  746;  Francis  v.  Woods,  81  Ky.,  16;  Cason  v. 
Grant  Co.  Deposit  Bank,  16  Ky.  Law  Rep.,  447;  Bean  v.  Meguiar, 
Helm  Sf  Co.,  20  Ky.  Law  Rep.,  885;  Burnett  v.  Commonwealth 
(for  use),  21  Ky.  Law  Rep.,  695;  Thompson  v.  Louisville  Banking 
Co.,  etc.,  21  Ky.  Law  Rep.,  1611;  Stacy  v.  Vermont  Cent  R.  Co., 
82  Vt,  552;  A.  ft  E.  E.  of  Law,  Ist  ed.,  vol.  28,  p.  88. 

4.  The  trial  court  erred  In  traneferring  the  case  to  the  equity 
docket.  It  is  the  contention  of  the  State  that  the  amended  answer 
did  not  present  any  equitable  defense  whatever,  and  the  court 
arbitrarily  and  without  any  authority  to  do  so,  denied  the  State 
the  constitutional  right  of  trial  by  Jury:  Civ.  Code.  sec.  11;  Crea- 
ger  V.  Walker,  7  Bush  1;  Corder  v.  Weisenburgh,  95  Ky.,  185; 
O'Conner  v.  Henderson  Bridge  Co.,  95  Ky.,  633. 

W.  S.  PRYOR  and  HELM  ft  HELM  for  appellee. 
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POINTS  AND  AUTHORITIES. 

1.  Where  a  citizen,  in  good'  faith  and  under  a  belief  that  it  was 
his  duty  to  do  so,  expends  money  and  does*  work  for  the  State 
from  which  it  undoubtedly  receives  substantial  benefit,  and  under 
a  mistake  of  law  the  person  is  paid  a  commission  supposed  to  be 
authorized  by  statute,  that  person  in  suit  by  the  State  may, 
upon  the  plea  of  a  counter-claim,  be  allowed  the  reasonable  value 
of  his  services  and  his  actual  disbursements:  Commonwealth  v. 
Lyon,  24  Ky.  Law  Rep.,  1747. 

2.  Money  paid  under  a  mistake  of  law  cannot  be  recovered. 

(a)  When  the  plaintiff  has  received  a  substantia]  benefit. 

(b)  When  defendant  receives  it  in  good  faith  in  satisfaction 
of  an  equitable  claim. 

(c)  Nor  when  it  was  due  in  honor  and  conscience:  Greenleaf 
on  Evidence,  sec.  123,  and  authorities  there  cited. 

Opinion  of  the  Court  by  Judge  Lassing — ^Affirm- 
ing. 

.This  action  was  instituted  in  the  Franklin  circuit 
court  by  the  Commonwealth  of  Kentucky  to  recover 
of  L.  C.  Nomian,  ex-Auditor  of  the  State,  and  M.  S. 
Barker,  his  agent,  a  large  sum  of  money  of  which  it 
was  charged  they  had  wrongfully  and  fraudulently 
deprived  the  State.  The  petition  charged  that  the 
Auditor  and  his  agent  had  entered  into  a  fraudulent 
conspiracy  by  which  the  former  paid  over  to  the  lat- 
ter large  sums  of  money  as  fees  for  certain  illegal 
services  pretended  to  have  been  rendered  with  refer- 
ence to  the  collection  of  back  license  taxes.  The  de- 
fendant answered,  denying  all  the  allegations  of  the 
petition ;  then  pleaded  affirmatively  in  the  second  par- 
agraph that  the  agent  had  rendered  the  services  and 
collected  the  back  license  taxes  for  the  State  under 
the  advice  of  the  Attorney  General,  who,  when  the 
question  was  submitted  to  him,  advised  that  it  was 
the  duty  of  the  agent  to  perform  the  services,  and 
that  he  was  entitled  to  the  fees  allowed  by  the  law  for 
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such  work;  that  this  construction  of  the  statute  had 
existed  and  been  put  in  oi)eration  by  all  the  officers 
of  the  State  for  many  years,  and  recognized  by  the 
Legislature  as  the  correct  construction  of  the  statute, 
and  that  the  services  were  performed  under  the  direc- 
tion of  the  Auditor,  who  acted  under  the  legal  advice 
of  the  Attorney  General ;  and  pleaded  the  contempo- 
raneous construction  of  the  statute,  and  the  perform- 
ance in  good  faith  of  the  work  as  a  defense  to  the 
action.  The  trial  court  sustained  a  general  demurrer 
to  the  second  paragraph  of  the  answer,  holding  that, 
as  the  petition  charged  a  fraudulent  conspiracy,  the 
Commonwealth  would  have  to  recover  on  that  ground 
alone,  and  that  the  second  paragraph  was  not  a  good 
defense  to  the  charge  of  fraudulent  conspiracy  to  rob 
the  State.  The  case  came  on  for  trial  upon  the  allega- 
tions of  the  i)etition  and  the  denials  of  the  jBrst  para- 
graph of  the  answer.  The  Commonwealth  utterly 
failed  to  sustain  its  allegations  of  a  fraudulent  con- 
spiracy, and  contented  itself  alone  with  showing  that 
the  work  had  been  done  and  the  money  paid  to  the 
agent  At  the  close  of  the  plaintiff's  testimony  the 
trial  judge  gave  a  peremptory  instruction  to  the  jury 
to  find  for  the  defendant  on  the  ground  that  there  was 
no  evidence  to  support  the  charge  of  fraudulent  con- 
spiracy or  other  wrongdoing  on  the  part  of  the  defend- 
ants, or  either  of  them.  Upon  appeal  this  judgment 
was  reversed ;  the  court  holding  substantially  that  the 
Commonwealth  was  entitled  to  recover  fees  paid  with- 
out warrant  of  law,  although  there  was  no  evidence  of 
any  corrupt  bargain  between  the  Auditor  and  his 
agent  Thi-s  was  the  sole  question  before  the  court, 
and  any  general  language  in  the  opinion  which  seems 
to  go  beyond  this  is  dictum. 
When  the  case  returned  to  the  trial  court  the  def  end- 
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ant  Barker  was  permitted  to  refile  his  answer,  to 
which  theretofore  a  general  demurrer  had  been  sus- 
tained, and  he  was  also  permitted  to  amend  by  adding 
a  paragraph  in  which  he  alleged  that  he  had  x)er- 
formed  very  valuable  services  for  the  Commonwealth 
of  Kentucky,  and  expended  large  sums  of  money  of 
his  own  in  so  doing,  and  had  given  his  time  and  atten- 
tion exclusively  to  the  work ;  that  the  revenues  of  the 
State  had  been  largely  increased  by  reason,  of  his 
work,  and  that  the  State  had  accepted  the  results  of 
his  labor  and  the  expenditure  of  his  money;  and  that 
he  was  entitled  to  recover  the  reasonable  value  of  his 
services,  as  well  as  the  money  expended  by  him  in 
performing  the  services  for  which  the  State  had  ob- 
tained the  benefit.  The  case  was  referred  to  the  com- 
missioner to  take  proof  and  report  the  reasonable 
value  of  appellee's  services  and  his  money  outlay. 
The  commissioner  reported  that,  in  performing  the 
service  of  collecting  the  license  fees,  he  had  employed 
agents  whom  he  had  paid  in  the  aggregate  the  sum  of 
$5,377.05,  and  that  his  own  services  were  reasonably 
worth  20  i)er  cent  of  the  amount  covered  into  the 
treasury,  and  that  these  two  items  constituted  a  just 
and  lawful  counterclaim  against  the  Commonwealth. 
No  exceptions  were  filed  by  the  Commonwealth  to  the 
report  of  the  conmaissioner,  and  upon  final  hearing,  a 
I  judgment  was  awarded  allowing  the  counterclaim 
!  shown  to  be  due  by  the  commisisoner's  report;  and 
of  this  judgment  the  Commonwealth  now  complains. 
The  evidence  shows  that  M  S.  Barker  was  ap- 
pointed auditor's  agent  by  Gen.  Fayette  Hewitt  long 
before  the  origin  of  this  litigation ;  that  Hewitt,  as  the 
general  fiscal  official  of  the  State,  had  ascertained 
that  the  revenue  of  the  Commonwealth  from  license 
fees  had  very  largely  depreciated,  and  especially  was 
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this  true  in  Jefferson  county,  Ky.,  the  district  in 
which  appellee  was  auditor's  agent ;  that  Hewitt  there- 
upon ordered  his  agent  to  take  up  this  work,  and  to 
enforce  the  collection  of  all  past-due  licenses.  The 
appellee  was  loath  to  perform  this  work,  but  his  supe- 
rior in  office  informed  him  that  he  had  taken  the 
advice  of  the  Attorney  Ckneral,  who  was  of  the  opinion 
that  th6  work  was  a  part  of  the  agent's  duty,  and 
therefore  the  agent  must  do  it,  whereupon  the  appellee 
employed  other  persons,  whose  assistance  was  neces- 
sary to  the  thorough  performance  of  the  duty,  and 
entered  upon  the  discharge  of  these  newly  imposed 
duties.  It  had  become  largely  the  custom  in  Louis- 
faille  and  Jefferson  county  for  persons  who  carried  on 
business  for  which  a  license  was  required  to  operate 
the  business  without  paying  the  license,  and  running 
on  indefinitely  without  accounting  to  the  Common- 
wealth for  the  money  due  for  conducting  the  business. 
This  was  especially  true  in  the  liquor  business,  but  it 
was  also  true,  though  to  a  less  degree,  in  every  other 
business  for  which  a  license  was  charged.  Now,  appel- 
lee under  the  direction  of  the  Auditor  hunted  up  all 
such  persons,  and  either  by  indictment  or  threat  of 
the  same  forced  them  to  take  out  a  license ;  and,  where 
they  had  been  doing  business  for  any  length  of  time 
without  a  license,  he  required  the  county  clerk  to  ante- 
date it  to  the  original  period  at  which  it  should  have 
been  issued,  and  the  party  was  thus  required  to  pay 
to  the  State  the  license  demanded  by  law  for  the  whole 
period  of  time  during  which  he  had  been  doing  busi- 
ness. In  this  way  the  State  was  saved  the  loss  of  the 
license  fees  for  the  time  between  the  date  at  which  the 
Tparty  had  commenced  business  and  the  time  at  which 
he  finally  took  out  his  license.  It  needs  no  argument 
to  show  that  this  was  highly  beneficial  to  the  interest 
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of  the  State,  and  that  but  for  this  work  large  sums  of 
money  would  have  been  lost  to  it;  and  this  the  evi- 
dence shows  without  any  sort  of  attempt  at  contradic- 
tion. The  evidence  abundantly  shows  that  the  revenue 
of  the  State  from  the  source  of  license  fees  was  enor- 
mously increased  during  the  time  when  appellee  was 
engaged  in  looking  after  the  collection  of  this  branch 
of  the  revenjue.  Indeed,  the  Commonwealth  makes  no 
pretense  of  controverting  the  fact  that  the  labors  of 
the  appellee  were  highly  beneficial  to  the  State,  but 
contends  that  although  the  State  received  the  services 
and  they  were  beneficial,  yet,  unless  there  is  an  express 
warrant  of  law,  he  cannot  recover  on  quantum  meruit, 
and  that  the  trial  court  erred  in  permitting  the 
defendant  (appellee)  to  amend  his  answer  and  set  up 
a  counterclaim  after  the  return  of  the  case  from  the 
Court  of  Appeals. 

We  cannot  concur  in  this  conclusion.  The  record 
shows  without  a  shadow  of  contradiction  that  appel- 
lee in  the  utmost  good  faith  undertook,  in  obedience 
to  the  commands  of  his  superior,  who  had  a  right  to 
direct  him,  to  perform,  and  did  perform  for  a  long 
period  of  years,  very  valuable  services  to  the  Com- 
monwealth; that  from  time  to  time,  as  he  covered 
mioney  into  the  treasury  as  the  result  of  his  labor, 
the  Auditor  drew  his  official  warrant  on  the  Treas- 
urer in  favor  of  the  agent  for  the  fees  which  they 
believed  the  law  authorized  to  be  paid.  These  war- 
rants were  paid  by  the  Treasurer  in  due  course; 
that  a  very  large  part  of  the  money  so  paid  to  him 
the  agent  paid  over  to  those  whom  he  had  employed 
to  assist  him  in  doing  the  work  of  which  the  State 
received  the  benefit.  Tliis  work,  as  said  before,  was 
performed  over  a  long  series  of  years.  It  was  done 
at  the  instance  and  under  the  direction  of  two  Auditr 
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ors,  Hewittt  and  Normaii,  and  two  Attorneys  General, 
Hardin  and  Hendricks,  the  two  latter  of  whom 
rendered  opinions  to  the  effect  that  it  was  the  duty 
of  the  agent  to  do  the  work  and  that  he  was  entitled 
to  be  paid  therefor.  During  this  long  period  of  time 
that  this  work  was  being  so  done  and  so  remunerated, 
the  Legislature  met  from  time  to  time,  and  it  is 
common  knowledge  that  the  accounts  of  the  Auditor 
are  examined  and  passed  upon  by  each  Legislature 
that  assembles.  That  the  legislative  branch  of  the 
government  did  not  disapprove  of  the  construction 
placed  upon  the  l^w  by  the  Attorneys  General  and 
Auditors  mentioned  may  fairly  be  presumed  from  the 
fact  that  no  change  was  made  in  the  law,  or  objec- 
tion to  the  payment  to  the  agent. 

Assuming,  then,  that  the  appellee  for  a  consider- 
able number  of  years  gave  his  whole  time  in  good 
faith  to  the  performance  of  certain  duties  imposed 
upon  him  by  his  superiors  in  office,  and  which  was 
highly  advantageous  to  the  State,  and  which  cost 
him  money  in  a  large  sum,  can  the  State,  after  re- 
ceiving the  benefit  of  the  agent's  work  and  his  out- 
lay, and  after  paying  over  to  him  a  fair  and  just 
remuneration,  now  recover  from  him  the  sum  so  paid, 
under  the  theory  that  it  was  paid  under  a  mistake 
of  law,  without  accounting  to  him  in  any  wise  for 
his  money  expenditure  or  the  loss  of  his  time?  Green- 
leaf  in  his  work  on  Evidence  volume  2,  section  123, 
thus  states  the  rule:  ''Nor  can  money  paid  under  a 
mistake  of  facts  be  reclaimed  where  the  plaintiff  has 
derived  a  substantial  benefit  from  the  payment;  nor, 
where  the  defendant  received  it  in  good  faith  in  sat- 
isfaction of  an  equitable  claim ;  nor,  where  it  was  due 
in  honor  and  conscience."  Certainly  it  will  not  be 
contended  that  the  appellee  was  not  in  honor  and 
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good  conscience  entitled  to  be  remnnerated  for  hiB 
valuable  services;  and  if  ihe  question  here  involved 
was  between  individuals  nobody  would  have  the 
slightest  doubt  of  the  right  of  the  appellee,  as  a  mat- 
ter of  law,  to  be  remunerated  for  his  services.  The 
Commonwealth  cannot  be  permitted  to  allow  one  to 
go  on  year  after  year  laying  out  his  money  for  its 
benefit,  and  giving  his  whole  time  and  services  for 
its  advantage^  and,  after  paying  him-  for  such  serv- 
ices, then,  after  a  long  period  of  time,  to  recover  it 
from  him  as  money  paid  under  a  mistake  of  law,  and 
leave  him  without  any  sort  of  recourse.  Certainly, 
if  appellant  was  an  individual,  no  one  would  hesitate 
to  say  that  this  conduct  would  be  inequitable  and 
unjust. 

The  very  question  we  have  here  arose  in  the  case 
of  Commonwealth  v.  Lyon,  72  S.  W.  323,  24  Ky.  Law 
Bep,  1747,  which  involved  these  facts:  H.  B.  Lyon, 
J.  M.  Thomas,  and  W.  Carpenter  were  appointed  in 
April,  1884,  as  commissioners  to  superintend  the 
building  of  the  branch  penitentiary  at  Eddyville  for 
the  Commonwealth.  The  contract  to  do  the  work  and 
supply  the  material  was  let  to  Mason  &  Co.  and 
O'Connor  &  Brewster.  After  the  work  had  gotten 
under  way  the  State  failed,  for  reasons  not  given,  to 
make  sufficient  provisions  of  funds  for  carrying  on 
the  work,  whereupon  the  contractors  abandoned  it. 
Thereupon  the  commissioners,  without  any  contract 
with  the  State,  and  without  any  specific  warrant  of 
law  therefor,  but  under  the  advice  and  at  the  request 
of  the  sinking  fund  commissioners,  who  had  general 
supervision  of  the  matter,  undertook  to  complete  the 
building  with  such  funds  as  the  State  afterwards  fur- 
nished, and  did  finally  complete  the  structure.  Now, 
imder  the  law  these  commissioners  were  entitled  to 
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their  traveling  and  necessary  official  expenses,  but 
nothing  for  their  supervisory  work.  It  was  originally 
contemplated  that  they  should  visit  the  penitentiary 
building  from  time  to  time  to  see  that  the  contractors 
were  keeping  the  terms  of  their  contract  with  the 
State;  but  it  was  not  originally  intended  that  they 
should  receive  anything  for  the  supervisory  work. 
When  the  contractors  abandoned  the  building,  the 
commissioners,  in  order  to  prevent  loss  to  the  State, 
under  the  advice  and  direction  of  the  sinking  fund 
commissioners,  gave  a  great  deal  of  supervisory  time 
to  the  building,  and  after  it  was  completed  they  were 
paid  their  official  and  traveling  expenses  but  nothing 
more,  whereupon  they  made  claim  against  the  State 
to  be  paid  for  the  value  of  their  services  in  supervis- 
ing the  work,  basing  it  upon  the  ground  that  these 
services  were  very  valuable  to  the  Commonwealth, 
and  that  they  were  given  in  good  faith,  under  the 
direction  of  the  sinking  fund  commissioners,  and  that 
the  State  had  received  and  accepted  them,  although 
there  was  no  contract  or  law  authorizing  the  remun- 
eration. In  order  that  they  might  present  their  legal 
claim  against  the  State,  the  Legislature  passed  an  act 
waiving  its  sovereign  prerogative  of  not  being  sued, 
and  authorized  the  commissioners  to  sue  and  recover 
whatever  was  due  them  in  law  or  in  equity.  This 
act  did  not  create  a  cause  of  action  which  the  com- 
missioners did  not  theretofore  have.  It  simply  gave 
them  a  remedy  of  bringing  the  soverign  before  the 
court,  which  they  would  not  have  had  without  it.  The 
trial  court  gave  a  judgment  for  the  full  value  of  the 
commissioners'  services,  being  the  sum  of  $4,000, 
with  interest,  as  prayed  for  in  the  petition.  The  then 
Attorney  General  deeming  that  the  judgment  was 
just,  so  far  as  the  principal  of  the  claim  was  con- 
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cemed,  appealed  only  from  so  nrach  of  it  as  gave 
interest  from  the  time  of  the  institution  of  the  action. 
On  appeal  the  judgment  was  affirmed.  Common- 
wealth V.  Lyon,  72  S.  W.  323,  24  Ky.  Law  Rep.  1747. 
In  the  opinion  it  is  said :  ''When  the  Legislature  gave 
its  consent  that  the  sovereign  might  be  sued,  it  left 
it  to  the  court  to  determine  what,  if  any,  recovery 
should  be  had,  and  the  same  discretion  existed  with 
reference  to  interest  as  in  other  cases.  The  only  dif- 
ference between  the  sovereign  and  an  individual  is 
that  it  requires  the  sovereign's  consent  to  be  sued, 
but^  when  that  consent  has  been  obtained,  then  the 
court  has  the  right  to  determine  the  question  of  inter- 
est, as  it  would  have  in  a  suit  of  one  citizen  against 
another." 

When  the  State  sued  appellee,  he  became  at  once 
'  entitled  to  maintain  any  counterclaim  he  had  against 
I  it,  although  he  could  not  have  set  up  the  counterclaim 
I  as  an  original  cause  of  action,  for  the  reason  that  a 
citizen  cannot  sue  the  State  without  its  consent.  Com- 
monwealth V.  0.  &  M.  R.  R.  Co.,  81  Ky.  572,  5  Ky. 
Law  Rep.  650;  Commonwealth  v.  Todd,  9  Bush,  708. 
The  fact  that  appellee  did  not  set  up  his  counter- 
claim before  the  second  trial  does  not  conclude  his 
right  so  to  do.  A  counterclaim  is  really  an  independ- 
ent action,  and  every  allegation  necessary  to  consti- 
tute an  independent  action  is  necessary  to  constitute 
a  good  counterclaim;  and,  although  a  party  may  set 
up  a  cause  of  action  as  a  counterclaim  to  a  suit 
brought  against  him,  his  failure  so  to  do  does  not 
conclude  his  right  to  afterwards  bring  his  suit  The 
appellee  might  have  waited  until  after  the  judgment 
against  him  and  executior  issued,  and  then  set  up 
his  counterclaim  against  its  enforcement.  Emerson 
v.  Herriford,  8  Bush,  229;  China  v.  Mitchell,  2  Mete 
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92;  Eoss  V.  Boss,  3  Mete.  274  and  Moss  v.  Kowland, 
1  Duv.  322.  Appellee's  right  to  maintain  his  counter- 
claim  is  strengthened  by  that  line  of  cases  which  hold 
that  the  State  is  entitled  to  recover  against  a  luna- 
tic's estate  on  a  quantum  meruit  its  reasonable  ex- 
pense for  his  keep  and  maintenance  at  'its  asylum, 
although  by  reason  of  defects  in  the  proceedings  in 
the  inquest  of  lunacy  the  judgment  is  void,  and  re- 
covery could  not  be  had  under  the  statute. 

For  the  foregoing  reasons,  the  judgment  is  affirmed. 

Barker^  J.,  not  sitting. 


CASE  28.— CONSOLTOATED  ACTIONS  BETWEEN  KATE  L. 
74JG01NS'  TRUSTEE  AND  THl^  OC^MMON WEALTH: 
FANNIE  H.  KEMP'S  TRUSTEE  AND  THE  CITY  OP 
LEXINGTON  AND  KITTIE  Q.  PORSYTHE  AND  THE 
CITY  OP  LEXINGTON  ON  THE  QUESTION 
WHETHER  INTANGIBLE  PROPERTY  IN  TH15  POS- . 
SESSION  OP  A  TRUSTEE  IS  LIABLE  TO  TAXAION. 
— June  19. 

Higgins  V.  Commonwealth  !.}|g 


Appeal  from  Fayette  Circuit  Court. 

Watts  Pabkek,  Circuit  Judge. 

From   the   judgment   the   plaintiffs   appeal. — ^Af- 
firmed. 

Taxation — Property  Liable — Property  of  Non-residents  In  Hands 
of  Resident  Trustee. — Const.  Sec.  172  provided  that  all  prop- 
erty not  exempt  shall  be  assessed  for  taxation  at  Its  fair  cash 
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value.  Ky.  Stats.,  1903,  c.  108,  Sec.  4020,  provides  that  ''all 
real  and  personal  property  wltbin  the  State  *  *  *  shall 
oe  subject  to  taxation,  unless  the  same  be  exempt  from  tax- 
ation by  the  Constitution.  •  •  ♦"  Sec.  4022  provides  that 
"for  the  purposes  of  taxation  real  estate  shall  include  all 
lands  within  this  State,  and  improvements  thereon;  and  per- 
sonal estate  shall  include  every  other  species  and  character 
of  property,  that  which  Is  tangible  as  well  as  that  which  is 
intangible."  Sec.  4058  requires  that  a  trustee  list  property 
.held  by  him  in  such  capacity  in  the  name  of  the  real  owner. 
Held,  that  notes,  bonds  and  other  securities  owned  by  non- 
residents, but  in  the  hands  of  a  resident  fiduciary  for  the  pur- 
pose of  controlling  and  investing,  are  taxable  at  the  place  of 
his  residence. 

J.  D.  &  G.  R.  HUNT  for  appellants. 

POINTS   AND  AUTHORITIES    CITED, 

1.  Intangible  personal  property  in  the  hands  of  a  trustee  is 
taxable  at  the  residence  of  the  real  owner  of  the  funjd,  and  not  at 
the  residence  of  the  trustee,  whether  such  real  owner  be  a  resident 
or  non-resident  of  the  State  of  Kentucky:  Ky.  Stats.,  sec.  4020; 
City  of  Lexington  v.  Fishback's  trustee,  109  Ky.,  770:  22  Ky.  Law 
Rep.,  1392;  Harting*s  ex'or.  v.  City  of  Lexington,  19  Ky.  Law 
Rep.,  1829;  Board  of  Council  of  Frankfort  v.  Fidelity  Trust  &  S. 
V.  Co.,  Ill  Ky.,  667;  23  Ky.  Law  Rep.,  908;  Deposit  Bank  of 
Owensboro  v.  Daviess  County,  102  Ky.,  214;  Commonwealth  of 
Kentucky  v.  Bank  of  Commerce,  81  S.  W.,  679;  26  Ky.  Law  Rep., 
407;  Boeke  v.  Safety  Vault  Co.,  22  Ky.  Law  Rep.,  181;  City  of 
Louisville  V.  Shirley,  80  Ky.,  72;  Cooley  on  Taxation,  p.  1;  Chea- 
ney  v.  Hooser,  9  B.  Mon.,  341-6;  Lexington  v.  McQuillan's  heirs, 
9  Dana,  513;  Union  Refrigerator  Transit  Co.  v.  Commonwealth  of 
Kentucky;  Advance  Sheet  Supreme  Court,  decided  No.  — ,  1905; 
Johnson  v.  City  of  Lexington,  14  B.  Mon.,  661;  Commonwealth 
of  Kentucky  v.  Bradley- Watkins  Tie  Company,  27  Ky.  Law  Rep., 
541;  Covington  v.  Pullman  Company,  28  Ky.  Law  Rep.,  200;  Ayer 
&  Lord  Tie  Co.  v.  Keown,  28  Ky.  Law  Rep.,  201. 

2.  Intangible  personalty  held  by  a  trustee  for  a  non-resident 
is  not  taxable  for  city  purposes,  even  though  the  trustee  resides 
in  such  city:  Ky.  Stats.,  sec.  3174,  and  cases  cited  above. 

WM.  ROGERS  CLAY  and  L.  J.  MOORE  for  appellees. 
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1.  The  legislature  has  provided  for  the  taxation  of  such  prop- 
erty by  the  State  and  county,  and  by  municipalities  of  the  second 
class:  Ky.  Stats.,  sees.  4020,  4022,  3174,  3179;  Baldwin  v.  Shine, 
84  Ky.,  502;  Boske,  sheriff,  v.  Security  Trust  &  Safety  Vault  Co., 
22  Ky.  Law  Rep.,  181;  Detroit  v.  Lewis,  109  Mich.,  155;  in  re  Ail- 
man,  17  R.  L,  362;  Guthrie  v.  Pittsburg,  C,  C.  &  St.  L.  R.  Co., 
158  Pa.  Stats.,  433;  Whiting's  estate,  150  N.  Y.,  27;  Board  of  Coun- 
cil of  town  of  Nicholasville  v.  Rarick,  19  Ky.  Law  Rep.,  1415; 
Youtaey,  receiver,  v.  Commonwealth,  22  Ky.  Law  Rep.,  1914. 

2.  The  legislature  had  the  power  to  enact  the  laws  above  set 
out:  Cooley  on  Taxation,  3d  ed.,  vol.  1,  p.  86;  Am.  &  Eng  Enc. 
of  Law,  1st  ed.,  vol.  22,  p.  133;  Price  v.  Hunter,  34  Fed  Rep.,  355; 
In  Board  of  Commissioners  v.  Leonard,  57  Kan.,  531;  Johnsont 
sheriff,  v.  Bradley- Watkins  Tie  Co.,  27  Ky.  Law  Rep.,  540;  City  of 
Covington  v.  Pullman  Co.,  28  Ky.  Law  Rep.,  200;  Bristol  v.  Wash- 
fcigton  County,  177  U.  S.,  141,  Law  ed.  705;  New  Orleans  v.  Stem- 
pie,  175  U.  S.,  317. 

3.  The  property  in  question  enjoys  the  protection  of  the  laws, 
though  under  the  new  Constitution  the  right  of  taxation  no  longer 
depends  upon  the  benefits  received  by  the  property:  Louisville 
bridge  Co.  v.  City  of  Louisville,  22  Ky.  Law  Rep.,  703;  Ayer  & 
Lord  Tie  Co.  v.  Keown.  Sheriff,  28  Ky.  Law  Rep.,  201. 

4.  The  cases  quoted  by  counsel  for  appellant  are  easily  distin- 
^istied  from  the  cases  under  consideration:  City  of  Lexington  v. 
Flshback's  trustee,  22  Ky.  Law  Rep.,  1392;  Harting's  extrx.  v. 
City  of  Lexington,  19  Ky.  Law  Rep.,  1829;  Board  of  Councilmen 
4>f  City  of  Frankfort  v.  Fidelity  Trust  and  Safety  Vault  Co.,  23 
Ky.  Law  Rep..  908;  Baldwin  v.  Shine,  84  Ky.,  502;  Youtsey  v.  Com- 
monwealth, 28  Ky.  Law  Rep.,  914. 

Opinion  of  the  Court  by  Judge  Carroll — AflSrm- 
ing. 

These  three  appeals,  involving  substantially  the 
same  question  of  law,  will  be  disposed  of  together. 

Is  intangible  personal  property,  such  as  notes, 
mortgages,  and  bonds,  held  by  and  in  the  possession 
of  a  trustee  in  this  State,  who  manages  and  controls 
it,  liable  for  taxation  for  State,  city  and  county  pur- 
poses, at  the  residence  of  the  trustee,  when  the  cestui 
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que  trust  is  a  nonresident  of  the  State  t  The  prop- 
erty in  question  was  not  temporarily  in  the  State. 
The  trustee  in  whose  custody  it  was,  exercised  com- 
plete control  over  it  by  loaning  it  out,  investing  the 
proceeds,  and  collecting  interest.  This  being  true,  the 
property  had  an  actual  situs  in  this  State,  and  was 
subject  to  taxation.  The  question  involved  is  inter- 
esting, important,  and  practical,  because  it  will  di- 
rectly affect  the  interests  of  all  nonresidents  of  this 
State  for  whose  use  and  benefit  intangible  personal 
property  is  held  by  resident  fiduciaries.  The  author- 
ity to  tax  is  vested  in  the  State,  and  the  municipality 
and  taxing  districts  created  by  it,  and  is  supreme, 
subject  to  constitutional  and  statutory  limitations  and 
regulations,  and  each  State  is  left  free  to  determine 
for  itself  the  character  of  property  that  shsll  be 
taxed,  the  amount  of  taxes  that  shall  be  imposed,  and 
the  method  of  assessing  it  for  taxation.  In  this  State 
the  Constitution  designates  the  property  that  shall 
be  exempt  from  taxation,  and  provides  that  taxes 
shall  be  uniform  upon  all  property  subject  to  taxation 
within  the  territorial  limits  of  the  authority  levying 
the  tax,  and  that  all  property  not  exempt  shall  be 
assessed  for  taxation  at  its  fair  cash  value.  In  pur-' 
suance  of  these  constitutional  requirements,  the  Gen- 
eral Assembly  enacted  the  system  of  laws  regulating 
revenue  and  taxation  found  in  chapter  108  of  the 
Kentucky  Statutes  of  1903 ;  these  laws  being  in  force 
at  the  time  the  property  in  controversy  was  sought 
to  be  taxed.  In  section  4020  of  this  chapter  it  is  pro- 
vided in  part  that  ^^all  real  and  personal  property 
within  this  State  *  *  *  shall  be  subject  to  taxation, 
unless  the  same  be  exempt  from  taxation  by  the  Con- 
stitution ;  and  shall  be  assessed  at  its  fair  cash  value 
estimated  at  the  price  it  would  bring  at  a  fair  volunr 
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tary  sale."  Section  4022 :  ^*For  the  purpose  of  taxa- 
tion, real  estate  shall  include  all  lands  within  this 
State,  and  improvements  thereon;  and  personal  estate 
shall  include  every  other  si)ecies  and  character  of 
property,  that  which  is  tangible  as  well  as  that  which 
is  intangible. "  The  interrogatories  to  be  propounded 
by  the  assessor  to  each  taxpayer,  and  which  shall  be 
answered  under  oath,  require  him  to  state:  ^*Were 
you  on  the  15th  day  of  September  of  the  present  year 
executor  of  a  will,  or  administrator  or  curator  of  the 
estate  of  any  deceased  person,  or  guardian,  com- 
mittee, assignee,  commissioner,  receiver,  or  trustee, 
of  any  person;  or  have  you  in  your  possession  or 
under  your  control  any  property,  money,  or  other 
thing  of  value,  belonging  to  any  person  or  corpora- 
tion!" And,  if  the  answer  is  in  the  afSrmative,  the 
person  is  required  to  list  such  property  separate 
from  his  own,  and  in  the  name  of  the  real  owner,  and 
show  by  whom  listed.  It  will  thus  be  seen  that  there 
is  nothing  in  the  Constitution  that  interferes  with  the 
right  to  tax  the  property  owned  by  appellants;  and 
that  the  Legislature  by  its  enactments  has  expressly 
provided  that  it  shall  be  taxed.  Therefore,  if  this 
property  escapes  taxation,  warrant  for  so  holding 
must  be  found  outside  of  the  letter  of  the  Constitu- 
tion and  the  statutes  enacted  in  pursuance  thereof. 
If  property  sought  to  be  taxed  is  in  the  possession  of 
a  resident  trustee,  it  enjoys  the  benefit  of  the  protec- 
tion of  the  laws  of  the  State,  and  the  cities  where  it 
is  situated;  and,  as  taxation  and  protection  are  said 
to  go  hand  in  hand,  and  be  reciprocal  obligations,  it 
should  bear  its  proportionate  share  of  the  burdens  of 
government,  unless  some  sound  reason  can  be  found 
to  exempt  it  from  these  obligations. 
In  view  of  the  importance  of  the  question  involved, 
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and  the  argument  that  the  judgment  of  the  lower 
court  is  in  conflict  with  the  decisions  of  this  court, 
and  not  in  harmony  with  the  current  of  authority 
bearing  on  the  question,  we  will  proceed  to  examine 
with  some  care  the  cases  relied  on  pointing  out  the 
difference  between  them  and  the  one  at  bar;  but, 
before  doing  so,  wish  to  observe  that  it  is  important 
to  keep  in  mind  the  fact  that  it  is  the  contention  of 
appellants  that  this  property  is  not  subject  to  tax- 
ation for  either  State,  county,  or  municipal  purposes 
at  any  place  in  this  State,  that  it  is  exempt  from  and 
beyond  the  reach  of  all  our  tax  laws,  and  cannot  be 
required  to  contribute  anything  to  the  support  of  any 
of  the  jurisdictions  whose  protection  it  enjoys.  In 
City  of  Lexington  v.  Fishback's  Trustee,  60  S.  W. 
727,  22  Ky.  Law  Rep.  727,  109  Ky.  770,  the  trustee 
resided  in  Fayette  county,  Ky.,  the  beneficiary  in 
Jefferson  county,  Ky.,  and  the  question  before  the 
court,  was  whether  personal  property  held  by  a  trus- 
tee was  taxable  at  the  residence  of  the  trustee  or  of 
the  beneficiary,  and  the  court  held  it  was  taxable  at 
the  residence'  of  the  beneficiary.  In  Harting,  Ex'r, 
V.  City  of  Lexington,  43  S.  W.  415,  19  Ky.  Law  Rep. 
1829,  William  Harting  devised  all  of  his  estate  to  his 
widow,  Jane  Harting,  for  life,  and  appointed  H.  F. 
Hillenmeyer  executor  of  the  will.  Hillenmeyer  lived 
outside  the  corporate  limits  of  the  city  of  Lexington, 
whilst  Mrs.  Harting  lived  in  the  city.  The  question 
to  be  determined  was  whether  the  estate  held  by  Mrs. 
Harting  for  life  should  be  taxed  at  her  residence  or 
that  of  Hillenmeyer,  and  it  was  held  that  as  the  widow 
was  entitled  to  the  use  and  benefit  of  the  estate  dur- 
ing her  life,  and  the  law  required  the  life  tenant  to 
pay  the  taxes  upon  the  estate  so  held,  the  situs  of  the 
intangible  personal  property  was  at  the  place  of  Mrs. 


Digitized  by 


Google 


Vol.  126.]  APRIL  TEEM,  1907.  217 

Hlggins  V.  Commonwealth. 

Harting's  residence,  and  not  that  of  the  executor.  In 
Board  of  Counoilmen  v.  Fidelity  Trnst  &  Safety  Vault 
Co.,  64  S.  W.  470,  23  Ky.  Law  Eep.  908,  111  Ky.  667, 
the  Frankfort  Water  Company,  a  domestic  corpora- 
tion, issued  and  sold  its  bonds  which  were  made  pay- 
able to  Grant  Green,  as  trustee,  who  resided  in  Frank- 
fort. They  were  secured  by  a  mortgage  ujwn  the 
property  of  the  water  company  which  was  located  in 
Franklin  county,  but  partly  within  and  partly  without 
the  city  of  Frankfort.  The  bonds  were  purchased  by 
nonresidents  of  the  State.  The  trustee  never  had  any 
interest  in,  possession  of,  or  control  over  the  prop- 
erty covered  by  the  mortgage,  nor  had  he  at  any  time 
in  his  own  right  or  as  trustee,  or  agent,  or  in  any  other 
capacity,  the  possession,  ownership,  or  control  of  any 
of  the  bonds.  In  a  proceeding  by  the  city  to  tax  these 
bonds,  it  was  held  that  they  were  not  liable  to  taxa- 
tion; the  opinion  being  rested  upon  the  ground  that 
the  settled  rule  and  policy  in  this  State  was  to  tax 
mortgaged  real  estate  to  the  mortgagor  at  the  place 
where  it  was  situated,  but  the  mortgage  itself  when  in 
the  possession  of  and  owned  and  controlled  by  a  non- 
resident of  the  State  was  not  taxable  here.  In  Com- 
monwealth V.  Bank  of  Commerce,  26  Ky.  Law  Rep. 
407,  81  S.  W.  679,  118  Ky.  547,  and  Deposit  Bank  of 
Owensboro  v.  Daviess  County,  102  Ky.  214,  19  Ky. 
Law  Rep.  248,  39  S.  W.  1030,  44  L.  R.  A.  825,  the 
banks  for  reasons  fully  stated  in  the  opinion,  and  that 
in  our  judgment  have  no  application  to  the  question 
before  us,  were  held  not  liable  for  taxation  upon  their 
deposits.  In  City  of  Louisville  v.  Sherley,  80  Ky.  71, 
3  Ky.  Law  Rep.  566,  the  question  before  the  court 
was  whether  the  situs  of  intangible  personal  property 
for  taxation  was  at  the  residence  of  the  guardian  or 
that  of  the  infant  wards ;  the  guardian  residing  in  the 
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city  of  Louisville,  and  the  wards  in  Jefferson  county, 
outside  of  the  city.  In  reaching  the  conclusion  that 
the  property  should  be  taxed  at  the  residence  of  the 
wards,  the  court  said:  ^^ While  the  situs  and  control 
of  the  property  may  by  law  be  made  the  test  of  its 
being  subject  to  taxation  in  a  particular  locality, 
whether  in  the  hands  of  the  owner  or  the  agent,  still 
the  mere  fact  that  a  guardian  of  infants  lives  within 
the  municipality,  while  the  infants  are  domiciled  in 
another  county  or  outside  the  city  limits,  will  not 
subject  their  estate  in  the  pockets  of  the  guardian 
or  the  vaults  of  a  city  bank  to  taxation  for  municipal 
purposes.  The  safety  and  value  of  their  estate  is  as 
well  protected  and  preserved  by  the  State  government 
as  that  of  the  municipality  into  which  it  has  been  car- 
ried. They  have  not  sought  its  protection  or  claimed 
its  benefits,  and  were  powerless  to  restrain  the  guard- 
ian from  taking  this  property  from  the  domicile  of 
their  father  in  Jefferson  county  to  his  domicile  in  the 
city  of  Louisville.  This  is  not  a  case  where  the  guard- 
ian is  conducting  a  business  for  the  infants,  or  invest- 
ing money  from  nonresidents,  nor  is  it  a  case  where 
the  representative  is  invested  with  title  to  the  estate 
he  represents,  and,  while  the  case  of  a  personal  rep- 
resentative or  trustee  might  present  stronger  reasons 
for  taxation,  we  do  not  determine  that  such  represent- 
ative would  be  liable,  as  the  case  is  not  before  us." 
In  this  and  other  cases  announcing  the  same  doctrine 
it  will  be  observed  that  both  the  fiduciary  and  the  ben- 
eficial owner  of  the  personal  estate  were  residents 
of  this  State;  and  the  only  question  presented  was 
whether  the  property  should  be  assessed  for  taxation 
at  the  residence  of  the  fiduciary,  or  that  of  the  cestui 
que  trust  In  the  Sherley  Case,  which  is  the  leading 
one  upon  this  subject,  and  the  others  that  have  fol- 
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lowed  it,  the  court  adopted  the  view  that,  as  the  prop- 
erty was  situated  within  the  State,  it  was  merely  a 
question  of  construction  as  to  where  it  should  be 
taxed;  and  the  court,  whilst  recognizing  that  the 
statute  might  require  the  fiduciary  to  list  the  prop- 
erty, ruled  that  the  taxes  should  be  paid  as  at  the 
place  of  the  owner.  Thus,  in  the  Fishback  Case,  it  is 
said:  ^*The  statute  requires  that  every  executor, 
administrator,  guardian,  or  trustee  is  required  to  list 
property  held  by  him  in  such  capacity  separate  from 
his  own,  and  in  the  name  of  the  real  owner,  and  shown 
by  whom  listed.  This  section  is  cited  by  appellant  to 
show  that  such  property  is  taxable  at  the  residence 
of  the  fiduciary,  as  it  seems  to  require  the  listing  to 
be  at  his  residence.  But,  if  regarded  in  this  light,  it 
proves  too  much,  for  that  construction  would  also 
make  the  property  of  a  ward  listable  and  taxable  at 
the  residence  of  the  guardian,  which  this  court  in  the 
Sherley  Case  has  held  was  not  the  law.  But  we  think 
the  requirement  is  only  to  prevent  property  from^ 
escaping  taxation  by  reason  of  the  fiudciary  and  ben- 
eficiary having  different  residences,  and  to  that  end  is 
a  requirement  that  the  fiduciary  shall  in  the  county 
of  his  own  residence  answer  the  question  as  to  what 
property,  if  any,  he  holds  in  such  capacity,  and  shall 
list  the  property  so  held  by  him  separate  from  his 
own,  in  the  name  of  the  real  or  beneficial  owner,  at  the 
place  where  such  property  is  properly  taxable." 

It  was  not  sought  in  these  cases  to  exempt  entirely 
the  property  from  taxation,  the  only  question  being 
the  place  at  which  it  should  be  taxed,  and  the  court 
saw  proper  to  give  the  statute  such  a  construction  as 
would  subject  the  property  to  taxation  at  the  resi- 
dence of  the  beneficial  owner,  and  this  rule  of  con- 
struction has  been  followed  in  this  class  of  cases  for 
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^o  long  a  time  that  it  has  become  firmly  fixed  as 
part  of  the  fiscal  laws  of  the  State,  and  will  not  now 
be  disturbed.  But  the  Legislature  has  left  no  room 
for  construction  as  to  the  situs  for  taxation  of  the 
property  sought  to  be  taxed  in  the  cases  before  us.  It 
has  as  we  have  seen  in  the  statutes  supra  distinctly 
given  a  situs  to  this  class  of  property  at  the  residence 
of  the  trustee ;  and,  as  the  beneficial  owner  is  a  non- 
resident, it  follows  that  the  property  must  be  taxed 
at  the  residence  of  the  trustee,  or  not  at  all.  It  has 
never  been  held  that  personal  property  having  an 
actual  situs  in  this  State  should  be  exempt  from  tax- 
ation at  any  place  in  the  State.  Thus,  in  Baldwin  v. 
Shine,  84  Ky.  502,  2  S.  W.  164,  8  Ky.  Law  Rep.  496, 
personal  assets,  such  as  notes  and  bonds,  in  the  hands 
of  a  personal  representative  who  qualified  here  as 
administrator  of  a  nonresident  decedent,  was  required 
to  pay  taxes  upon  the  assets  in  his  hands.  The  argu- 
ment was  made  that  the  assets,  being  mere  evidences 
•  of  indebtedness,  had  no  actual  situs,  and  must  be 
treated  as  constructively  located  with  {he  owners  and 
at  their  domicile  in  another  State,  but,  after  citing 
the  statute,  this  court  said:  ^^It  is  manifest  from 
these  statutory  provisions  that  it  was  not  intended 
that  property  should  escape  taxation  by  the  govern- 
ment which  protects  it.  The  word  *  owner'  in  the 
statute  refers  to  the  person  in  whom  the  title  is  vested, 
either  absolute  or  qualified.  Here  the  estate  was 
taken  in  charge  by  the  Kentucky  administrator.  The 
legal  title  was  in  him.  The  estate  followed  him  and 
was  annexed  to  his  person,  thereby  having  an  actual 
situs  in  this  State  by  the  law  of  which  it  was  pro- 
tected. Moreover,  it  was  under  the  charge  of,  and 
had  to  be  distributed  through,  a  court  of  this  State." 
In  Johnson,  Sheriff,  v.  Bradley- Watkins  Tie  Co.,  85 


Digitized  by 


Google 


VdL  126.]  APRIL  TERM,  1907.  221 

Higglns  y.  Commonwealth. 

S.  W.  726,  27  Ky.  Law  Rep.  540,  120  Ky.  136,  it  is 
said  that  the  enactment  of  the  statutes  heretofore 
quoted  show  ^*the  Legislature  had  in  mind  the  situs 
of  personal  property  for  taxation,  and  that  they 
determined  that  personal  estate  situated  in  this  State, 
wjiether  belonging  to  nonresidents  or  residents, 
should  be  liable  for  taxation,  and  that  personal  estate 
of  persons  residing  in  this  State  should  be  liable  for 
taxation  whether  the  property  be  in  or  out  of  the 
State.  There  is  no  rule  of  fiscal  law  better  settled 
than  that  it  is  within  the  i)ower  of  a  State  to  tax  all 
property  of  whidi  it  has  jurisdiction,  whether  the 
owner  reside  in  the  State  or  is  a  nonresident;  that 
whether  such  property  is  taxable  or  not  is  a  question 
of  legislative  intent,  and  when  the  intent  to  tax  is 
dear,  the  power  to  do  so  is  unquestionable,"  There 
is,  of  course,  a  marked  distinction  between  what  is 
known  as  corporal  personal  property,  such  as  live 
stock,  lumber,  or  other  material,  and  intangible  per- 
sonal property,  like  notes,  bonds,  and  other  securities. 
And  it  is  generally  recognized  that  tangible  personal 
property  has  an,  actual  situs  at  the  place  where  it 
is  located  without  respect  to  the  domicile  of  the  owner, 
whereas  the  situs  of  intangible  personal  property  for 
purposes  of  taxation  depends  altogether  on  legislative 
enactment,  or  judicial  construction.  It  does  not 
always  follow  the  beneficial  owner ;  but  may  be  taxed 
at  the  place  where  the  person  resides  who  has  the  con- 
trol and  management  of  the  securities,  who  lends  out 
the  money,  collects  the  interest,  and  exercises  other 
acts  of  ownership  and  control  over  it,  and  where  it 
may  be  said  to  be  permanently  located,  as  much  so  as 
if  the  actual  owner  resided  where  it  was.  For  many 
purposes  the  domicile  of  the  owner  is  deemed  the  situs 
of  his  personal  property,  but  this  is  only  a  fiction 
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from  motives  of  convenience,  and  is  not  of  universal 
application,  bnt  yields  to  the  actual  situs  of  the  proj)- 
erty  when  justice  requires  that  it  should,  and  is  not 
allowed  to  be  a  controlling  feature  in  matters  of  taxa- 
tion. Bristol  V.  Washington  County,  177  U.  S.  133, 
20  Sup.  Ct.  585,  44  L.  Ed.  701;  New  Orleans  v.  Stem- 
pie,  175  U.  S.  309,  20  Supp.  Ct  110,  44  L.  Ed.  174; 
City  of  Detroit  v.  Lewis,  109  M5cL  155,  66  N.  W. 
958,  32  L.  R.  A.  439;  Price,  etc.,  v.  Hunter,  etc.  (C 
C.)  34  Fed.  355;  Finch  v.  County  of  York,  19  Neb.  50, 
26  N.  W.  589,  56  Am.  Rep.  741 ;  Redmond  v.  Ruther- 
ford, 87  N.  C.  122;  In  re  Jefferson,  35  Minn.  215, 
28  N.  W.  256;  Catlin  v.  Hull,  21  Vt  152;  Tazewell  v. 
Davenport,  40  111.  197. 

We  therefore  conclude  that  under  the  statute  notes, 
bonds,  and  other  securities  owned  by  nonresidents, 
but  in  the  hands  of  a  resident  fiduciary  or  agent,  for 
the  purpose  of  controlling,  managing,  and  investing, 
are  taxable  at  the  place  of  his  residence.  This  rule 
restd  upon  the  ground  that  the  property  in  the  hands 
of  such  fiduciary  enjoys  the  protection  of  the  law  of 
the  place  where  he  resides,  and  he  is»  enabled  through 
and  under  them  to  protect  the  property  in  his  care; 
and  such  securities  should  bear  their  just  proportion 
of  the  burden  of  government.  With  the  wisdom  or 
policy  of  this  law  we  are  not  concerned.  That  is  a 
matter  to  be  addressed  to  the  legislative  department 
of  the  government.  It  is  sufiicient  for  us  to  know  that 
the  legislature  has  seen  proper  to  provide  for  the 
assessment  and  taxation  of  this  species  of  property, 
and  to  fix  its  situs  for  this  purpose. 

The  argument  that  the  imposition  of  this  tax  may 
impose  double  taxation  upon  the  owner,  and  thus 
result  in  great  injustice,  as  he  may  be  required  to  list 
his  property  at  the  place  of  his  residence,  is  entitled 
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to  some  consideration,  but  it  cannot  be  allowed  to 
overthrow  or  evade  the  plain  provisions  of  our  laws. 
It  is  impossible  to  enact  tax  laws  that  will  operate 
equally  and  justly  upon  all  species  of  property.  The 
most  that  can  be  done  is  to  make  them  as  equitable  as 
practicable,  and  each  State  must  determine  for  itself 
the  wisdom  and  propriety  of  its  own  tax  laws. 
Wherefore  the  judgments  are  affirmed. 


GASB  29.— ACTION  BY  MATTIB  THOMPSON  AGAINST  J.  C.  B. 
SEBREE  FOR  SLANDER.— June  19. 

Sebree  v«  Thompson. 

Appeal  from  Scott  Circuit  Court. 

R.  L.  Stout,  Circuit  Judge. 

Judgment   for  plaintiff,   defendant  appeals. — ^Re- 
versed. 

L  Slander — ^Absolute  Privilege — ^Judicial  Proceedings. — A  witness 
while  testifying  under  oath  in  a  court  of  justice  Is  not  subject 
to  prosecution  for  slander  for  any  statement  that  he  may 
make  upon  the  subject  under  consideration. 

8.  Same — Question  of  Law. — ^Whether  words  otherwise  actionable 
«■  defamatory  are  privileged  is  a  question  of  law  for  the  de- 
clBloa  of  the  court,  depending  upon  the  circumstances  of  their 
utterance  -or  publication. 

J,  C.  B.  SEBREE  for  appellant. 

AUTHORITIES  CITED. 

Morgan  v.  Booth,  13  Bush,  480;  Louisville  Printing  Co.  v.  Ten* 
hMy,  105  Ky.,  365;   Stewart  v.  Hall,  etc.,  83  Ky.,  — ;   Tygret  v. 
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fitter  &  Co.,  97  Ky.,  54;  Rue  v.  Dale,  107  111.,  275;  Fourth  Kent 
S+^T,  p.  144. 

V.  F.  BRADLEY  &  SON  and  FINNELL  &  FINNEZLL  for  ap- 
pellee. 

AUTHORITIES  CITED. 

Am.  &  Eng.  Ency.  of  Law,  vol.  18,  2d  ed.,  p.  1026:  6  Am.  State 
Rep.,  821;  104  Ky.,  695;  13- Bush,  482;  93  Ky.,  424;  24  Ky.  Law 
Rep.,  1904. 

•  Opinion  of  the  Couet  by  Judge  Lassinq — ^Revers- 
ing. 

Appellees,  Mattie  Thompson  and  husband,  Frank 
Thompson,  instituted  an  equity  suit  in  the  Scott  cir- 
cuit court  against  appellant,  J.  O.  B.  Sebree,  wherein 
they  sought  to  have  a  deed,  absolute  on  its  face, 
adjudged  to  be  a  mortgage,  and  also  to  have  certain 
questions  of  account  between  themselves  and  appel- 
lant settled  and  adjusted.  During  the  preparation  of 
this  equity  suit  for  trial,  and  after  the  appellees  had 
both  testified,  appellant  was  called  and  testified  for 
himself  as  a  witness  in  said  case.  During  the  progress 
of  his  testimony  he  made  of  and  concerning  the  appel- 
lees the  following  statement:  ^*The  allegation  in  the 
plaintiff's  petition  that  there  was  a  contract  between 
the  plaintiffs  and  the  defendant  made  at  the  time  of 
the  execution  or  delivery  of  it  (the  deed)  or  as  part 
of  it  is  untrue,  and  known  to  the  plaintiffs  (Thompson 
and  wife)  to  be  untrue  at  the  time  they  made  the  state^ 
ment  and  swore  to  the  petition.'*  Also  the  following: 
*'The  allegation  in  the  petition  of  plaintiffs  that  the 
deed  executed  by  the  plaintiffs  was  intended  to  be  a 
mortgage  to  secure  $1,215  or  any  other  sum,  is  false, 
and  known  to  both  the  plaintiffs,  at  the  time  they 
swore  to  that  petition,  to  be  false.'*    Also  the  follow- 
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ing:  ^*The  statement  that  plaintiffs  tendered  the 
defendant  any  money  or  stated  to  defendant  that  they 
were  ready  to  settle  with  him,  and  that  there  was  an 
open  account  between  plaintiffs  and  defendant  for 
board,  or  anything,  is  false,  and  known  to  them  to  be 
false  at  the  time  they  were  sworn  to  the  petition.'' 
-Also  the  following:  '*The  idea  of  his  going  there  pur- 
ruant  to  any  contract  with  plaintiffs  or  either  of  them 
iiade  in  January,  or  any  other  time,  is  absolutely 
false,  and  known  by  plaintiffs  to  be  false  at  the  time 
they  so  swore.''  Also  the  following:  **The  plain- 
tiff's statement  that  they  fed  that  cow  a  stalk  of  fod- 
der of  their  own,  or  bought  any,  or  anything  else,  is 
absolutely  false  and  untrue,  and  known  to  them  to 
be  untrue  at  thie  time  they  so  swore."  Thereafter 
Mattie  Thompson  filed  suit  in  the  Scott  circuit  court 
against  J.  C/  B.  Sebree,  seeking  to  recover  from  him 
the  sum  of  $5,000  because  of  the  speaking  of  the  words 
above  given  of  and  concerning  her,  alleging  that  each 
and  all  of  the  statements  were  slanderous,  and  were 
made  for  the  purpose  of  injuring  her  good  name  and 
reputation.  The  defendant  adjnitted  the  speaking  of 
the  words,  and  alleged  that  they  were  true  or  sub- 
stantially true,  and  for  further  defense  pleaded  that 
the  statements  were  made  and  the  words  spoken  by 
him  while  he  was  giving  his  deposition  in  a  legal  pro- 
ceeding between  himself  and  plaintiff  after  he  had 
been  sworn;  that  the  matter  about  which  he  was  testi- 
fying and  concerning  which  he  made  the  alleged  slan- 
derous statements  was  fully  set  out  in  plaintiff's 
pleading,  and  that  his  answers  were  responsive  and 
pertinent  to  the  questions  at  issue  in  the  equity  suit 
between  himself  and  plaintiff's;  that  he  believed  that 
his  answers  were  material  and  necessary  to  his  de- 
fense; and  that  they  were  made  for  the  purpose  of 
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presenting  his  defense,  and  without  any  desire  or 
intention  to  injure  plaintiff  or  her  character  in  any 
way.  The  material  allegations  of  the  answer  were 
traversed  in  the  reply.  On  the  issue  thus  joined,  the 
case  was  submitted  to  a  jury,  who  returned  a  verdict 
in  favor  of  plaintiff  for  $1,000.  Because  of  certain 
alleged  errors  during  the  progress  of  the  trial,  the 
defendant,  Sebree,  prosecutes  this  appeaL 

The  only  question  which  we  deem  it  necessary  to 
determine  is:  Were  the  words  spoken  by  appellant 
actionable,  or,  rather,  was  the  occasion  upon  which 
these  words  were  spoken  what  is  known  as  a  ^privi- 
leged occasion' 'I  The  rule  is  well  settled  that  in 
actions  for  libel  or  slander  the  defendant  is  permitted 
to  show,  if  he  can,  that  the  circumstances  under  which 
the  words  charged  were  spoken  were  such  as  to  pro- 
tect him  from  liability  for  what  would* otherwise  be 
an  actionable  wrong.  There  are  occasions  when  for 
the  public  good  and  in  the  interests  of  society  one  is 
freed  from  liability  that  would  otherwise  be  imposed 
upon  him  by  reason  of  the  publication  of  defamatory 
matter,  and  these  occasions  are  called  ^^  privileged 
occasions."  Such  occasions  are  divided  into  two 
classes  by  the  text-writers:  Those  known  as  ^* abso- 
lutely privileged,''  and  those  ^^conditionally  priv^' 
leged."  Words  spoken  upon  an  occasion  **  absolutely 
privileged  though  spoken  falsely,  knowingly,  and  with 
express  malice,  impose  no  liability  for  damages  in 
an  action  for  slander  or  libel,  while,  on  the  other  hand, 
words  spoken  upon  an  occasion  only  '^conditionally 
privileged"  impose  such  liability  if  spoken  malic- 
iously or  not  in  good  faith;  the  difference  between 
the  two  being  that  in  the  former  case  the  freedom  from 
liability  is  absolute  and  without  condition,  while  in 
the  latter  case  it  is  made  to  depend  upon  the  absence 
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of  express  malice.  The  decisions  of  courts  of  last 
resort^  Trfaile  in  perfect  harmony  .and  acoord  as  to 
these  two  classifications,  vary  materially  in  the  ar- 
ranging and  grouping  of  the  occasions  that  may  be 
termed  ^* absolutely  privileged*'  and  those  *'conditionr 
ally  privileged;"  some  courts  holding  that  the  pro- 
ceedings in  a  court  of  justice  are  ^*  absolutely  privi- 
leged,'' while  others  hold  that  they  are  only  condi- 
tionally so.  In  England  all  proceedings  before  a  court 
of  justice  are  held  to  be  ^* absolutely  privileged,'^  and 
this  rule  applies  alike  to  judges,  litigants,  their  ooun^ 
jsel  and  to  witnesses.  'I^e  English  rule  has  been 
adopted  and  followed  with  approval  in  many  of  the 
state  courts,  while  in  many  other  state  courts  pro- 
ceedings in  a  court  of  justice  are  held  to  be  ^*  privi- 
leged" only  so  far  as  they  are  applicable  and  pertinent 
to  the  subject  of  injury,  and  are  therefore  ** condi- 
tionally privileged. ' ' 

Our  court  has  not  passed  upon  this  direct  question, 
although  in  the  case  of  Gaines  v.  Aetna  Insurance  Co., 
104  Ky.  696,  20  Ky.  Law  Bep.  86,  47  S.  W.  884,  m 
passing  upon  the  suflSciency  of  a  petition  wherein  the 
plaintiff  sought  to  recover  of  the  defendant  because  of 
certain  alleged  libelous  matter  set  up  in  an  answer 
in  a  former  suit  between  plaintiff  and  defendant,  this 
court  said  that  the  alleged  libelous  matter  was  **  privi- 
leged," although  the  party  making  such  allegations 
acted  in  bad  faith,  and  knew  at  the  time  they  were 
made,  and  before,  that  they  were  false,  and  without 
color  of  truth  or  probability,  and  that  they  were  made 
in  order  to  defame,  injure,  and  ruin  the  plaintiff 
about  whom  they  were  spoken;  for,  said  the  court: 
'*The  paragraph  of  the  answer  objected  to  as  libelous 
was  certainly  pertinent  and  relevant  to  the  defense 
presented  by  appellee  to  that  action,  and  though  the 
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allegations  be  untrue  and  were  known  to  be  untrue 
when  made,  and  also  conceding  that  they  were  made 
with  bad  motives,  still,  for  obvious  grounds  of  pub- 
lic policy,  no  action  will  He  therefor.  •  •  •  We  know 
of  no  court  holding  that  a  party  is  liable  for  damages 
caused  by  a  vexatious  and  spurious  defense,  even 
though  it  be  for  delay  merely,  to  just  demand.  If  the 
defense  be  pertinent  and  relevant,  and  one  permitted 
by  law,  a  party  has  a  right  to  make  it,  without  sub- 
jecting himself  to  an  action  for  libel  if  he  fails  to 
maintain  it.  This  is  *  absolutely  privileged.'  "  The 
rule  thus  announced  by  this  court  is  rather  in  support 
of  the  English  doctrine,  which  holds  that  proceedings 
in  a  court  of  justice  are  ** absolutely  privileged,'*  for 
the*  court  said  that  in  the  presentation  of  such  defense 
as  he  desired  to  make,  even  though  made  with  the 
knowledge  that  it  was  false,  and  for  the  express  pur- 
pose of  injuring  and  defaming  another,  yet  the 
pleader  was  protected  by  the  *' absolute  privilege"  of 
the  occasion ;  the  question  of  good  faith  not  entering 
into  the  consideration  at  all,  and  the  pleader  being  left 
to  his  own  choice  in  the  selection  of  language  in  which 
to  clothe  his  thought.  This  rule  is  supported  by  the 
text-writers.  Townsend  on  Slander  &  Libel,  section 
221,  says:  ** Whatever  one  may  allege  in  his  pleading 
by  way  of  defense  to  the  charge  brought  against  him, 
or  by  way  of  countercharge,  counterclaim,  or  set-off, 
can  never  give  a  right  of  action  for  libel.'*  And, 
although  there  is  some  authority  to  the  contrary,  con- 
tinuing, the  author  says:  **We  believe  the  better  and 
prevailing  opinion  to  be  that  for  any  defamatory  mat- 
ter contained  in  a  pleading  in  a  court  of  civil  juris- 
diction no  action  for  libel  can  be  maintained."  And 
this  doctrine  is  supported  by  Odger  in  his  work  on 
Libel  and  Slander.    In  Cooley  on  Torts,  section  251, 
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the  rule  is  thus  stated:  '* Pertinent  matter  in  plead- 
ings, motions,  aflSdavita,  and  other  papers,  in  any- 
judicial  proceeding  is  absolutely  privileged,  though 
false  and  malicious,  and,  in  determining  whether  mat- 
ter is  pertinent  or  not,  the  court  will  indulge  in  no 
strained,  technical,  or  close  construction  to  deprive  the 
defendant  of  the  protection  of  privilege.'*    The  same 
rule  which  applies  to  pleadings  is  applied  to  the  privi- 
lege accorded  witnesses  in  judicial  proceedings;  in 
fact,  in  some  of  the  text-books  the  question  of  privi- 
lege is  rather  extended  in  favor  of  the  witnesses,  for, 
as  said  by  Towusend:    **The  due  administration  of 
justice  requires  that  a  witness  should  speak  according 
to  his  belief  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  without  regard  to  the  consequences; 
and  he  should  be  encouraged  to  do  this  by  the  con- 
sciousness that,  except  for  any  wilfully  false  state- 
ment, which  is  perjury,  no  matter  that  his  testimony 
may,  in  fact,  be  untrue,  or  that  loss  to  another  ensues 
by  reason  of  his  testimony,  no  action  for  slander  can 
be  maintained  against  him.    It  is  not  simply  a  matter 
between  individuals;  it  concerns  the  administration 
of  justice.     The  witness  speaks  in  the  hearing  and 
under  the  control  of  the  court,  is  compelled  to  speak 
with  no  right  to  decide  what  is  immaterial,  and  he 
should  not  be  subject  to  the  possibility  of  an  action 
for  his  words.  '*  -In  Starkie  on  Slander,  242,  it  is  said : 
** Witnesses,  like  jurors,  appear  in  court  in  obedience 
to  the  authority  of  the  law,  and  therefore  may  be  con- 
sidered, as  well  as  jurors,  to  be  acting  in  the  dis- 
charge of  a  public  duty;  and,  though  convenience 
requires  that  they  should  be  liable  to  a  prosecution 
for  perjury  committed  in  the  course  of  their  evidence, 
or  for  conspiracy  in  case  of  a  combination  of  two  or 
more  to  give  false  evidence,  they  are  not  responsible 
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in  a  civil  action  for  any  reflections  thrown  ont  in  deliv- 
ering their  testimony."  Cooley  on  Constitutional 
Limitations  (7th  Ed.)  jx  629,  says:  ^^ Among  the  cases 
which  are  so  absolutely  privileged  on  reason  of  pub- 
lic policy  that  no  inquiry  into  motives  is  permitted  ia 
an  action  for  slander  or  libel  is  that  of  a  witness  giv- 
ing evidence  in  the  course  of  judicial  proceedings.  It 
is  familiar  law  that  no  action  will  lie  against  him  at 
the  suit  of  a  party  aggrieved  by  his  false  testimony, 
even  though  malice  be  charged* '*  The  remedy  for  a 
dishonest  witness  is  limited  to  the  criminal  prosecu- 
tion for  perjury. 

In  the  case  of  Hunckel  v.  Von^iflf,  69  Md.  179, 
14  Atl.  500,  17  Atl.  1056,  9  Am.  St.  Rep.  413,  Justice 
Miller,  in  a  most  thorough  and  exhaustive  opinion, 
in  which  all  the  authorities  of  the  English  and  Amer- 
ican courts  are  reviewed,  cites  with  approval  the 
case  of  Munster  v.  Lamb,  L.  R.  11,  Q.  B.  Div.  588, 
in  the  English  Court  of  Appeals,  in  which  the  judges 
said:  **Why  should  a  witness  be  able  to  avail  him- 
self of  his  position  in  the  box,  and  to  make,  with- 
out fear  of  civil  consequences,  a  false  statement, 
which,  in  many  cases,  is  perjured,  and  which  is  malic- 
ious and  affects  the  character  of  another?  The  rule 
of  law  exists,  not  because  the  conduct  of  those  persons 
ought  not  of  itself  to  be  actionable,  but  because,  if  their 
conduct  was  actionable,  actions  would  be  brought 
against  judges  and  witnesses  in  cases  in  which  they 
had  not  spoken  with  malice,  in  which  they  had  not 
spoken  with  falsehood.  It  is  not  a  desire  to  prevent 
actions  from  being  brought  in  cases  where  they  ought 
to  be  maintained  that  has  led  to  the  adoption  of  the 
present  rule  of  law ;  but  it  is  the  fear  that,  if  the  rule 
were  otherwise,  numerous  actions  would  be  brought 
against  persons  who  were  merely  discharging  their 
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duty.  It  must  be  borne  in  mind  that  it  is  not  intended 
to  protect  malicious  and  untruthful  persons,  but  that 
it  is  intended  to  protect  persons  acting  bona  fide,  who, 
under  a  different  rule,  would  be  liable,  not  perhaps  to 
verdicts  and  judgments  against  them,  but  to  the  vexa- 
tion of  defending  actions."  And,  continuing,  the 
court  adopts  with  approval  the  rule  of  *^  absolute  priv- 
ilege,''  on  the  ground  that  a  sound  public  policy  de- 
mands that  ^4t  is  of  the  greatest  importance  to  the  ad- 
ministration of  justice  that  witnesses  should  go  upon 
Ine  stand  with  their  minds  absolutely  free  from  appre- 
hension, that  they  may  subject  themselves  to  an  action 
for  slander  for  what  they  may  say  in  giving  their 
testimony.''  The  rule  thus  adopted  by  the  Supreme 
Court  of  Maryland  is,  as  we  /ibove  said,  the  English 
rule,  and  is  in  harmony  with  the  decisions  of  many 
state  courts  of  last  resort ;  and  while,  as  we  have  here- 
tofore stated,  a  contrary  rule  has  been  announced  and 
followed  in  many  of  the  states,  yet  we  believe  that 
under  the  English  rule  the  ends  of  justice  are  more 
nearly  subserved.  In  the  case  of  Stewart  v.  Hall,  etc., 83 
Ky.  375,  7  Ky.  L.  E.323,this  court  held:  **That  wheth- 
er words  otherwise  actionable  are  privileged  is  a  ques- 
tion of  law  for  the  decision  of  thecourt,dependingupon 
the  circumstances  of  their  utterance  or  publication." 
This  being  true,  the  court  should  not  have  submitted 
to  the  jury  in  this  case  the  question  as  to  whether  or 
not  the  words  used,  and  which  are  the  basis  of  this 
litigation,  were  privileged,  but  upon  demurrer  to  the 
petition  should  have  determined  this  question.  Appel- 
lee had  alleged  in  her  petition  in  the  equity  suit  that 
she  had  made  a  certain  contract  with  appellant ;  that 
he  was  indebted  to  her  on  account  for  board  and  other 
items  set  up  in  her  petition.  The  appellant  had 
aoffwered^  dmxyiiig  each  and  all  of  the  allegations  of 


Digitized  by 


Google 


232  KENTUCKY  REPORTS.       [Vol.  126. 

Sebree  v.  Thompson. 

appellee's  petition.  Appellee  and  her  husband  had 
both  testified  in  the  case,  and  their  testimony  had 
tended  to  support  the  allegations  of  her  petition,  and 
it  was  after  appellant  had  been  sworn  as  a  witness, 
and  while  being  examined  as  such,  that  he  made  the 
statements  which  are  the  basis  of  this  litigation.  Each 
answer  shows  for  itself  that  it  is  responsive  to  some 
allegation  of  the  petition,  or  some  statement  made  by 
appellee  during  her  examination  as  a  witness.  It  is 
true  appellant  in  testifying  might  have  contented  him- 
self with  a  bare  denial  of  the  facts  alleged  in  the  peti- 
tion, or  of  the  statements  made  by  appellee,  but  he 
was  not  confined  in  his  testimony  to  so  doing.  He 
was  left,  as  the  text-writers  all  agree  he  should  have 
been,  free  to  express  himself  in  language  which  to  him 
seemed  to  appropriately  respond  to  the  allegation, 
or  to  refute  the  testimony  of  his  adversary.  He  was 
testifying  of  and  concerning  transactions  alleged  to 
have  taken  place  between  himself  and  appellee.  He 
was  his  own  and  only  counsel.  He  was  asking  and 
answering' the  questions  for  himself  as  a  witness,  and 
it  is  readily  seen  that  he  was  attempting  to  make  his 
answer  most  positive  and  emphatic.  He  not  only 
denied  in  terms  the  allegations  and  the  statements, 
but  he  went  further,  and  in  each  instance  said  that  at 
the  time  the  allegations  were  made  and  sworn  to  by 
appellee  she  knew  them  to  be  untrue  and  false.  If 
they  were  false,  they  being  transactions  between  him- 
self and  appellee,  we  cannot  escape  the  conclusion 
that  she  must  have  known  they  were  false ;  and,  with- 
out passing  upon  that  question,  if  he  believed  that 
she  did  know  they  were  false  when  she  made  and 
swore  to  the  allegations  in  her  pleading,  or  when  she 
testified  to  facts,  under  oath,  tending  to  support 
them,  he  had  the  right  to  believe  that  it  was  not  only 
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pertinent,  but  material,  for  him  to  so  state,  and,  even 
nnder  the  modified  rule,  as  adopted  by  those  states 
which  hold  that  proceedings  in  a  court  of  justice  are 
privileged  only  when  they  are  pertinent  and  relevant, 
appellant  was  entitled  to  the  protection  of  privilege. 
Mr.  Cooley  on  Torts,  p.  427,  quoting  from  Chief  Jus- 
tice Shaw,  says:  **In  determining  what  is  pertinent, 
much  latitude  must  be  allowed  to  the  judgment  and 
discretion  of  those  who  are  intrusted  with  the  conduct 
of  a  case  in  court,  and  a  much  larger  allowance  made 
for  the  ardent  and  excited  feelings  with  which  a  party 
or  counsel  who  naturally  and  almost  necessarily 
identifies  himself  with  his  client  may  become  ani- 
mated by  constantly  regarding  one  side  only  of  an 
interesting  and  animated  controversy,  in  which  the 
dearest  rights  of  such  party  may  become  involved. 
And  if  these  feelings  sometimes  manifest  themselves 
in  strong  invectives,  or  exaggerated  expressions, 
beyond  what  the  occasion  would  strictly  justify,  it  is 
to  be  recollected  that  this  is  said  to  a  judge  who  hears 
both  sides,  in  whose  mind  the  exaggerated  statements 
may  be  at  once  controlled  and  met  by  evidence  and 
argument  of  a  contrary  tendency  from  the  other 
party,  and  who,  from  the  impartiality  of  his  position, 
will  naturally  give  to  an  exaggerated  assertion,  not 
warranted  by  the  ocassion,  no  more  weight  than  it  de- 
serves. Still  this  privilege  must  be  restrained  by 
some  limit,  and  we  consider  that  limit  to  be  this :  That 
a  party  or  counsel  shall  not  avail  himself  of  his  situa- 
tion to  gratify  private  malice  by  uttering  slanderous 
expressions,  either  against  a  party,  witness,  or  third 
person,  which  have  no  relation  to  the  cause  or  sub- 
ject-matter of  the  inquiry.  Subject  to  this  restriction, 
it  is,  on  the  whole,  for  the  public  interest,  and  best 
calculated  to  subserve  the  purposes  of  justice,  to 
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allow  eounsel  full  freedom  of  speech  in  conducting  the 
cases  and  advocating  and  sustaining  the  rights  of 
their  constituents;  and  this  freedom  of  discussion 
ought  not  to  be  impaired  by  numerous  and  refined  dis- 
tinctions." 

The  same  rule  of  law  that  would  protect  an  attor- 
ney in  the  presentation  of  his  client's  case  to  a  court 
or  jury  applies  with  equal,  if  not  greater,  force  to 
the  protection  of  a  witness  when  testifying  under 
oath,  and  there  is  as  much,  if  not  more,  reason  for  the 
rule  in  a  case  like  the  one  at  bar,  where  the  party 
testifying  is  at  once  counsel,  client,  and  witness.  He 
confined  himself  strictly  to  a  consideration  of  the 
questions  involved  in  the  allegations.  The  complaint 
made  by  appellee  is  not  that  he  wandered  from  the 
subject,  but  that  he  expressed  himself  in  terms  more 
forcible  than  he  had  a  right  to  do.  To  this  conclusion 
we  cannot  agree.  She  had  said  that  the  statements 
and  allegations  in  her  pleadings,  and  as  given  in  her 
testimony,  were  true.  He  said  that  they  were  not 
true,  and  that  from  the  very  nature  of  the  transac- 
tions she  must  have  of  necessity  known  that  they  were 
not  true  when  she  so  stated  and  swore.  Even  though 
these  statements  had  been  made  by  appellant,  malic- 
iously, yet,  if  when  he  made  them  he  believed  them  to 
be  true,  it  cannot  be  said  that  they  are  neither  rele- 
vant nor  pertinent,  and  hence  under  no  rule  of  proce- 
dure in  force  in  any  of  the  courts  could  he  be  held  to 
be  answerable  therefor,  much  less  under  the  rule 
which  appears  to  us  to  be  most  equitable  and  just,  as 
tending  to  secure  the  best  interests  of  society  and  ta 
serve  the  ends  of  justice,  to-wit,  that  a  witness  while 
testifying  under  oath  in  a  court  of  justice  is  not  sub- 
ject to  prosecution  for  libel  or  slander  for  any  state^ 
ment  that  he  may  make  upon  the  subject  under  eosof 
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sideratioiL  The  case  of  Morgan  v.  Booth,  76  Ky. 
482,  relied  upon  by  appellee,  is  not  applicable  to  the 
case  at  bar,  for  the  reason  that  the  party  in  that 
case,  who  was  charged  with  having  uttered  the  slan- 
derous words,  was  at  the  time  of  their  utterance  not 
testifying,  but  they  were  injected  into  the  trial  while 
another  witness  was  upon  the  stand,  and  were  in  ref- 
erence U>  the  testimony  which  the  said  witness  was 
then  giving,  and  hence  were,  of  course,  not  privileged 
tmder  either  rule. 

The  trial  court  should  have  sustained  the  demurrer 
to  the  petition.  The  cause  ia  reversed  and  remanded, 
with  instructions  so  to  do. 
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CASE  30.— ACTION  BY  THE  CITY  OP  COVINQTON  AND  THE 
KIRCHNBR  CONSTRUCTION  CO.  AGAINST  JAMES 
W.  BULLOCK  AND  ANOHER  FOR  THE  COST  OP  A 
STREET  IMPROVEMENT.— June  20. 

City  of  Goyington,  etc.,  v.  Bullock,  etc 

Appeal  from  Kenton  Circuit  Court. 

M.  L.  Harbeson,  Circuit  Judge. 

From  the  judgment  the  City  and  the  Construction 
Company  appeal. — ^Affirmed. 

Municipal  Corporations — Street  Improvements^Paved  Streets — 
"Reconstruction" — "Repair." — ^Where,  after  a  street  which  had 
been  paved  with  asphalt  at  the  expense  of  abutting  owners 
had  fallen  into  disrepair,  the  city  passed  an  ordinance  direct- 
ing that  it  be  reconstructed  with  asphalt  pavement  in  ac- 
cordance with  the  ordinance,  in  so  far  as  it  related  to  resur- 
facing streets  with  asphalt  paving,  so  that  the  entire  improve- 
ment consisted  merely  of  relaying  a  new  three-inch  asphalt 
surface  on  the  original  macadam  base,  without  disturbing  the 
same,  the  work  did  not  constitute  a  reconstruction  of  the 
street,  but  was  a  mere  repair  thereof,  for  which  the  city  was 
solely  responsible. 

P.  J.  HANLON,  City  Solicitor,  for  appellant  city. 

AUTHORITIES  CITED. 

1.  The  work  was  one  of  construction  and  not  one  of  repairs: 
People  V.  The  City  of  Buftalo,  65  N.  Y.  Supp.,  163  (affirmed  in  52 
N.  Y.,  157;  Smith  on  Modem  Law  of  Municipalities,  voL  2,  sec 
1316. 

2.  Authority  of  city  to  make  the  improvement  in  controversy: 
Ky.  Stats.,  seos.  3094,  3096;  Maddux  v.  City  of  Newport,  12  Ky. 
Law  Rep.,  658;  Levi  v.  Coyne,  22  Ky.  Law  Rep.,  493. 
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OALVIN  &  GALVIN  and  ORIB  8.  WARB  for  appellant  Con- 
struction Co. 

AUTHORITIES  CITfiD. 

Ky.  Stata,  sec.  3094,  3096;  Levi  v.  Coyne,  22  Ky.  Law  Rep.,  493; 
People  V.  City  of  Buffalo,  65  N.  Y.  Supp.,  163;  52  N.  Y.  App.,  157 
Louisville  V.  Nevln,  10  Bush,  550;  Louisville  v.  Leatherman,  99 
Ky.,  213-216;  Gosnel  v.  Louisville,  104  Ky.,  212;  LouisvUle  v.  Bit- 
zer,  24  Ky.  Law  Rep.,  2263. 

S.  D.  ROUSE  for  appelleee. 

POINTS  AND  AUTHORITIES. 

The  work  done  in  th«  city  of  Covington  on  the  street  in  ques- 
tion is  "repair"  work  and  not  '^reconstruction":  Ky.  Stats.,  sec. 
3096;  Levi  v,  Coyne,  22  Ky.  Law  Rep.,  493;  People  v.  City  of 
Buffalo,  65  N.  Y.  Supp.,  163;  Robertson  v.  Omaha,  55  Neb.,  718; 
City  of  Henderson  v.  Lambert,  14  Bush,  10;  City  of  Louisville  v. 
Taylor,  23  Ky.  Law  Rep.,  538. 

Opinion  of  the  Couet  by  Judge  Lassing — ^AflBinii- 
ing. 

Scott  street  is  one  of  the  principal  thoroughfares 
in  the  city  of  Covington.  Some  10  or  12  years  ago 
the  old  macadam  was  taken  up  and  the  street  was 
recurbed.  A  concrete  base  six  and  a  half  inches  deep 
was  laid,  and  this  was  surfaced  with  three  inches  of 
asphalt,  making  what  is  known  as  an  **  asphalt 
street. ''  This  asphalt  street  was  kept  in  repair  at  first 
by  the  construction  company  and  later  by  the  city  of 
Covington,  until  in  1906,  when  the  asphalt  had  become 
much  rotten  and  worn,  the  council  ordered  it  removed 
and  replaced  by  a  new  coating  of  asphalt  three  inches 
thick.  The  ordinance  directing  this  wor*k  is  as  fol- 
lows : 

Section  1.  Be  it  ordained  by  the  General  Council 
of  Covington :  Two-thirds  of  the  members  thereof  con- 
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earring,  that  Scott  street  from  the  south  side  of 
Fourth  street  to  the  south  side  of  Fifth  street,  be,  and 
the  same  is  hereby,  ordered  to  be  reconstructed  with 
asphalt  paving  in  accordance  with  the  specifications 
contained  in  the  general  ordinance  for  making  same 
passed  by  the  General  Council  and  approved  by  the 
Mayor,  IJlay  22,  1906,  and  the  amendment  thereto ;  in 
so  far  as  said  ordinance  relates  to  resurfacing  streets 
with  asphalt  paving.  The  resurfacing  with  asphalt 
paving  hereby  ordered  to  be  done  shall  be  the  portion 
of  the  street  used  as  a  roadway  between  the  faces  of 
the  curb. 

**  Section  2.  Said  reconstruction  shall  be  done  one- 
half  at  the  cost  of  the  City  and  one-half  at  the  cost  and 
expense  of  the  owner  or  owners  of  the  lots  and  parts 
of  lots  fronting  and  abutting  on  said  reconstruction 
between  said  points,  and  upon  tlie  completion  of  same 
the  cost  and  expense  of  prme  shall  be  ascertained  ana 
one-half  of  it  levied  and  assessed  and  apportioned 
upon  and  against  said  lots  and  parts  of  lots  and  the 
owners  thereof  according  to  the  front  and  abutting 
feet  of  ground,  and  in  accordance  with  the  provisions 
of  the  City  Charter  of  Covington. 

''Section  3.  Be  it  further  ordained  that  the  city 
civil  engineer  be  and  he  is  hereby  authorized  to 
advertise  for  sealed  proposals  for  doing  said  work 
and  furnishing  the  material  therefor  to  be  held  before 
Council  at  a  regular  meeting  thereof;  Council  hereby 
reserving  the  right  to  reject  any  or  all  bids. 

''Section  4.  This  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  passage  and  approval 
by  the  l^fayor,  and  so  much  of  any  ordinance  hereto- 
fore passed  by  the  General  Council  as  conflicts  here- 
with shall  be  and  the  same  is  hereby  repealed.'' 

The  contract  for  this  work  was  let  to  appellant  The 
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Kirchner  Constmction  Company,  and,  as  appears 
from  the  record,  the  work  was  done  strictly  in  accord- 
ance with  the  terms  of  the  contract  and  ordinance. 
Certain  of  the  property  owners  objected  to  being 
taxed  for  tiiis  improvement,  upon  the  ground  that  the 
work  done,  although  called  in  the  ordinance  '*  recon- 
struction,'* was  in  fact  *^ repairs,'*  and  that  they  were 
not  liable  therefor,  but  that  the  whole  cost  of  said 
improvement  should  properly  be  borne  by  the  City. 
Upon  a  trial  in  the  lower  court  is  was  held  that  the 
property  owners  were  not  liable,  and  that  the  im- 
provement was  in  fact  but  a  repair  of  the  old  asphalt 
street,  and  that  the  City  alone  was  liable  for  this  cost, 
the  provisions  of  the  ordinance  to  the  contrary  not- 
withstanding. From  so  much  of  the  judgment  of  the 
lower  court  as  holds  the  City  liable  for  more  than  one- 
half  of  the  cost  the  city  appeals,  and  from  that  part 
of  the  judgment  which  releases  the  abutting  property 
owners  from  liability  the  Construction  Company 
appeals. 

The  sole  question  for  determination  is,  was  this 
work  in  fact  a  ** reconstruction,*'  or  was  it  simply  a 
"repairing**  of  the  street!  In  the  case  of  Levi  v. 
Coyne,  57  S.  W.  790,  22  Ky.  Law  Rep.  493,  this  court 
approved  Webster's  definition  of  the  word  ** repair," 
and  also  of  the  word  ** reconstruction,**  as  follows: 
"Webster  defines  *  repair*  to  restore  to  a  sound  or 
good  state  after  decay,  injury,  dilapidation,  or  partial 
destruction,  as  to  repair  a  house,  a  wall,  or  a  ship.  He 
defines  *  reconstruction*  to  construct  again,  to  re- 
build.'' Under  this  definition,  if  the  improvement 
consists  in  merely  restoring  the  street  to  a  good,  serv- 
iceaUe  condition  by  replacing  such  parts  as  are 
destroyed,  the  work  is  in  fact  but  "repairing,**  no 
matter  how  extensive  this  work  may  ba    If ,  on  the 
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other  hand,  the  entire  street  is  torn  np  and  rebuilt, 
or  built  over  again,  the  work  is  ** reconstruction." 
The  difference  is  well  illustrated  by  counsel  for  appel- 
lee in  the  case  of  a  roof  over  a  building  that  is  found 
to  be  in  a  dilapidated  condition.  The  roof  may  be 
repaired  by  simply  patching  some  holes,  or  the  old 
shingles  may  be  removed  and  new  ones  put  in  their 
place,  so  that  it  is  an  entirely  new  roof,  and  yet  it 
is  but  a  repair  to  the  house.  The  fact  that  the  cover- 
ing has  become  worn  or  decayed  so  as  to  necessitate 
its  being  replaced,  cannot  be  regarded  as  a  **  recon- 
struction*' of  the  street.  It  is  but  a  resurfacing,  a 
repairing.  ** Construct''  means  to  build;  *' recon- 
struct" means  to  rebuild,  to  build  over  again;  and  a 
street  is  not  ** reconstructed"  by  being  resurfaced 
either  in  whole  or  in  part.  The  cost  of  construction 
is  necessarily  large — ^a  heavy  burden  upon  the  abut- 
ting property  owners.  This  burden  is  placed  upon 
them  in  the  construction  of  streets  because,  theoret- 
ically, it  is  supposed  to  benefit  and  materially  en- 
hance the  value  of  their  property.  The  same  may  be 
said  of  reconstruction ;  but  inasmuch  as  the  abutting 
property  has  been  made  to  bear  this  burden,  and  will 
hereafter  be  made  to  bear  it  whenever  it  becomes 
necessary  to  reconstruct  the  street,  the  owner  is  entit- 
led to  have  the  statute  strictly  construed,  so  as  to 
impose  upon  him  no  greater  burden  than  the  law  con- 
templates. 

In  the  case  before  us  the  entire  foundation  of  the 
street  was  left  intact.  Two-thirds  and  more  of  its 
depth  remained.  The  curbing  remained  unaltered, 
the  principal  part  of  the  street,  so  far  as  the  cost  and 
work  of  construction  is  concerned,  was  not  disturbed 
by  the  work  done  under  the  ordinance  in  question.  It 
can  hardly  be  said  that  a  street  is  reconstructed  when 


Digitized  by 


Google 


Vol.  126.]  APRIL  TERM,  1907.  241 

City  of  Covington,  etc.,  v.  Bullock,  etc. 

more  than  two-thirds  of  the  old  work  is  left  intact, 
and  the  new  work  consists  in  merely  removing  some 
decayed  and  worn  material  from  the  surface  of  the 
street  and  replacing  it  with  new  material.  The  ques- 
tion before  us  is  much  simplified  if  we  take  into  con- 
sideration the  repair  or  maintenance  of  streets  where 
the  driveway  is  made  of  stone.  As  is  well  known,  the 
stone  is  constantly  worn  away,  and  it  is  necessary, 
at  stated  intervals,  to  resurface  the  entire  street  with 
new  crushed  or  broken  stone,  and,  where  holes  have 
worn  into  the  street,  these  have  to  be  filled.  Now, 
when  this  street  was  originally  macadamized,  the  cost 
thereof  was  borne  in  part  by  the  abutting  property 
owners ;  but  it  would  hardly  be  contended  that,  when 
it  became  necessary  to  cover  the  entire  street  with  a 
new  coating  of  crushed  or  broken  stone,  the  street 
was  reconstructed.  The  only  difference  between  a 
driveway  made  of  crushed  stone  and  one  made  of 
asphalt  is  that  the  latter  is  much  more  expensive,  and 
is  supposed  to  be  much  more  durable.  The  same  prin- 
ciple which  would  govern  the  maintenance  of  one 
would  likewise  govern  the  maintenance  of  the  other. 
There  is  no  statute  which  imposes  a  different  liability 
npon  property  holders  resident  upon  a  street  which 
has  been  laid  in  asphalt  from  those  resident  upon 
streets  constructed  with  other  material. 

Counsel  for  appellant  cites  the  case  of  People  v. 
City  of  Buffalo,  65  N.  Y.  Supp.  163,  52  App.  Div.  157, 
as  supporting  the  contention  of  the  City  that  this  work 
was  in  fact  *' reconstruction,*'  and  not  ** repair;*'  but 
an  examination  of  that  case  shows  that  it  turned  upon 
the  construction  of  a  statute  materially  different  from 
the  statute  under  which  streets  are  built  and  repaired 
in  cities  of  the  second  class  in  this  State.  The  same 
is  true  of  the  case  of  Robertson  v.  City  of  Omaha,  55 
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Neb.  718,  76  N.  W.  442,  44  L.  R.  A.  534,  cited  and 
relied  upon.  In  the  case  of  Levi  v.  Coyne,  57  S.  W. 
790,  22  Ky.  Law  Rep.  483,  the  entire  street  was  re- 
made. The  grade  was  changed,  and  the  taxpayers 
sought  to  escape  liability  on  the  ground  that  some 
of  the  old  material  taken  up  out  of  the  old  street  was 
used  in  relaying  the  street.  The  contention  was  not 
made  in  that  case  that  the  street  was  not  **  recon- 
structed," for  the  proof  shows  that  it  was;  but  the 
court  held  that  the  fact  that  some  of  the  old  material 
was  used  in  reconstructing  the  street  would  not  relieve 
the  property  owner  from  bearing  his  share  of  the  bur- 
den of  the  cost  of  reconstruction.  So  in  the  case 
before  us,  if  the  entire  street  had  been  torn  up,  and 
the  concrete  foundation  had  been  pulverized  and  used 
over  again  in  relaying  a  new  concrete  foundation,  the 
property  holder  could  not  escape  liability  on  that 
account,  as  it  is  immaterial  where  the  material  comes 
from  that  is  used  in  the  reconstruction.  If  the  fact 
is  established  that  it  is  a  reconstruction,  then  the 
abutting  property  holders  are  liable  for  their  share 
of  the  cost.  It  is  to  be  supposed  that,  if  part  of  the 
old  material  is  used  in  the  reconstruction,  the  cost 
thereof  is  lessened  by  reason  of  this  fact  to  some 
extent,  just  as  in  the  rebuilding  of  a  house,  if  the 
contractor  is  permitted  to  use  some  of  the  old  mate- 
rial, the  contract  price  is  lessened  to  the  extent  of  the 
value  of  the  old  material  so  used. 

The  question  which  is  at  last  presented  for  deter- 
mination in  each  particular  case  is  this:  Is  the 
improvement  a  ** repair,"  or  is  it  a  " reconstruction t" 
If  the  old  skeleton  or  framework  of  the  original  struct: 
ure  is  retained,  and  the  worn  parts  are  replaced  with 
new  material  of  the  same  or  kindred  sort,  it  comes 
clearly  within  the  definition  of  "repair."    If,  on  the 
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other  hand,  the  old  structure  is  torn  away,  and  a 
new  one  erected  in  place  thereof,  even  though  on  the 
same  general  plan,  then  it  is  clearly  a  ^^reconstruo 
tion;^'  and  it  is  immaterial  that  a  part  of  the  mate- 
rial taken  out  of  the  old  structure  is  put  into  the  new. 
These  definitions  of  the  words  ** repair  and  "recon- 
struction'* apply  with  equal  force  and  aptitude  to  all 
trades  alike,  and  to  all  work  alike,  and  have  no  differ- 
ent meaning  when  applied  to  ** repair*'  or  ** recon- 
struction*' of  a  house  to  that  which  they  have  when 
applied  to  the  ** repair**  or  ** reconstruction**  of  a 
street.  In  the  case  before  us  the  work  done,  though 
termed  ** reconstruction,**  was  in  fact  but  the  ** re- 
pair*' of  the  surface  of  the  old  street. 

The  judgment  of  the  lower  court  is  affirmed  as  to 
both  the  original  and  cross  appeal. 
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CASE  31.— B£ANDAMUS  ON  PETITION  OF  ELEANOR  BEL- 
KNAP AGAINST  R.  J.  TILFORD,  BUILDING  IN- 
SPBCTOR  CITY  OF  LOUISVILLE.— June  20. 

Tilford,  Building  Inspector,  v.  Belknap 

126     244| 

138^  jBi4|  Appeal  from  Jefferson  Circuit  Court. 

(C.  P.  Branch,  3  Div.)  Matt  O'Dohekty,  Judga 

Judgment  for  plaintiff,   defendant   appeals.— Af- 
firmed. 

1.  Municipal  Corporationa — Police  Power — ^Flre  Ordinance. — ^The 
police  power  of  a  municipality  to  enact  ordinances  for  the 
safety  of  the  public,  etc.,  includes  the  right  to  enact  reason- 
able ordinances,  rules  and  regulations  to  prevent  the  spread 
of  fires  and  for  the  protection  of  property  within  the  corpo- 
rate limits. 

2«  Same — ^Delegation  of  Governmental  Power. — ^A  municipal  ordi- 
nance providing  that  no  frame  building  shall  be  erected, 
moved  or  remodeled  within  the  city  until  the  owner,  archi- 
tect or  agent  shall  have  obtained  permission  in  writing  from 
all  parties  owning  permanent  brick  or  stone  structures  within 
a  radius  of  sixty  feet  of  the  proposed  structure,  was  unconsti- 
tutional, as  a  delegation  of  governmental  power  to  private 
citizens. 

6.  Constitutional  Law — Municipal  Ordinances — Due  Process  of 
Law — Equal  Protection  of  Law. — Such  ordinance  was  also  un- 
constitutional as  depriving  the  owners  of  frame  structures  of 
the  equal  protection  of  the  laws  and  of  their  property  with- 
out due  process  of  law. 

4.  Municipal  Ck)rporations — Ordinances — ^Reosanablenese. — A  mu- 
nicipal ordinance  prohibiting  the  erection,  removal  or  remodel- 
ing of  a  frame  building  within  sixty  feet  of  a  brick  or  stone 
structure  without  the  consent  of  the  owner  of  the  latter  was 
void  for  Unreasonableness. 

WARWICK  MILLER  for  appellant 
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1.  Our  contention  ta  that  by  Sec.  2783,  Ky.  Stats ,  the  council 
of  the  city  of  Liouisville  has  power  to  pass  for  'the  government  of 
the  city  any  ordinance  not  in  conflict  with  the  Constitution  of  the 
United  States  or  of  this  State  or  the  statutes  thereof.  Under  the 
authority  of  said  Sec.  2873  the  ordinance  in  question  was  passed 
and  appellee  admits  it  comes  under  the  police  power,  and  if  it 
comes  under  the  police  power  it  is  not  ta.dng  property  without 
due  process  of  iaw. 

2.  Under  the  exercise  of  power  by  the  legislature  private  com- 
fort and  interest  must  yield  to  the  public  welfare.  The  use  of 
property  may  be  so  regulated  as  to  insure  public  safety.  Every 
owner  takesr  property  subject  to  this  condition. 

AUTHORITIES  CITED. 

Hydes  v.  Joyce,  4  Bush,  464;  Franke  v.  Paducah  Water  Com- 
pany, 88  Ky.,  467;  Lowery  v.  City  of  Lexington,  75  S.  W.,  202; 
Louisville  V.  Public  Library  Co.  and  City  26  R.  202,  Gundberg  v. 
Chicago,  177  U.  S.,  183;  Arms  v.  Ayers,  58  L.  R.  A.,  277;  Mc- 
Quillan on  Municipal  Ordinances,  sec.  89;  Smith's  Modem  Law 
of  Municipal  Corporations,  sec.  1321:  City  of  Eureka  v.  Wilson, 
son,  48  Pac.  Rep.,  43;  Conunissioners  at  Ea&ton  v.  Mann,  12  L.  R. 
48  Pac.  Rep.,  43;  Conmiissioners  at  Easton  y.  Covey  74  Md.  262, 
City  of  Olympia  v.  Mann,  12  L.  R.  A.,  150;  Brock  v.  Common- 
wealth, Ky.  Stats.,  sec.  2783;  L'Hote  v.  New  Orleans,  20  Sup.  Court 
Kep.  788;  First  Dilon  Municipal  Corporations,  4th  ed.,  sec.  141; 
Power  V.  Pa.,  127  U.  S.,  678. 

C.  B.  BLAKELT  for  appellee. 

HUMPHREY,  HINES  &  HUMPHREY  of  counsel. 

1.  It  is  contended  by  appellee  that  the  ordinance  in  question 
is  invalid  for  the  reason  that  it  is  a  delegation  to  a  private  citizen 
to  exercise  a  power  which  alone  the  city  has  authority  to  exer- 
cise. A  municipal  corporation  cannot  delegate  its  police  power  to 
a  private  individual. 

2.  The  ordinance  applies  to  the  outskirts  of  the  city  where 
frame  buildings  predominate,  and  for  that  reason,  if  for  no  other, 
it  is  unreasonable  and  void. 

3.  The  ordinance  is  in  violation  of  the  Fourteenth  Amendment 
to  the  Federal  Constitution,  providing  that  **no  person  shall  be  de- 
prived of  his  property  without  due  process  of  law;"  and  that  "all 
persons  are  entitled  to  the  equal  protection  of  the  law." 
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McQuillan  on  Municipal  Corporations,  sees.  84,  87;  Frank  ▼.  Pa* 
ducah,  88  Ky.,  469;  Hydes  v.  Joyce,  4  Bush,  464;  Lowery  v.  City 
of  Lexington,  75  S.  W.,  202;  Boyd  v.  City  of  Frankfort,  77  S.  W.. 
669;  St.  Louis  v.  Russell,  22  S.  W.,  470;  St  Louis  v.  Howard.  24 
S.  W.,  770;  in  re  Quong  Woo,  13  Fed  Rep.,  229. 

Opinion  of  >:he  Coubt  by  Judge  Settle — ^AflBnnh 
ing. 

This  is  an  appeal  from  a  judgment  of  the  lower 
court  compelling  by  mandamus  the  city  of  Louisville, 
through  its  board  of  safety  and  building  inspector, 
to  grant  appellee  permission  to  erect  a  frame  dwell- 
ing upon  her  lot  situated  on  a  street  of  that  city, 
known  as  ** Longest  avenue."  The  facts  alleged  in 
the  petition  sufficiently  present  the  grounds  upon 
which  appellee  based  her  right  to  the  permit  de- 
manded of  appellant's  building  inspector,  and  these 
facts,  being  confessed  by  the  demurrer  to  the  peti- 
tion, and  not  denied  by  answer,  are,  upon  this  appeal, 
to  be  accepted  as  true.  The  facts  are,  in  brief,  as  fol- 
lows: Appellee  wished  to  build  a  frame  dwelling 
house  on  her  lot,  which  lies  in  the  outskirts  of  the 
city  of  Louisville,  and  adjoining  that  of  Henry  S. 
Gray,  upon  which  is  situated  a  brick  dwelling  house. 
An  ordinance  of  the  city  required  appellee,  before 
beginning  the  erection  of  the  house  on  her  lot,  to 
obtain  of  E.  J.  Tilford,  its  building  inspector,  a  per- 
mit to  build  same.  When  she  applied  to  the  inspector 
for  the  permit,  he  refused  to  grant  it  upon  the  sole 
ground,  that  Gray,  the  owner  of  the  adjoining  lot 
containing  the  brick  building,  had  refused  to  consent 
in  writing  or  otherwise  to  the  erection  ©f  a  frame 
house  on  appellee's  lot,  as  it  would  be  within  60 
feet  of  his  brick  house.  Appellee  had  previously 
asked  written  permission  of  Gray  to  erect  the  house 
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in  question,  which  was  refused.  Her  request  to  the 
inspector  for  the  permit  and  his  refusal  of  same  were 
both  in  writing.  The  building  inspector's  refusal  of 
the  permit  was  based  on  section  6  of  an  ordinance  of 
the  city  of  Louisville.  The  section  reads  as  follows : 
**No  frame  building  shall  be  erected,  moved  or  re- 
modeled within  the  city  of  Louisville,  until  the  owner, 
architect,  or  agent,  of  said  building  shall  have  ob- 
tained permission  in  writing  from  all  parties  owning 
permanent  brick  or  stone  structures  within  a  radius 
of  sixty  feet  of  the  proposed  structure ;  for  failure  to 
comply  with  this  section  the  owner,  architect  or 
builder,  either  or  all  of  them,  shall  be  subject  to  a 
fine  of  from  five  to  twenty-five  dollars  per  day  for 
each  day,  until  this  section  is  complied  with."  The 
petition  attacks  this  ordinance  upon  the  ground  that 
it  is  violative  of  the  provisions  of  the  State  Constitu- 
tion, because  by  it  the  city  of  Louisville  attempts  to 
delegate  to  the  private  citizen  power  over  the  prop- 
erty of  another,  which  the  city  alone  has  authority 
to  exercise,  and  is  also  violative  of  the  provisions  of 
the  fourteenth  amendment  to  the  Constitution  of  the 
United  States,  which  declares  that  no  person  shall 
be  deprived  of  his  property  without  due  process  of 
law,  and  that  all  persons  are  entitled  to  the  equal 
protection  of  the  law.  The  court  below  held  the  sec- 
tion supra  unconstitutional  and  void,  and  in  that  rul- 
ing we  fully  concur.  It  goes  without  saying  that  in 
the  exercise  of  its  governmental  functions,  and  under 
the  police  power,  a  municipality  may  enact  ordi- 
nanca^  for  the  safety  of  the  public  and  the  protection 
of  its  health  and  morals.  This  includes  the  right  to 
establish  by  ordinance  rules  and  regulations  to  pre- 
vent the  spread  of  fires  and  for  the  protection  of 
property  within  the  corporate  limits,  but  such  rules 
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and  regulations  must  be  reasonable,  and  their  enforce- 
ment undertaken  by  the  city  in  its  corporate  capacity, 
or,  if  this  be  not  practicable,  intrusted  to  such  instru- 
mentalities as  it  may  lawfully  create  and  clothe  with 
the  necessary  power.  The  right  of  the  municipality 
to  place  in  the  hands  of  boards  and  even  single  oflBcers 
the  enforcement  of  regulations  for  the  health  and 
safety  of  the  public  has  frequently  been  sanctioned 
by  legislative  enactment  and  recognized  by  the  courts. 
But  such  powers  as  these  cannot  be  delegated  to  a 
private  citizen  as  here  attempted.  In  considering 
this  subject  McQuillan,  in  his  work  on  Municipal  Cor- 
porations (section  84)  says:  "Therefore  the  princi- 
ple is  fundamental  and  of  universal  application  that 
public  powers  conferred  upon  a  municipal  corpora- 
tion and  its  officers  and  agents  cannot  be  surrendered 
or  delegated  to  others.  Contracts  and  ordinances 
relating  to  any  municipal  function  which  embarrass 
in  any  way  the  power  of  regulation  of  public  affairs 
are  ultra  vires ;  for  the  municipal  corporation  cannot 
in  any  manner  divest  itself  of  its  powers  to  control 
and  regulate  at  all  times  everything  within  the 
domain  of  its  jurisdiction.^'  We  are  further  told  in 
the  same  work  (section  87):  **So  an  ordinance  giv- 
ing the  property  owners  of  a  block  the  right  to  say 
whether  a  livery  stable  shall  be  located  in  such  block 
— such  power  being  imposed  by  charter  upon  the  leg- 
islative body — ^is  void.  So  an  ordinance  making  it  a 
misdemeanor  to  operate  a  slaughter-house  within 
three  hundred  feet  of  a  dwelling  house,  without  the 
written  consent  of  the  occupant,  is  invalid,  as  at- 
tempting to  substitute  for  the  sanction  of  the  law  the 
written  consent  of  one  or  more  individuals.  So, 
where  the  charter  or  law  applicable  commits  to  the 
legislative   body   of  the   corporation   the   exclusive 
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authority  to  provide  by  ordinance,  additional  oflSces, 
sitnations,  and  places  of  employment,  in  the  munic- 
ipal service,  and  fix  the  compensation  as  in  the  legis- 
lative discretion  the  demands  of  the  several  oflSces 
or  departments  require,  such  power  can  not  be  dele- 
gated  in  whole  or  in  part.'*  The  doctrine  announced  ^ 
by  McQuillan  has  frequently  been  approved  by  this 
court  Thus,  in  Frank  v.  Paducah,  88  Ky.  469,  11 
Ky.  Law  Rep.  17,  11  S.  W.  433,  718,  4  L.  R.  A.  265, 
it  is  said:  **A  delegation  of  power  to  one  corporation 
or  to  one  man  in  a  city  of  determining  who  shall 
exercise  a  particular  trade  and  to  provide  penalties 
for  misoonduct  or  neglect  in  the  discharge  of  his 
duties  is  also  in  violation  of  the  organic  law  of  the 
State. '*  This  court  held  to  the  same  doctrine  in  the 
following  cases :  Hydes  v.  Joyce,  4  Bush,  464,  96  Anu 
Dec.  311;  Lowery  v.  City  of  Lexington,  75  S,  W.  202, 
116  Ky.  157,  25  Ky.  Law  Rep.  392.  In  St.  Louis  v. 
Russell,  22  S.  W.  470,  116  Mo.  248,  20  L.  R.  A.  721, 
an  ordinance  very  similar  to  the  one  under  considera- 
tion was  declared  invalid.  In  the  opinion  it  is  said : 
**We  are  also  of  the  opinion  that  the  ordinance  is 
invalid  for  the  reasons  that  by  its  provisions  one  citi- 
zen is  permitted  to  erect  a  livery  stable  in  a  certain 
locality  by  obtaining  the  written  consent  of  the  own- 
ers of  one-half  of  the  ground  in  the  block,  while 
another  of  like  merit  would  not  be  permitted  to  do 
so  for  the  want  of  such  consent.  It  would  enable  one 
person  to  construct  and  operate  a  livery  stable  upon 
one  side  of  the  street  by  getting  the  written  consent 
of  the  owners  of  one-half  of  the  ground  in  the  block, 
while  another  would  be  denied  the  privilege  of  erect- 
ing a  similar  building  in  the  opposite  block  across 
the  street,  or  in  an  adjoining  block,  because  of  his 
inability  to  obtain  sudi  consent.    Not  only  this,  if  one 
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person  is  fortunate  enough  to  be  the  owner  of  one- 
half  of  the  ground  in  the  block,  he  can  erect  his  stable 
with  impunity,  while  his  neighbor,  or  other  person, 
not  so  fortunate,  could  not  do  so,  the  direct  result  of 
which  would  be  to  create  a  monopoly.  The  effect 
would  be  discrimination  in  favor  of  certain  persons 
and  against  others  entitled  to  equal  rights  before  the 
law.  This  court  has  on  different  occasions  held  ordi- 
nances less  obnoxious,  unreasonable,  and  void."  St. 
Louis  V.  Howard,  24  S.  W.  770,  119  Mo.  41,  41  Amu 
St.  Rep.  630. 

The  ordinance  involved  in  the  case  at  bar  is  both 
unreasonable  and  discriminatory,  for  it  attempts  to 
confer  upon  a  private  citizen -who  may  be  so  fortunate 
as  to  own  a  stone  or  brick  house  power  of  the  most 
arbitrary  character  over  the  property  of  his  neigh- 
bors within  a  radius  of  60  feet  of  his  own  house. 
This  power  is  not  allowed  to  the  owner  of  a  frame 
house,  thouflfh  his  house  would  be  in  more  danger 
from  the  erection  of  a  frame  house  on  the  adjoining 
lot  of  his  neif2:hbor  than  would  a  brick  or  stone  house. 
The  owner  of  the  stone  or  brick  house  is,  in  respect 
to  the  exercise  of  the  power  delegated  by  the  ordi- 
nance, wholly  uncontrolled.  The  only  way  the  adjoin- 
ing lot  owner  can  interfere  with  his  exercise  of  the 
power  conferred  is  to  build  on  his  lot  a  brick  or  stone 
house ;  for  in  no  other  way  can  he  avoid  the  necessity 
of  having  to  ask  the  other's  consent.  This  of  itself 
practically  amounts  to  coercion  or  duress.  As  said 
in  the  opinion  of  the  learned  circuit  judge,  '*the  cit- 
izen's right  to  apply  his  property  to  any  lawful  use 
is  itself  property,  and  is  as  such  as  clearly  within  the 
constitutional  inhibition  against  assault  or  spoliation 
as  the  property  to  which  it  attaches  and  into  which 
it  may  be  said  to  enter  as  an  integral  part.    True,  the 
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right  to  use  one's  property  in  a  particnlar  way  may 
be  limited  by  a  reasonable  police  regulation,  and  its 
use  in  violation  of  such  regulation  is  not  a  lawful  use, 
and  is  therefore  not  a  property  right;  but  a  regular 
tion  like  that  under  consideration  here,  which  does 
not  vest  a  discretion  in  any  tribunal,  board,  or  oflScer 
of  the  law,  but  attempts  to  vest  arbitrary  and  irre- 
sponsible  power  in  the  owner  of  every  brick  or  stone 
building  in  the  city  over  the  property  rights  of  his 
neighbor,  is  neither  reasonable  nor  constitutional. 
No  man  is  or  ever  should  be  made  judge  in  his  own 
case,  yet  this  is  what  the  section  of  the  ordinance  in 
question  attempts  to  do.  Such  legislation,  if  it  could 
be  upheld  by  the  courts,  would  only  be  a  constant 
source  of  trouble  and  irritation  among  neighbors. 
A.,  the  owner  of  a  brick  or  stone  house,  could  allow 
B.,  his  favored  neighbor,  to  build  a  frame  house  on 
the  lot  next  adjoining  his  property  on  the  north,  and 
refuse  a  like  privilege  to  C,  owner  of  the*  lot  adjoin- 
ing his  property  on  the  south.  The  right  of  B.  or  C. 
if  he  have  any  under  the  law,  cannot  be  thus  made  to 
depend  on  A's  mere  whim.*'  This  reasoning  is  sound 
and  convincing.  The  ordinance  complained  of  is  open 
to  every  objection  made  to  it.  If  under  any  circum- 
stances the  city  of  Louisville  could  confer  on  a  pri- 
vate citizen  any  right  to  interfere  with  his  neighbor 
in  the  erection  of  buildings  upon  his  Own  property, 
it  cannot  be  done  as  here  attempted ;  for  the  ordinance 
is  intended  to  confer,  and  actually  does  confer,  not  a 
discretion  to  be  exercised  upon  a  consideration  of  the 
circumstances  of  each  case,  but  a  naked  and  manda- 
tory power  to  give  or  withhold  consent  at  the  mere 
whim  or  according  to  the  caprice  of  the  custodian  of 
the  power.  In  brief,  it  is  purely  an  arbitrary  power, 
which  acknowledges  neither  guidance  nor  restraint, 
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and  the  exercise  of  which  might  in  every  instance 
result  in  oppression  and  unjnst  discrimination.  Boyd 
V.  City  of  Frankfort,  117  Ky.  199,  25  Ky.  Law  Repi 
1311,  77  S.  W.  669,  111  Am.  St  Rep.  240. 

For  these  reasons,  w0  do  not  hesitate  to  condemn 
the  ordinance  as  unconstitutional  and  void.  In  our 
opinion  the  lower  court  did  not  err  in  overruling  the 
demurrer  to  the  petition,  nor  in  granting  the  writ  of 
mandamus. 

Wherefore,  the  judgment  is  affirmed. 


CASE  32.— ACTION  BY  JOHN  E.  SHEEGOG'S  ADMINISTRATOR 
AGAINST  THE  ILLINOIS  CENTRAL  R.  R.  CO.  FOR 
CAUSING  THH  DEATH  OP  PLAINTIPP'S  INTES- 
TATE.^June  20. 

^26    25|     Illinois  Central  Ry.  Go.  v.  Sheegog's  Admr. 

Appeal  from  Union  Circuit  Court 

J.  W.  Henson,  Circuit  Judge. 

Judgment   for   plaintiflf,   defendant   appeals.— Af- 
firmed. 

1.  Master  and  Servant— Injuries  to  Servant— Actions — ^Evidence. 
— ^In  an  action  against  a  railroad  for  the  death  of  a  locomotive 
engineer,  evidence  examined,  and  held  to  warrcmt  the  refusal 
of  a  peremptory  Instniction  for  the  defendan't. 

2.  Death — Punitive  Damages— Grounds — Gross  Negligence. — ^Un 
der  Const.  Sec.  241,  providing  for  a  right  of  action  for  the 
death  of  a  person  caused  by  negligent  or  wrongful  act,  and  the 
express  provisions  of  Ky.  Stats.,  1903,  c.  1,  sec.  6,  where  a 
railroad  was  guilty  of  gross  neglig«*nce  in  runnijig  n  defective- 
ly equipped  train  over  an  unsafe  track  at  a  high  rate  of  speed, 
it  was  proper  to  submit  to  the  Jury  the  question  of  punitive 
damages. 
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8.  Removal  of  Causes — ^Proceedings — ^Duty  of  Courts. — ^Where  a 
petition  is  filed  for  the  removal  of  a  case  to  the  Federal  court, 
it  is  the  duty  of  the  Judge  of  the  State  court  to  leieriiilue  from 
the  petition  and  record,  whether  or  not  there  is  presented  a 
Federal  case,  and,  if  so,  he  should  remove  it  to  the  Federal 
court,  and  that  court  should  hear  the  proof  on  the  Jurisdic- 
tional facts,  and  determine  whether  the  State  or  Federal 
court  has  Jurisdiction. 

4.  Statutes — Pleading  Private  Acta. — Civ.  Code  Prac.,  Sec.  119, 
provides  that,  "in  pleading  a  private  statute,  it  shall  be  suffi- 
cient to  refer  to  it  by  stating  its  title  and  the  day  on  which 
it  became  a  law/'  Held,  that  a  petition  for  the  removal  of  a 
case  to  the  Federal  court  was  defective,  which  did  not  state 
the  title  of  a  private  statute,  nor  its  contencs,  but  merely  the 
petitioner's  conclusions  as  to  its  contents. 

6.  Railroads — ^Leasee— Liability  of  Lessor. — Under  Const.  Sec 
203,  providing  that  no  corporation  shall  lease  or  alienate  any 
franchise  so  as  to  relieve  the  franchise  or  property  held  there- 
under from  the  liability  of  the  lessor  or  lessee,  contracted  or 
Incurred  in  the  operation  of  the  franchise,  or  any  of  its  privi- 
leges, a  railroad  which  had  received  a  franchise  from  the 
State  could  not  by  a  lease  exempt  itself  from  responsibility 
for  the  torts  of  itself  and  lessee. 

6.  Same — Liability  of  Lessor  to  Lessee's  Servants. — ^While  the 
lessor  of  a  railroad  is  not  liable  to  the  employes  of  the  lessee 
for  torts  of  the  lessee  resulting  from  the  negligent  operation 
and  handling  of  its  trains  and  the  general  management  of  the 
leased  property,  it  is  liable  to  them  for  an  injury  resulting 
from  the  negligent  omis»ion  of  a  duty  owed  to  the  public, 
such  as  the  proper  construction  of  the  road. 

TRABUE,  DOOLAN  &  COX  for  appellant. 

J.  M.  DICKINSON,  HENRY  D.  ALLEN  and  LOCKETT  & 
LOCKETT  of  counsel. 

POINTS  AND  AUTHORITIES. 

1.  No  allegation  of  decedent's  ignorance  of  alleged  condition  of 
the  track  is  made,  which  renders  the  petition  demurrable:  Bogen- 
schutz  V.  Smith,  84  Ky.,  330;  L.  ft  N.  R.  R.  Co.  v.  Mellott,  101  Ky., 
215;  Williams  v.  L.  ft  N.,  Ill  Ky.,  825;  Choctaw,  etc.,  v.  McDade, 
191  U.  S .  64. 

2.  A  peremptory  Instruction  should  have  been  granted. 
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Fencing  not  required,  nor  permitted  ai  station:  Ky.  Stats.,  sec 
1792. 

The  mule  was  cause  of  collision  and  everything  else  remota 
causa,  and  not  proxlma  causa:  Louisyille  Gas  Co.  v.  Kaufinan  & 
Straus,  106  Ky.,  131;  Hughes  v.  Railroad,  91  Ky.,  531;  Wintuska 
V.  same,  14  Ky.  Law  Rep.,  579;  P.,  C,  C.  ft  St  L.  Ry.  Co.  v.  Lewis. 
18  do..  957;  Johnson  v.  B.  T.  V.  ft  G.,  18  do.,  67;  Nelllng  v.  R.  R. 
Co.,  98  Iowa,  554;  Coxe  v.  same,  102  Lowa.  711. 

3.  (a)  Instruction  second  misleading  in  reference  to  roadbed 
and  to  rolling  9tock.  and  care  to  keep  them  in  condition,  the  con- 
dition of  roadbed  and  rolling  stock  not  being  proximate  cause. 

Also,  erroneous  in  any  reference  to  Durbin's  duty. 

(b)  Erroneous  in  ignoring  the  relation  between  cause  and  ef- 
fect permitting  recovery  for  remote  cause;  and  in  ignoring  causar 
tion. 

(c)  Sixth  instruotlon,  erroneous  in  referring  to  -gross  negli- 
gence: L.  &  N.  R.  R.  Co.  V.  Creighton,  106  Ky.,  42;  20  Ky.  Law 
Rep.,  1692;  L.  &  N.  R.  R.  Co.  v.  Taaife's,  106  Ky.,  535;  21  Ky.  Law 
Rep.,  64. 

4.  (a)     Where  fraudulent  joinder  is  alleged  and  the  facts  al- 
leged show  a  right  of  removal,  the  facts  must  be  assumed  true 
and  the  Federal  court  must  try  the  issue:  Dow  v.  Bradstreet,  ^6 
Fed.,  824;   Arrowsmlth  v.N.  &  D.  R.  Co.,  57  Fed.,  165;   Diday  v. 
R.  R.  Co.,  107  Fed.,  565;  Boatner  v.  Am.  Ex.  Co.,  122  Fed.,  714 
Weaver  v.  Ry.,  125  Fed.,  155;  Board  v.  Toronto  Bank.  128  do.,  167 
Gustafson  v.  Co..  128  Fed..  85;  Swann  v.  Mut.  Res.,  116  Fed..  232 
Union  Terminal  v.  C,  B.  &  Q..  119  Fed..  209;  I.  C.  R.  R.  v.  Jones, 
80  S.  W..  484  (25  Ky.  Law  Rep.,  31). 

(b)  An  issue  of  fact  involved  in  jurisdiction  is  triable  in  the 
Federal  court  alone:  R.  R.  Co.  v.  Dunn.  122  U.  S..  513,  517;  R.  R. 
V.  Wangelln,  132  U.  S..  599;  Daughtry  v.  K.  C.  etc..  138  U.  S.. 
298;  I.  C.  R.  R.  Co.  v.  Jones,  26  Ky.  Law  Rep..  31;  80  S  W..  484; 
see  also  cases  cited  supra. 

(c)  The  good  faith  of  the  plaintiff  in  making  untrue  allegations 
can  not  avail  him  to  defeat  Federal  Jurisdiction :  Diday  v.  Railroad, 
supra. 

(d)  Appellee's  petition  suflicien-tly  indicates  the  purpose  of  the 
joinder  of  Durblr. 

No  cause  for  action  is  stated  against  DuTbin:  C.  N.  O.  ft  T.  P. 
R.  R.  V.  Robinson,  25  Ky.  Law  Rep.,  265;  74  S.  W.,  1061;  Davis 
V.  C,  N.  O.  ft  T.  P.  R.  R.  V.  Robinson,  25  Ky.  Law  Rep..  265;  116 
Ky.,  144;  Gustafson  v.  Co.,  128.Fed.,  85;  L.  ft  P.  Canal  Co.  v.  Mur- 
phy, 9  Bush.  527;  Swice's  admr.  v.  M.  ft  B.  S.  R.  Co..  116  Ky..  253; 
Yeates  v.  I.  C.  R.  R.  Co.,  139  Fed.  Rep.,  943;  Axllhe  v.  Toledo,  etc., 
Co..  138  Ibid.,  169;  See  L  C.  R.  R.  Co.  v.  Coley,  Nov.  3, 1906. 
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ADDITIONAL  POINTS  AND  AUTHORITIES. 

1.  A  case  of  negligence  may  exist  where  an  instruction  as  to* 
punitive  damages  would  be  erroneous,  and  the  preliminary  ques- 
tion is  for  the  court:  McHenry  Coal  Co.  v.  Sneddon,  98  Ky.,  686; 
L.  &  N.  R.  R.  Co.  V.  Crelghton,  106  Ky.,  42,  46;  L.  &  N.  R.  R.  Co. 
▼.  Taofle's  admr.,  Ibid.,  535;  Lexington,  etc.,  Co.  v.  Fain,  25  Ky. 
Law  Rep..  2243;  Southcirn  Ry.  Co.  v.  Goddard  (Nov.  29,  1905),  28 
Ky.  Law  Rep. 

2.  Punitive  damages  admissdble  only  when  injury  wanton  or 
disregard  of  precaution  for  others'  safety,  wilful:  McHenry,  etc., 
Co.  V.  Sneddon,  98  Ky.,  686;  L.  &  N.  R.  R.  Co.  v.  Kingman,  18  Ky. 
Law  Rep.,  83;  Lexington,  etc.,  Co.  v.  Fain,  25  Ky.  Law  Rep.,  2243; 
Southern  Ry.  Co.  v.  Goddard  (Nov.  29,  1905),  28  Ky.  Law  Rep., 
Milwaukee,  etc.,  Co.  v.  Arms,  91  U.  S.,  495;  Lake  Shore,  etc.,  Co. 
V.  Prentiss,  147  U.  S.,  107;  F.  S.  R.  R»  Co.  v.  Hirst,  30  Fla.,  1;  32 
Am.  St.  R.,  33;  3  Sedow.  Dam.,  363;  1  Sutherland  Dam.,  724;  12 
A.  &  E.  En.,  2d  ed.,  28. 

HENDRICK  &  MILLER  for  appellee. 

POINTS  AND  AUTHORITIES. 

1.  Because  of  the  fact  that  a  great  "hue  and  cry"  has  oeen 
raised  in  courts  and  legal  circles  about  the  supposedly  "unpardon 
able  sin"  of  preferring  the  Sitate  courts  over  Federal  courts  and 
of  exercising  the  right  expressly  provided  by  Sec.  241  of  the  Con- 
stitution of  Kentucky,  and  Sec.  6,  Ky.  Stats.,  whereby  an  action 
may  be  brought  for  the  negligent  or  wrongful  killing  of  an  individ- 
ual against  both  the  principal  and  the  agent  whose  negligence 
or  wrongful  act  caused  the  death,  and  because  even  the  Court  of 
Appeals  of  Kentucky  has  seemed  to  be  influenced  by  this  system- 
atic and  designed  clamor  to  such  an  extent  as  to  speak,  in  some  of 
its  decisions  upon  the  subject,  of  "artful  subterfuges  resorted  to 
by  pleaders  to  control  Jurisdiction"  and  of  "trifling  with  the  court, 
etc.,"  we  have  thought  it  not  out  of  place  in  this  brief  to  call  the 
court's  attention  to  what  might  be  called  the  ethics  of  the  ques- 
tion, and  to  show  not  only  that  we  are  simply  exercising  our  con- 
stitutional rights  and  discharging  our  duty  to  our  clients,  but  that 
iP7e  are  doing  the  same  thing  that  lawyers  and  litigants  have  done 
in  thousands  of  other  instances  in  suing  principal  and  agent  to- 
gether; as  in  such  cases  as  Hawkins  v.  Riley,  17  B.  Mon.,  101; 
Baird  v.  Shlpman,  132  111.,  16  and  7  L.  R.  A.,  128;  Stephen  v.  Wil- 
son, etc.,  24  Ky.  Law  Rep.,  1832;  Dixon  v.  C.  ft  O.  Ry.,  178  XJ.  S., 
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131,  and  other  cases  too  numeous  to  mention;  and  that  as  said  by 
Chief  Justice  Fuller  in  the  Dixon  case,  we  are  "performing  a  law- 
ful act,"  and  that  our  purpose  in  doing  so  cannot  be  inquired  into, 
•but  on  the  other  hand  the  whole  doctnrine  that  the  corporation  of 
another  State  has  the  right  of  removal  on  the  ground  of  diversity 
of  citizenship  has  no  foundation  in  justice  or  common  sense,  and 
is  the  result  of  what  Judge  Thompson  in  bis  admirable  work  on 
Corporations  denominates  a  *'theft  of  Jurisdiction;*'  Thompson 
on  Corporation,  vol.  6,  p.  591;  that  the  Supreme  court  of  the 
United  States,  beginning  with  the  opinion  delivered  by  Chief 
Justice  Marshall  in  the  case  of  Bank  v.  Deveauz,  5  Cranch,  61, 
held  and  for  six  years  continued  to  hold,  that  a  corporation  aggre- 
gate was  not  a  citizen  (Thomp.  Cor.,  vol.  6,  pp.  3909-10) ;  that  the 
idea  grew  out  of  the  **habitual  greed  of  jurisdiction"  on  the  part 
of  a  certain  character  of  judges  and  courts  and  the  deliberate 
effort  on  the  part  of  large  railroad  corporations  "to  defraud  the 
courts  of  the  various  States  and  territories  through  which  theJr 
road  should  lie"  of  jurisdiction,  etc.;  same  work  vol.  6,  p.  5913; 
that  the  whole  practice  is  an  outrage  upon  litigants;  that  Che  per- 
petrators of  fraud  are  as  shown  by  the  author  cited,  the  cor- 
poration and  parties  who  obstruct  justice  by  dragging  impecuni- 
ous litigants,  without  right  or  reason,  out  of  their  home  courts 
and  vicinage  to  distant,  and  to  them  inaccessible  tribunals;  and 
that  the  charge  of  fraud  against  the  lawyers  and  litigants  who 
avail  themselves  of  this  constitutional  right  of  joining  the  prin- 
cipal and  agent  in  the  same  action,  is  not  only  unjust,  but  is  a 
slander  to  which  the  courts  should  not  lend  a  so  willing  and  cre- 
dent ear  as  some  of  them  have  seemed  to  lend.  So  much  has  been 
said  about  the  fraud  of  joining  an  employe  and  the  employer 
corporation  as  defendants,  that  the  courts  themselves  have  seemed 
almost  to  forget  that  is  only  the  same  thing  which  has  been  done, 
and  which  has  been  sanctioned,  in  a  thousand  other  cases  and 
situations  from  time  immemorial;  and  we  in  behalf  of  simple 
justice  ask  a  careful  reading  of  this  part  of  our  brief.  Thomp- 
son on  Cor.,  vol.  6,  pp.  5909-5910-5911-5913  and  lastly  5949. 

2.  The  cases  cited  by  appellant  to  show  this  case  removable, 
and  holding  a  doctrine  different  from  that  heretofore  announced 
by  this  court  in  the  cases  of  I.  C.  R.  R.  Co.  v.  Jones,  26  Ky.  Law 
Eep.,  31;  Rutherford  v.  I.  C.  R.  R.  Co.,  27  Ky.  Law  Rep.,  397,  and 
other  cases,  are,  none  of  them,  authoritative,  but  are  mainly  de- 
cisions of  district  judges,  many  of  them  delivered  prior  to  the 
decision  of  the  Dixon  case,  but  at  last  ore  decided  upon  the  idea 
that  the  cases  were  removable  upon  an  inspection  of  the  face 
of  the  record. 

3.  "The  State  court  must  determine  from  the  petition  and  rec- 
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ord  whether  or  not  there  was  presented  a  removable  case:" 
Rutherford  v.  I.  C.  R.  R.  Co^  27  Ky.  Law  Rep.,  397;  I.  C.  R.  R.  Co. 
V.  Jones,  26  Ky.  Law  Rep.,  31,  and  nuiay  other  cases — ^and 

"The  State  court  is  only  at  liberty  to  inquire  whether  on  the 
face  of  the  record  a  case  has  been  made  wtUch  requires  it  to  pro- 
ceed no  further." 

Crehore  v.  O.  &  M.  R.  R.  Co.,  131  U.  S.,  240  (32  L.  ed.,  144).  and 
— "A  State  court  is  not  bound  to  surrender  its  Jurisdiction  of  the 
suit  till  a  case  has  been  made  which  on  its  face  shows  that  the 
petitioner  has  a  right  to  transfer."  Crehore  case,  supra.  Stone  v. 
South  CaroUna,  117  U.  S.,  50  (29  L.  ed.,  672) ;  Stevens  v.  Nichols, 
130  U.  3.,  230;  Phoenlz  Ins.  Co.  v.  Pechneh,  95  U.  S.,  183,  and 
many  other  Supreme  court  cases. 

4.  Plaintiff  had  a  right  to  join  both  the  corporation  and  the 
agent  thereof  tfattMigh  whom  the  negligent  acts  were  committed 
as  defendant;  and  there  is  no  misjoinder  and  plain tijS*s  motive 
in  performing  this  lawful  act  cannot  be  inquired  into.  Const,  of 
Py..  sec.  241,  Ky.  Stats.,  sec.  6;  C.  &  O.  R.  R.  Co.,  Dixon,  179  U. 
S.,  131,  and  the  two  cases  of  C,  N.  O.  &  T.  P.  Ry.  v.  Cook's  admr. 
and  A.  O.  S.  Ry.  Thompson,  decided  by  the  Supremb  court  Jan- 
uary 2,  1906;  I.  C.  R.  R.  Co.  v.  Jones,  supra,  and  Rutherford  case, 
supra. 

5.  If  the  Jurisdictional  facts  are  stated  in  the  petition  for  re- 
moval the  Jurisdiction  at  once  passes  from  the  State  to  the  Fed*- 
eral  ccurt.  Kansas  City  R.  R.  Co.  v.  Daughtry,  138  U.  S.,  298;  and 
these  Jurisdictional  facts  cannot  be  inquired  into  in  the  State 
oourt  The  Jurisdictional  facts  in  a  case  like  this  are  two:  di- 
versity of  citizenship  and  the  involvment  of  an  amount  in  ex- 
oess  of  $2,000.  If  the  petition  and  record  do  not  afClrmatively 
show  the  existence  of  these  two  facts  the  Federal  court  acquires 

no  jurisdiction  to  inquire  into  the  truthfulness  or  untruthfulness 
of  the  pleading  in  any  other  respect.  Jones  case,  supra;  Ruther- 
ford case,  supra,  and  Whitcomb  v.  Smithson,  175  U.  S.,  635;  Howe 
V.  N.  P.  Ry.  Co.,  60  L.  R.  A.,  949;  also  the  Crehore,  Stevens,  Stone 
and  Dixon  cases  cited  above. 

6.  If  the  case  is  tried  on  the  merits  before  a  jury  and  plaintiff 
insists  upon  his  contention  of  Joint  liability  to  the  last,  the  fact 
that  a  peremptory  instruction  be  given  foo*  the  citizen  defendants. 
Joined,  does  not  warrant  the  court  In  removing  the  case  even  upon 
a  supplemental  petition  and  bond  tendered  by  the  lemaining  de- 
fendant Whitcomb  V.  Smithson,  175  U.  S.,  635;  Howe  v.  N.  P. 
R.  R.  Co..  60  L.  R.  A,  949  (Wash). 

7.  A  canse  of  action  is  stated  in  the  petition  against  the  co-de- 
fendant, Dorbin,  who  was  a  dtisen  of  Kentucky  at  the  time  thft 

▼oL  Ul«— 17. 
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BUlt  was  filed.  Chiles  v.  Drake,  2  Met,  146;  2  Ch.  PL,  650; 
Pierce's  admr.  v.  I.  C.  R.  R.  Co.,  27  Ky.  Law  Rep.,  801. 

8.  A  cause  of  action  is  stated  against  the  Chicago,  St.  L.  &N. 

0.  R.  R.  Co.,  also  a  co-defendant,  and  a  Kentucky  corporation. 
The  negligence  charged  against  the  lessor  company  being  its 
negligence  as  to  its  track,  fences  and  cattle  guards,  etc.,  the 
petition  against  it  states  a  cause  of  action,  as  it  owes  the  public, 
including  the  servants  of  the  lessee,  the  duty  of  maintaining 
them,  and  cannot  divest  itself  of  this  burden.  McCabe's  admr.  v. 
M.  &  B.  S.  Ry.,  112  Ky.,  86L 

The  petition  states  that  this  defendant  owns  and  controls  the 
roadbed,  etc.,  and  this  is  not  denied.  The  mere  leasing,  or  the 
power  to  lease,  does  not  mean  the  release  of  the  lessor  from 
liability — McCabe  case,  supra — ^and  the  terms  of  the  lease  are 
nowhere  stated  in  the  petition  for  removal  nor  in  the  an&wer  of 
any  defendant,  and  the  lease  itself  is  not  filed  and  made  afCirma- 
tively  the  right  to  remove;  Stevens  v.  Nichols,  130  U.  S.,  230  (L. 
ed.  32,  914) ;  Mansfield,  etc.,  R.  R.  Co.  v.  Swan,  111  U.  S.,  379  (28 
L.  ed.,  461);  Mexican  National  R.  R.  Co.  v.  Davidson,  157  U.  S., 
201.  The  negligence  complained  of  as  against  this  defendant 
being  not  merely  the  negligence  of  the  lessee,  as  to  cars  and  appli- 
ances of  the  lessee  under  its  control,  but,  being  the  regligence  of 
the  lessor  in  failing  to  maintain  its  track  properly,  the  servant 
of  the  lessee  has  a  right  of  action  against  the  lessor.  Swice  v. 
M.  &  B.  S.  R.  Co.,  116  Ky.,  253.  This  Swice  case  rests  upon  for 
its  authority,  and  quotes  as  its  principal  authority  the  cases  of 
Lee  V.  S.  P.  R.  Co.  (Cal.),  47  Pac,  932;  38  L.  R.  A..  71;  58  Am. 
St  Reps..  152.  and  the  case  of  East  Line  .etc.,  R.  R.  Co.,  Culbert- 
son,  72  Tex.,  375  (10  S.  W.,  706,  3  L.  R.  A.,  567) ;  13  Am.  St  Rep.. 
805,  and  these  cases  hold  the  very  doctrine  contended  for  here. 
In  the  Lee  case  the  plaintiff  was  the  servant  of  the  lessee  com- 
pany and  recovered  of  the  lessor.  See  also  Nugent  v.  Boston 
and  M.  R.  Co.,  80  Me.,  62;  Arrowsmlth  v.  N.  &  D.  R.  C>>.,  57  Fed, 
Rep.,  165;  Ry.  v.  Curl,  28  Kansas.  622. 

9.  Civil  Code  of  Kentucky  and  the  decisions  of  this  court  per- 
mit servants  of  the  lessee  to  sue  lessee  and  lessor  jointly  upon 
same  principle  followed  in  I.  C.  R.  R.  Co.  v.  Jones;  26  Ky.  Law 
Rep..  31;  Kuhn  v.  Cen.  Pas.  Ry.  Co..  86  Ky..  578;   Rutherford  v. 

1.  C.  R.  R.  Co.,  27  Ky.  Law  Rep.,  397,  as  in  all  these  cases  the  re- 
spective defendants  in  each  case  bore  different  relationship  to  the 
defendant  and  were  liable  notwithstanding  they  owed  different 
duties. 

10.  Failure  of  defendants  to  put  cattle  guards  and  maintain 
same  at  the  termination  of  fences  on  each  side  of  ♦he  track  at 
public  roads  made  them  liable  for  killing  caused  hereby.     See. 
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1793,  Ky.  Stats.,  McKhee  v.  Kuyn,  98  Ky.,  209;  17  Ky.  Law  Rep., 
794;  McGhee  v.  Gaines,  98  Ky.,  182;  17  Ky.  Law  Rep.,  748;  and 
more  particularly  Parish  v.  L.  &  N.  R.  R.  Co.,  1524—78  S.  W., 
186;  also  sec.  466,  Ky.  Stats.,  giving  this  right  of  action,  and  Hayes 
▼.  Mich.  Cen.  R.  R.  Co.,  11  U.  S.,  228  (L.  ed.,  28:610),  which  de- 
cides the  exact  point,  and  holds  that  even  if  the  statute  provides 
that  it  is  for  the  safety  of  cattle,  still,  its  violation  is  evidence  of 
negligence  in  a  personal  injury  action. 

11.  If  a  party  except  to  a  decision  of  a  court  in  granting  or 
refusing  any  instruction  all  the  instructions  given  and  refused 
shall  also  be  included  in  the  bill  of  exceptions.  Civil  Code,  Sec. 
337,  Subsec.  2.  The  bill  of  exceptions  in  this  case  on  its  face 
shows  that  only  a  part  of  the  instructions  given  are  included  and 
that  it  includes,  of  the  refused  instructions,  only  those  offered  by 
the  defendant,  and  appellants  in  their  brief  actually  quote  ver- 
batim an  instruction,  the  first  and  most  Important  given,  which 
is  not  included  in  the  bill  of  exceptions.  This  court  can  therefore 
consider  no  objections  to  instructions. 

12.  The  judge  of  the  lower  court  failed  to  certify  that  the 
bill  of  exceptions  contained  all  the  evidence  asr  required  by  Sec. 
339,  Civil  Code,  cmd  exceptions  and  objections  to  the  evidence 
cannot  therefore  be  considered  by  this  court.  Most  of  same  cannot 
be  considered  for  another  reason;  and  that  is,  that  the  specific 
errors  relied  upon  must  be  stated  in  the  grounds  for  a  new  trial. 
Slater  v.  Sherman,  5  Bush,  206,  also  13  B.,  297;  14  B.,  297;  7  B., 
235;  9  Ky.  Law  Rep.,  467,  and  Jones  v.  Woocher,  90  Ky.,  230;  but 
the  court's  rulings  as  to  the  evidence  are  nevertheless  shown  to  be 
correct.  • 

13.  Appellant  is  Incorrect  in  his  contention  as  to  law  of  puni- 
tive damages.  Sec.  6,  Ky.  Stats.  But,  the  evidence  in  this  case 
would  have  sustained  punitive  damages  even  under  appellant's 
contention.  Still,  the  jury  gave  compensatory  damages  only — 
$8,250  for  the  life  of  an  intelligent,  healthy,  robust,  industrious, 
sober  and  studious  young  man,  28  years  of  age,  making  $130  to 
$150  per  month,  with  an  expectancy  of  30  to  35  years  and  pros- 
pects for  advancement  and  promotion  increasing  his  earning  ca- 
pacity. 

Opinion  of  the  Court  by  Judge  Nunn — Affirming. 

This  action  was  instituted  by  the  administrator  of 
John  E.  Sheegog,  who  was  killed  in  the  derailment 
of  an  engine  and  train  of  cars  of  which  he  was  engi- 
neer at  the  time.     The  Chicago,  St  Louis  &  New 
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Orleans  Bailroad  Company,  the  owner  and  lessor  of 
the  road,  Illinois  Central  Bailroad  Company,  the 
lessee,  and  F.  J.  Durbin,  the  conductor  in  charge  of 
the  train,  were  made  defendants  to  the  action.  It 
was  alleged  in  the  petition,  in  substance,  that  on  the 
7th  day  of  May,  1903,  his  intestate  was  in  the  employ- 
ment of  the  defendant,  Illinois  Central  Railroad  Com- 
pany, as  an  engineer  on  one  of  its  trains,  and  while 
in  the  performance  of  his  duty,  as  such  engineer,  the 
train  upon  which  he  was  engaged  was,  through  the 
joint  and  gross  negligence  and  carelessness  of  the 
three  defendants  herein,  derailed,  and  his  intestate 
thereby  instantly  killed.  In  the  petition  the  negli- 
gence and  concurrent  negligence  of  each  of  the  de- 
fendants is  alleged  with  some  particularity.  We  copy 
from  it  as  follows:  **At  the  time  the  defendant  the 
Chicago,  St.  Louis  &  New  Orleans  Eailroad  Company 
was  the  owner  of  said  roadbed,  fences,  right  of  way, 
trestles,  and  bridges  where  said  accident  happ^ied, 
and  the  Illinois  Central  Railroad  Company  was  the 
lessee  of  said  railroad  property  and  premises,  and 
was  the  owner  of  the  engines  and  cars,  trains,  and 
appliances  by  which  the  said  intestate  was  killed,  and 
was  operating  said  road,  trains,  and  engine,  and  the 
defendant  F.  J.  Durbin,  who  is  a  citizen  of  Kentucky, 
was  the  conductor  in  the  employment  of  the  latter 
railroad  company,  and  in  charge  of  said  train  and 
engine  and  appliances,  and  the  said  intestate  was 
required  to  obey,  and  was  obeying  and  acting  under, 
the  orders  of  the  said  defendant  F.  J.  Durbin.  The 
plaintiff  now  says  that,  by  the  negligence  of  both  of 
said  companies,  defendants  hereto,  the  said  roadbed, 
rails,  track,  cattle  guards,  ties,  fence,  and  right  of 
way  of  the  said  railroad  was  allowed  to  be,  and  for  a 
long  time  had  been,  in  a  weak,  rotten,  ruinous,  and 
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defective  and  improper  condition,  and  by  the  negli- 
gence of  the  Illinois  Central  Railroad  Company  its 
engines  and  cars  were  knowingly  allowed  to  be  and 
remain  in  an  improper,  defective,  and  dangerous  con- 
dition, and  its  said  engine  and  cars  to  be  so  con- 
structed as  to  be  in  a  dangerous  condition,  and  this 
improper  and  dangerous  condition  of  the  said  road, 
premises,  and  cars  of  the  defendants  was  known  to 
the  said  defendants,  and  at  the  time  of  this  said  wreck 
and  accident,  same  were  being  operated  in  a  careless 
manner  by  all  of  said  defendants ;  and  the  said  Dur- 
bin,  by  his  negligence  in  running,  ordering,  and  direct- 
ing said  train,  contributed  to  the  cause  of  said  acci- 
dent ;  and  the  plaintiff  says  that  the  negligence  of  the 
defendant  (Chicago,  St  Louis  &  New  Orleans  Rail- 
road Company)  in  its  maintenance  of  its  tracks,  road- 
bed, engine,  cattle  guards,  rails,  ties,  fences,  etc.,  as 
above  set  out,  and  together  with  the  negligence  of 
the  said  Illinois  Central  Railroad  Company,  in  direct- 
ing and  permitting  its  engine,  cars,  and  road  to  be 
operated  while  in  a  defective  and  dangerous  condi- 
tion, and  the  negligence  of  the  said  conductor,  in 
ordering  and  directing  the  running  and  management 
of  said  train,  and  in  failing  to  give  proper  directions, 
all  together,  jointly  caused  said  wreck  and  killed  the 
plaintiff's  said  intestate,''  etc.  That  his  intestate  was 
a  young,  vigorous  man,  an  excellent  locomotive  engi- 
neer, intelligent,  sober,  industrious,  of  most  excellent 
habits  and  prospects,  and  making  and  saving  large 
sums  of  money,  and,  by  the  joint  gross  negligence  of 
the  defendants  in  thus  causing  his  death,  the  plaintiff 
has  been  damaged  in  the  sum  of  $25,000.  The  plain- 
tiff further  alleged  that  his  place  of  residence,  as 
well  as  that  of"  his  intestate,  to  the  date  of  his  death, 
was  in  Central  City,  Muhlenburg  county,  Kentucky; 
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that  the  defendant  Illinois  Central  Railroad  Com- 
pany was  a  corporation  organized  under  the  laws  of 
the  state  of  Illinois,  and  the  defendant  Chicago,  St. 
Louis  &  New  Orleans  Railroad  Company,  was  a  Ken- 
tucky corporation  organized  under  the  laws  of  this 
State,  and  the  defendant  F.  J.  Durbin  was  a  resident 
and  a  citizen  of  the  state  of  Kentucky. 

The  defendant  Illinois  Central  Railroad  Company 
filed  its  petition  and  bond  for  removal  of  the  case  to 
the  federal,  court,  alleging  a  separable  controversy 
between  it  and  appellee  determinable  between  them 
without  either  of  its  codefendants,  and  alleging 
joinder  of  its  codefendants  in  fraud  of  federal  juris- 
diction. The  court  refused  to  transfer  the  case. 
Then  each  of  the  defendants  filed  a  separate  answer, 
denying  all  material  allegations  of  the  petition.  The 
issues  being  completed,  a  trial  was  had,  which  resulted 
in  a  verdict  for  appellee  as  against  the  Illinois  Central 
Railroad  Company  for  $8,250,  and  on  peremptory 
instructions  the  jury  found  for  the  other  two  defend- 
ants. The  Illinois  Central  Railroad  Company  ap- 
I)eals,  and  assigns  the  following  reasons  for  reversal : 
First,  the  admission  of  incompetent  and  the  rejection 
of  competent  evidence;  second,  erroneous  instructions 
to  the  jury;  third,  the  refusal  of  the  court  to  give  a 
peremptory  instruction  to  find  for  it;  fourth,  the 
refusal  of  the  court  to  surrender  jurisdiction  to  the 
federal  court. 

The  third  assignment  for  reversal  necessitates  our 
stating  the  substance  of  the  evidence.  Appellee *s 
testimony  conduces  to  show  the  following  facts :  The 
deceased  was  a  young  man,  about  29  years  old,  sober, 
industrious,  of  good  habits,  strong,  and  in  good  health. 
That  he  had  been  following  the  avocation  of  railroad 
engineer  for  about  eight  years.     That  his  ran  was 
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from  Central  City,  his  home,  to  Paducah,  Ky.  That 
he  was  killed  ob  appellant's  line  of  road  which  con- 
nects with  the  main  line  at  Princeton,  Ky.,  and  ex- 
tends to  Evansville,  Ind.,  known  as  the  Ohio  Valley 
Line.  The  deceased  had  only  made  about  two  trips 
on  this  line,  both  at  night;  one  about  three  weeks 
before,  and  the  one  on  which  he  was  killed.  When 
the  train  reached  a  flag  station  called  ** Harding,"  in 
Union  county,  Ky.,  the  engine  struck  a  mule,  turned 
over,  and  the  deceased  was  instantly  killed.  No  one 
lived  at  this  station.  A  public  road  passes  by  it, 
crossing  the  railroad  at  right  angles.  From  this  pub- 
lie  road  running  south,  the  way  the  train  was  going, 
a  distance  of  about  150  or  200  yards  to  a  culvert,  the 
road  is  fenced  on  either  side ;  but  there  were  no  cat- 
tle guards  at  the  public  road,  and  loose  stock,  accord- 
ing to  the  evidence,  passed  into  this  cul-de-sac,  and 
grazed  on  either  side  of  the  track.  The  proof  shows 
that  this  mule  came  upon  the  track  in  front  of  the 
engine,  and  made  a  few  jumps  south,  and  then  was 
struck  by  the  engine  and  cut  in  two,  leaving  the  front 
part  on  the  left  of  the  track  between  the  ends  of  two 
ties.  From  this  point  the  evidences  of  the  small 
wheels  that  supported  the  pilot  were  noticed  on  the  ties 
for  15  or  20  feet,  arid  from  that  point  the  large  drive 
wheels  of  the  engine  were  thrown  from  the  rails,  and 
from  that  point  to  20  or  30  feet  beyond  the  culvert 
the  ties,  rails,  and  everything  were  swept  clean.  The 
proof  shows  that  the  engine  was  fitted  with  a  stub 
pilot,  instead  of  with  a  standard  pilot ;  that  the  stub 
pilot  stood  four  or  more  inches  above  the  rails,  and 
had  but  the  slightest  slant;  that  the  standard  pilot 
was  very  slanting,  extended  out  in  front  of  the  en- 
gin<*  four  or  five  feet,  and  rested  only  two  incKes  above 
tb^  WiS;  and  that,  with  it  in  use,  when  the  track 
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ie  properly  constructed,  and  reasonably  well  ballasted 
it  was  almost  impossible  for  stock  when  struck  to 
get  under  the  train — the  pilot  would  knock  them  off. 
The  testimony  showed,  without  much  contradiction, 
that  the  portion  of  the  track  described  had  never  been 
ballasted ;  and  that  the  ties  were  laid  on  dirt  ;tliat  much 
of  it  had  been  washed  away,  so  that  it  did  not  come  to 
the  top  of  the  ties ;  that  a  track  is  properly  ballasted 
when  crushed  stone,  gravel,  or  cinders  are  tamped 
under,  upon,  and  between  the  ties,  and  up  to  a  point 
about  even  with  the  top  of  the  rails  (and  such  was  the 
condition  of  the  track  at  each  end  of  this  cul-de-sac) ; 
and  that  this  track  as  constructed  left  about  14  or  16 
inches  from  this  stub  pilot  to  the  dirt  between  the 
ties,  which  made  the  chances  of  clearing  the  track  of 
stock  when  struck  by  the  pilot  doubtful.     It  was 
proved  by  some  of  the  section  hands  on  the  road 
that  this  part  of  the  track  had  been  in  that  condition 
for  a  long  time,  and  the  general  superintendent  of  the 
road  had  had  his  attention  called  to  it,  and  had  been 
requested  to  furnish  material  to  put  that  part  of  the 
road  in  reasonably  safe  condition,  but  had  failed  to 
do  so  up  to  the  time  of  the  accident.    They  also  stated 
that  the  track  as  laid  would  often  get  out  of  align- 
ment, and  that  they  were  compelled,  by  the  use  of 
jackscrews,  to  force  it  back.    Many  witnesses  testified 
that  they  had  been  at  this  point  when  trains  passed, 
and  saw  that  the  track  was  insecure;  that  engines 
and  cars  would  wabble  in  passing  over  it,  would  sink 
in  some  places,  and  rise  in  others,  would  mash  some 
ties  down,  and  water  and  mud  would  gush  up  over 
them;  that  when  trains  had  passed,  the  rails  would 
straighten  and  raise  some  of  the  ties  two  inches  from 
the  earth.     Many  witnesses  examined  the  conditions 
there  after  the  wreck,  and  about  all  of  them  testify 
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that  there  were  many  rotten  ties.  Some  of  them 
stated  that  more  than  one-half  were  rotten,  that  some 
of  them  had  rotted  into  two  pieces,  and  so  rotten  that 
they  could  pull  the  spikes  from  them  with  their  fingers. 

The  most  serious  complaint  made  by  appellant  to 
the  instructions  is  that  the  court  gave  an  instruction 
on  punitive  damages.  Section  241  of  the  Constitu- 
tion, and  section  6  of  the  Kentucky  Statutes  of  1903 
provide  that,  whenever  the  death  of  a  person  results 
from  an  injury  inflicted  by  negligence,  damages  may 
be  recovered  for  such  death ;  and,  when  the  negligence 
is  gross,  punitive  damages  may  be  recovered.  It  is 
certain  from  the  evidence  that  those  in  charge  of  the 
railroad  knew  of  its  defective  condition;  and  it  was 
gross  negligence  on  appellant  *s  part  to  direct  or 
suffer  its  trains  to  be  run  from  20  to  30  miles  an  hour 
at  this  point,  knowing  also  that  they  had  failed  to  put 
cattle  guards  at  the  public  crossing,  and  that  stock 
might  be  expected  in  this  cul-de-sac  at  any  time.  Ap- 
pellant's conduct  in  this  evidenced  a  reckless  disre- 
gard of  the  rights  and  safety  of  those  whose  business 
required  them  to  travel  over  this  road.  There  were 
no  errors  in  the  instructions  prejudicial  to  the  sub- 
stantial rights  of  appellant;  nor  did  the  court  com- 
mit any  prejudicial  error  in  the  admission  or  rejec- 
tion of  evidence. 

The  main  contention  of  appellant  is  that  the  court 
erred  in  refusing  to  surrender  jurisdiction  to  the  fed- 
eral court.  There  is  no  question  but  that  the  petition 
of  appellee,  the  administrator  of  deceased,  stated  a 
joint  cause  of  action  against  all  three  of  the  defend- 
ants. This  is  conceded.  Upon  the  filing  of  the  peti- 
tion by  appellant  for  removal  of  the  case  to  the  fed- 
eral court,  it  was  the  duty  of  the  judge  of  the  State 
court  to  determine   from  the  petition  and   record 
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whether  or  not  there  was  presented  a  federal  case; 
if  80,  it  was  his  duty  to  proceed  no  further,  but  to 
remove  the  case  to  the  federal  court,  and  it  was  the 
duty  of  that  court  to  hear  the  proof  on  the  jurisdic- 
tional facts,  or  questions  raised  by  the  petition  for 
removal,  and  determine  whether  the  federal  court  or 
State  court  had  jurisdiction  of  the  case.  In  the  case 
of  Crehore  v.  Ohio  &  Mississippi  Railway  Co.,  131  V. 
S.  240,  9  Sup.  Ct.  692,  33  L.  Ed.  144,  the  court.  Jus- 
tice Harlan  delivering  the  opinion,  said:  **If  the  case 
be  not  removed,  the  jurisdiction  of  the  State  court 
remains  unaffected,  and,  under  the  act  of  Congressi^ 
the  jurisdiction  of  the  federal  court  could  not  attach 
until  it  becomes  the  duty  of  the  State  court  to  proceed 
no  further.  No  such  duty  arises  unless  a  case  is  made 
by  the  record  that  entitles  the  party  to  a  removal. '^ 
In  the  same  opinion  the  court  further  said:  **Tt  thus 
appears  that  a  case  is  not,  in  law,  removed  from  the 
State  court,  upon  the  ground  that  it  involves  a  contro- 
versy between  citizens  of  different  states,  unless,  at 
the  time  the  application  for  removal  is  made,  the 
record,  upon  its  face,  shows  it  to  be  one  that  is  re- 
movable. We  say,  upon  its  face,  because  'the  State 
court  is  only  at  liberty  to  inquire  whether,  on  the  face 
of  the  record,  a  case  has  been  made  which  requires 
it  to  proceed  no  further;^  and  *all  issues  of  fact  made 
upon  the  petition  for  removal  must  be  tried  in  the 
circuit  court'  "  —  meaning  the  federal  court.  See 
the  following  cases,  which  announce  the  same  rule: 
Stone  V.  South  Carolina,  117  U.  S.  430,  6  Sup.  Q. 
799,  29  L.  Ed.  962;  Stevens  v.  Nichols,  130  U.  S.  230, 
9  Sup.  Ct.  518,  32  L.  Ed.  914;  Phoenix  Ins.  Co.  v, 
Pechner,  95  U.  S.  183,  24  L.  Ed.  427;  Powers  v.  Rail- 
road Co.,  169  U.  S.  92,  18  Sup.  Ct.  264,  42  L.  Ed 
673.    And  the  following  decisions  of  this  State  recog- 
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nizing  the  same  rule:  McCabe's  Adm'x  v.  Maysville 
&  Big  Sandy  Eailroad  Co.,  112  Ky.  861,  23  Ky.  Law 
Eep.  2328,  66  S.  W.  1054;  Eutherford  v.  Illinois  Cen- 
tral Eailroad  Co.,  120  Ky.  15,  85  S.  W.  199,  27  Ky. 
Law  Eep.  397;  and  Illinois  Central  Eailroad  Co.  v. 
Jones,  118  Ky.  158,  80  S.  W.  484,  26  Ky.  Law  Eep. 
31.  In  this  last  case  the  court  said:  **If  both  the 
State  and  federal  courts  could  try  the  same  facts:fas 
to  jurisdiction,  different  conclusions  might  be  reached, 
and  unseemly  conflict  and  confusions  result.  To 
avoid  these,  the  Congress  has  wisely  made  the  con- 
dition of  the  federal  court's  jurisdiction  to  depend 
upon  the  filing  in  the  State  court  in  due  time  of  a 
petition,  in  which,  according  to  the  unbroken  current 
of  the  decisions  of  the  federal  courts  construing  the 
act,  all  necessary  facts  to  show  prima  facie  a  right 
in  the  petitioner  for  the  removal  must  be  set  out,  not 
as  conclusions  of  law,  or  such  necessary  facts  must 
aflSrmatively  and  explicitly  appear  elsewhere  in  the 
record  when  the  application  to  the  State  court  for 
the  removal  is  made.  Crehore  v.  Ohio  E.  E.  Co.,  131 
U.  S.  240,  9  Sup.  Ct.  692,  33  L.  Ed.  144;  Freeman  v. 
Butler  (C.  C.)  39  Fed.  1  (opinion  by  Barr,  District 
Judge) ;  Jackson  v.  Allen,  132  U.  S.  27,  10  Sup.  a. 
9,  33,  L.  Ed.  249;  Smith  v.  Horton  (C.  C.)  7  Fed. 
270;  Amory  v.  Amory,  95  U.  S.  186,  24  L.  Ed.  428; 
Weed  Sewing  Machine  Co.  v.  Smith,  71  111.  204; 
Chester  v.  Chester  (C.  C.)  7  Fed.  1;  Burlington,  etc., 
Ry.  Co.  V.  Dunn,  122  U.  S.  517,  7  Sup.  Gt.  1262,  30 
K  Ed.  1159;  Eailway  Co,  v.  Eamsey,  22  Wall  (U. 
S.)  322,  22  L.  Ed.  823;  Grace  v.  Am.  .Central  Ins.  Co., 
109  U.  S.  278,  3  Sup.  Ct.  207,  27  L.  Ed.  932;  Gold  W. 
&  W.  Co.  V.  Keyes,  96  U.  S.  199,  24  L.  Ed.  656;  Car- 
son V.  Dunham,  121  U.  S.  421,  7  Sup.  Ct.  1030,  30 
L.  Ed.  992;  Eemoval  Cases,  100  U.  S.  457,  25  L.  Ed. 
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593;  Yulee  v.  Vose,  99  U.  S.  539,  25  L.  Ed.  355.  The 
truthfulness  of  these  facts  may  then,  and  not  tDl  then, 
be  inquired  into  in  the  federal  court.  As  the  petition 
for  the  removal  and  the  record  in  this  case  did  not 
in  our  opinion  state  facts  suflScient  to  confer  jurisdic- 
tion upon  the  United  States  circuit  court,  that  tribunal 
had  not  the  right  to  inquire  into  their  truthfulness, 
nor  to  hear  evidence  of  other  facts  not  alleged  in 
the  record  or  the  petition  for  removal,  and  by  adding 
such  evidence  to  the  insufficient  allegations  find  the 
needed  jurisdictional  facts.'* 

The  question  now  for  consideration  is:  Did  the 
court  err  in  refusing  a  removal  of  the  ease  to  the  fed- 
eral court?  As  stated,  it  is  conceded  that  a  joint  cause 
of  action  was  alleged  in  the  petition  of  appellant 
against  all  three  of  the  defendants.  The  common- 
law  distinction  between  different  forms  of  action  has 
been  abolished  by  our  Code  of  Practice,  and  all  per- 
sons who  are  liable  for  a  wrong  may  now  be  sued 
jointly  in  this.  State  in  an  action  to  recover  for  negli- 
gence. See  McCabe's  Adm'x  v.  Maysville  &  Big 
Sandy  Bailroad  Co.,  supra.  The  petition  for  removal 
denies  the  negligence  charged  in  the  petition.  This 
is  not  a  jurisdictional  fact  under  all  the  authorities. 
In  an  attempt  to  show  that  the  Cfhicago,  St.  Louis  & 
New  Orleans  Railroad  Company  was  joined  as  de- 
fendant with  it  wrongfully,  it  was  alleged  in  the  peti- 
tion for  removal  that  the  Chicago,  St.  Louis  &  New 
Orleans  Railroad  Company  was  empowered  to  con- 
struct and  lease  to  the  petitioner  its  railroad  men- 
tioned in  plaintiff's  petition;  and  stated  that  it  was 
so  empowered  by  an  act  of  the  General  Assembly  of 
the  Commonwealth  of  Kentucky,  long  prior  to  the 
adoption  of  the  present  Constitution  of  the  Common- 
wealth of  Kentucky,  which  act  of  the  General  Assem- 
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bly  became  a  law  on  the  24th  day  of  February,  1882 ; 
and  that,  pursuant  to  such  powers,  the  Chicago,  Si 
Louis  &  New  Orleans  Railroad  Company,  being  the 
owner,  leased  to  the  petitioner  all  of  the  railroad  men- 
tioned in  the  petition,  and  parted  with  all  dominion 
over  it;  and  that  your  petitioner  has  since  the  lease 
(1897)  continuously  operated  the  railroad  exclusively, 
and  the  lessor  never  at  any  time  operated  it  Even  if 
this  plea  could  be  made  available,  the  petition  was 
defective ;  it  was  an  attempt  to  plead  a  private  stat- 
ute. Section  119  of  our  Civil  Code  of  Practice  pro- 
vides: **In  pleading  a  private  statute,  it  shall  be 
suflBcient  to  refer  to  it  by  stating  its  title  and  the  day 
on  which  it  became  a  law.'^  The  title  of  the  act  is 
not  stated  in  the  petition,  nor  is  there  any  attempt  to 
state  it.  The  contents  of  the  act  is  not  stated.  The 
petitioner  only  alleged  its  conclusions  as  to  the  con- 
tents, which  were  that  the  Chicago,  St  Louis  &  New 
Orleans  Railroad  Company  had  the  power  to  con- 
struct and  lease  to  the  petitioner  the  railroad.  The 
same  remarks  will  apply  to  the  alleged  contract  of 
lease,  the  contents  of  wljich  is  not  stated  in  the  peti- 
tion, nor  a  copy  filed.  The  conclusion  was  that  the 
lease  gave  it  dominion  over  the  road  and  under  same 
it  operated  the  road.  It  is  admitted  that  the  Chicago, 
St.  Louis  &  New  Orleans  Railroad  Company  was  and 
is  the  owner  of  the  road,  that  it  still  maintains  its 
corporate  organization  and  existence,  but,  instead  of 
operating  the  road  itself  directly,  has  bargained  with 
the  Illinois  Central  Railroad  Company  to  run  it  for 
a  compensation,  as  we  must  suppose,  as  the  terms  of 
the  lease  are  not  stated  in  the  petition  for  removal. 
Even  if  the  act  and  the  lease  had  not  been  defectively 
pleaded,  the  result  would  be  the  same.  The  Chicago, 
St.  Louis  &  New  Orleans  Railroad  Company  was  given 


Digitized  by 


Google 


270  KENTUCKY  REPORTS.        [Vol.  126. 

Illinois  Central  Ry.  Co.  v.  Sheegog's  Admr. 

a  franchise  by  the  State,  and  it  therefore  assumed 
certain  burdens,  and,  under  the  Constitution  and 
laws  of  this  State,  it  cannot  by  a  lease  exempt  itself 
from  responsibility  for  the  torts  of  itself  and  lessee. 
In  the  case  of  Lee  v.  Southern  Pacific  R.  R  Co.,  47 
Pac.  932,  116  Cal.  97,  38  L.  R.  A.  71,  58  Am.  St.  Rep. 
140,  the  court  said:  ** Where  a  statute  authorizing 
leases  contains  no  clause  exempting  in  any  respect  the 
lessor  from  liability,  it  is  well  settled  that  the  lessor 
still  remains  liable  for  an  injury  resulting  from  the 
negligent  omission  of  a  duty  owed  by  it  to  the  public, 
such  as  the  proper  construction  of  its  roads,  station 
houses,'^  etc.  Section  203  of  the  State  Constitution  is 
in  these  words : 

'*No  corporation  shall  lease  or  alienate  any  fran- 
chise so  as  to  relieve  the  franchise  or  property  held 
thereunder  from  the  liability  of  the  lessor  or  grantor, 
lessee  or  grantee,  contracted  or  incurred  in  the  opera- 
tion, use  or  enjoyment  of  such  franchise  or  any  of  its 
privileges."  The  court  in  construing  this  section  of 
the  Constitution,  in  the  case  of  McCabe's  Adm'x  v. 
IVllaysviller  &  Big  Sandy  R.  R  Co.,  supra,  said:  **The 
franchises  of  a  corporation  are  its  property.  The 
declaration  that  these,  in  case  of  a  lease  or  alienation, 
shall  not  be  relieved  from  the  liability  of  the  lessor 
or  grantor,  lessee  or  grantee,  contracted  or  incurred 
in  the  use  of  the  franchise,  or  any  of  its  privileges, 
is,  in  substance,  a.  declaration  that  the  corporation 
shall  not  be  relieved  of  such  liability,  for  its  existence 
is  inseparable  from  all  of  its  franchises.  Under  this 
section,  therefore,  no  lease  made  by  a  corporation  can 
exempt  it  from  liability  for  the  wrongs  of  the  lessee. 
If  the  lease  in  question  was  made  after  the  adoption 
of  the  Constitution,  it  would  not  exempt  the  lessor 
from  liability;     ♦     ♦     ♦     but,  if  it  was  made  before 
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the  adoption  of  the  Constitution,  the  result  is  the 
same."  In  the  same  case,  the  court  again  said :  **The 
defendant  company,  therefore,  in  reality  still  enjoys 
the  benefits  of  its  charter,  and  cannot  be  permitted  to 
escape  its  corresponding  obligations.  *  *  *  A  grant 
to  a  corporation  of  a  right  to  lay  out,  construct,  and 
operate  a  railroad  is  the  grant  to  the  corporation  of 
the  capacity  to  exercise  a  portion  of  the  power  of 
sovereignty  for  the  purpose  of  making  pecuniary 
profit  to  itself.  This  is  its  franchise.  Such  grants 
are  never  made,  except  at  the  request  of  the  corpora- 
tion. In  return,  the  corporation  is  held  to  have  prom- 
ised to  pay  just  damages  to  any  person  injured  by  any 
want  of  care  in  using  the  right  so  granted.  As  the 
grant  is  of  a  public  right,  in  which  every  one  of  the 
public  is  a  sharer,  so  the  promise  is  to  each  one  of 
the  public,  A  due  regard  for  the  public  rights  ob- 
viously requires  that  a  corporation  which  has  asked 
for  and  received  such  a  grant  shall  not  be  absolved 
from  its  promises,  except  by  an  act  of  the  Legislate 
ture  to  that  effect,  so  distinct  and  unequivocal  as  not 
to  be  open  to  mistake.  *  Nothing  should  be  left  to 
inference.  *  *  *  The  sanction  of  the  Legislature  was 
given  to  the  contract  as  made  by  the  parties,  but 
added  nothing  by  way  of  exemption  from  the  .pri- 
mary responsibility  of  the  lessor.  It  was  under  a 
positive  duty  and  obligation  to  the  public,  and  the 
consent  of  the  Legislature  to  the  making  of  the  lease 
did  not  imply  a  discharge  from  the  duty  and  obliga- 
tion. *  *  *  Where  a  corporation  seeks  to  escape  from 
the  burden  imposed  upon  it  by  the  Legislature,  clear 
evidence  of  a  legislative  assent  to  such  exoneration 
should  be  found" 

It  will  be  seen  from  the  petition  of  removal  that 
there  is  no  allegation  that  the  act  authorizing  the 
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lesLBe  even  attempted  to  relieve  the  lessor  from  its 
primary  responsibility  to  the  public;  and  the  court  in 
the  McCabe  Case,  continuing^  said:  ** After  conferring 
upon  a  corporation  the  right  of  eminent  domain,  with 
many  other  special  privileges  which  the  Legislature 
is  empowered  to  grant  only  in  consideration  of  its 
duty  and  obligation  to  serve  the  people  by  affording 
them  the  means  of  safe  as  well  as  speedy  transporta- 
tion for  themselves  and  their  property,  tiie  State  can- 
not be  held  to  have  abdicated  its  right  to  protect  the 
patrons  of  the  road  who  are  under  its  care  by  the 
strained  construction  of  a  naked  power  to  lease.  Such 
a  power  does  not  carry  with  it  the  authority  to  the 
lessor  to  absolve  itself  and  transfer  its  duties  and 
obligations  to  another,  whether  able  or  unable  to  re- 
spond in  damages  for  its  wrongs  and  defaults/  See, 
to  the  same  effect,  Balsley  v.  Bailroad  Co.,  119  HI. 
68,  8  N.  E.  859,  59  Am.  Bep.  784;  Singleton  v.  South- 
western  B.  B.,  70  Ga,  464,  48  Am.  Bep.  574;  Tillett  v. 
Bailroad  Co.,  118  N.  C.  1031,  24  S.  E.  Ill;  Bailroad 
Co.  V.  Morris,  68  Tex.  59,  3  S.  W.  457;  Chollette  v. 
Bailroad  Co.,  26  Neb.  169,  41  N.  W.  1106,  4  L.  E.  A. 
135;  Parr  v.  Bailroad  Co.,  43  S.  C.  197,  20  S.  E. 
1009,  49  Am.  St.  Bep.  826;  Pennsylvania  Co.  v.  EUett, 
132  JU.  654,  24  N.  E.  559;  Stephens  v.  Bailroad  Co., 
36  Iowa,  327;  Bower  v.  Bailroad  Co.,  42  Iowa,  546; 
Bailroad  Co.  v.  Lee,  71  Tex.  538,  9  S.  W.  604.  •  •  • 
If  it  be  true,  as  the  decisions  with  substantial  unanim 
ity  admit,  that  the  lessor  railway  remains  liable  for 
the  discharge  of  its  duties  to  the  public,  unless  ex- 
pressly exempted  therefrom  by  statute,  it  seems  diffi- 
cult to  conceive  its  absence  of  liability  in  any  event, 
except,  perhaps,  where  the  plaintiff  is  suing  upon  an 
express  contract  made  with  him  by  the  lessee  corpo- 
ration.  Is  it  not  as  much  a  public  duty  on  the  part  of 
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the  railway  corporation  to  operate  its  trains  without 
negligence  as  it  is  to  receive  all  freight  offered  for 
transportation,  or  to  carry  all  passengers  who  offer  to 
pay  the  regular  rates,  or  to  keep  its  tracks  and  station 
houses  in  safe  condition  f  In  truth,  we  do  not  know  of 
any  duties  of  a  railway  corporation  which  are  of  a  pri- 
vate character.  •  •  •  By  its  acceptance  of  the  fran- 
chise conferred*  by  the  State,  the  corporation  assumed 
the  corresponding  burdens  thereby  imposed.  These 
franchises  it  could  not  transfer  to  another  without  dis- 
tinct legislative  authority.  The  grant  of  power  to 
lease  its  property  is  one  thing;  the  grant  of  absolution 
from  its  responsibility  is  another,  and  is  not  to  be 
inferred  from  a  mere  power  to  lease  the  road,  where 
the  corporation  still  retains  its  existence  and  the 
enjoyment  of  its  franchises  in  the  rents,  for  such 
grants  are  strictly  construed,  and,  as  against  the  pub- 
lic, are  never  extended  by  any  construction.  In  the 
case  before  us,  there  is  only  a  grant  to  the  lessor  of 
power  to  contract  for  the  operating  of  the  road.  The 
company  enjoys  all  its  franchises  in  the  fruits  of  the 
contract  There  is  nothing  in  the  provision  to  show 
that  the  Legislature  had  in  mind  authorizing  the  com- 
pany to  divest  itself  of  its  franchise,  or  permitting  it, 
while  enjoying  them  or  their  fruits,  to  be  acquitted 
of  responsibility  for  their  abuse,  without  regard  to 
the  financial  ability  of  the  lessee  or  his  amenability 
to  suit." 

But  it  is  said  that  this  responsibility  of  the  lessor 
does  not  apply  to  the  employes  of  the  lessee  of  the 
aroad,  that  the  lessor  owed  no  duty  to  them,  and  that 
they  are  not  members  of  the  public  in  the  sense  used 
in  the  decisions  on  that  subject.  It  is  true  that  the 
courts  in  part  have  noade  this  distinction,  but  have 
only  extended  the  rule  and  exempted  the  lessor  from 

vol.  12»— 18. 
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torts  of  the  lessee  resulting  from  the  negligent  opera- 
tion and  handling  of  its  trains  and  the  general  man- 
agement of  the  leased  property,  but  hold  the  lessor 
bound  for  an  injury  resulting  from  the  negligent 
omission  of  some  duty  owed  to  the  public,  such  as  the 
proper  construction  of  its  road,  station  houses,  etc. 
In  the  case  of  Swice's  Adm'x  v.  Maysville  &  B.  S. 
Ry.  Co.,  116  Ky.  253,  24  Ky.  Law  Rep.  1142,  75  S. 
W.  278,  this  distinction  was  recognized  to  be  the  true 
rule. 

The  case  of  Charles  A.  Lee  v.  Southern  Pacific 
Railroad  Company,.  47  Pac.  932,  116  Cal.  97,  38  L. 
R.  A.  71,  58  Am.  St.  Rep.  140,  appears  to  have  been 
well  considered,  and  the  authorities  carefully  collated. 
In  that  opinion  the  court  said:  *^In  Nugent  v.  Bos- 
ton, C.  &  W.  R.  Co.,  80  Me.  62, 12  Atl.  797,  6  Am.  St. 
Rep.  151,  the  defendant  railroad,  under  express 
authority  of  law,  had  leased  its  road  to  the  Portland 
&  Ogdensburg  Railroad,  which  latter  road  was  en- 
gaged in  its  management  and  operation.  A  brakeman 
of  the  Portland  &  Ogdensburg  sued  defendant  for 
personal  injuries  received  by  reason  of  the  negligent 
construction  of  an  awning  at  a  station  house  built  by 
defendant  company.  The  case  received  elaborate  con- 
sideration. The  action  of  the  brakeman  against  the 
owning  road  was  sustained,  and  the  rule  deduced  in 
the  following  language:  *  Herein,  as  we  think,  lies 
the  true  distinction  which  marks  the  dividing*  line  of 
the  lessor's  responsibility.  In  other  words^  an  author- 
ized lease,  without  any  exemption  clause,  absolves  the 
lessor  from  the  torts  of  the  lessee  resulting  from  the 
negligent  operation  and  handling  of  its  trains  and  the 
general  management  of  the  leased  road^  over  which 
the  lessor  could  have  no  control.  But  for  an  injury 
resulting  from  the  negligent  omission  of  some  duty 
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owed  to  the  public,  such  as  the  proper  construction  of 
its  road,  station  houses,  etc*,  the  charter  company 
cannot,  in  the  absence  of  statutory  exemption,  dis- 
charge itself  of  legal  responsibility.'  In  Arrowsmith 
V.  Nashville  &  D.  R.  Co.  (0.  C.)  57  Fed.  165,  the  same 
rule  is  enunciated,  and  numerous  authorities  cited  in 
support  thereof.  Indeed,  a  somewhat  extended  exami- 
nation of  the  cases  justifies  the  conclusion  that  this 
principle,  at  least,  is  accepted  without  conflict  An 
analysis  of  the  case  of  East  Line  &  R  B.  Co.  v.  Cul- 
berson, 72  Tex.  375,  10  S.  W.  706,  3  L.  R.  A.  567,  13 
Am.  St.  Rep.  805,  a  case  upon  which  respondent 
strongly  relies,  will  disclose  that  the  law  there  enunci- 
ated is  not  only  not  at  variance  with  the  pl^inciple 
above  mentioned,  but  embodies  a  distinct  recognition 
of  it.  In  that  case  an  employe  of  the  operating  com- 
pany sued  the  lessor  company,  claiming  damages  for 
injuries  sustained  by  reason  of  defective  appliances 
furnished  by  the  operating  company.  The  court  held, 
and  very  properly,  that  such  an  action  would  not  lie 
against  the  lessor  company,  and  said:  *It  may  be 
that  if  the  injury  had  occurred  by  reason  of  a  defect 
in  the  roadbed  or  track,  and  not  by  reason  of  a  defect 
in  the  engine,  the  company  charged  with  the  duty  of 
keeping  up  the  road  would  be  liable;  but  if  it  were 
true  that  the  injury  was  caused  entirely  by  another 
company  oi>erating  the  owner's  road,  and  was  inflicted 
upon  one  of  its  own  employes  by  reason  of  a  defect  in 
machinery  entirely  under  its  control,  it  is  difficult  to 
see  ui)on  what  principle  of  policy  or  justice  the  lessor 
should  be  held  liable,  merely  because  it  owned  the 
road.  In  all  cases  where  a  valid  lease  is  found  (or,  as 
in  this  dicussion  where  it  is  assumed),  the  lessor  com- 
pany owes  no  duty  whatsoever  as  an  employer  to  the 
operatives  of  the  lessee  company.    The  daim  of  rela- 
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tion&hip  of  employer  and  employe  under  ench  ciivimi- 
stances  is  a  false  claim  and  quantity.  It  does  not 
exiet.  The  responsibility  of  the  lessor  company,  when 
it  attaches,  does  not  spring  from  this  relatiooahip, 
but  arises  from  a  failure  of  the  lessor  company  to  per- 
form its  duty  to  the  public,  of  which  public  the  em- 
ploye of  the  operating  c<mipany  may  be  regarded  as 
ona  Thus,  in  those  cases  where  the  injury  haa  re^ 
suited  to  an  employe  of  the  operating  company  by 
reason  of  the  negligence  of  a  fellow  servant,  or  of 
want  of  care  of  the  lessee  company  in  managing 
the  road,  or  in  negligence  in  furnishing  suitable  appli^ 
ances,  these  and  kindred  matters  being  entirely  and 
exclusively  within  the  control  of  the  lessee  company, 
for  injury  which  may  result  the  lessor  is  in  no  way 
responsibla  But  where  injury  has  resulted  to  an 
employe  of  the  operating  company  by  reason  of  a 
failure  of  the  lessor  to  perform  its  public  duty,  as 
in  the  failure  to  construct  a  safe  road,  as  is  here 
charged,  the  injured  employe  may  sue  the  lessor  com- 
pany, as  one  of  the  public,  for  its  failure  to  perform 
that  duty,  and  not  because,  between  himself  and  the 
lessor  company,  the  relation  of  employe  and  employer, 
or  any  relation  of  contractual  privity,  exists.  As  is 
said  in  Nugent  v.  Boston  &  M.  R.  Co.,  80  Me.  62,  12 
Atl.  797,  6  Am.  St.  Eep.  151,  where  the  brakeman  of 
the  lessee  road  was  injured  by  reason  of  the  defective 
construction  of  the  station  house  by  the  charter  com- 
pany; *Our  opinion,  therefore,  is  that  the  plaintiff 
had  the  lawful  right,  as  brakeman  on  the  train  of  the 
P.  &  O.,  to  pass  and  repass  by  the  Bethlehem  station 
house  of  the  defendant  which,  therefore,  owed  a  duty 
to  him  to  construct  and  maintain  its  station  house 
there  in  such  a  reasonably  safe  manner  that  its  awnr 
iBg  would  not  injure  him  while  in  the  perfonnanoe 
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of  his  duty  with  due  care,  and  that  a  negligent  breach 

of  that  duty  by  the  defendant,  having  resulted  in  a 

personal  injury  to  the  plaintiff  without  fault  on  his 

..   part,  he  is  entitled  to  maintain  this  action  therefor.  ^ 

•  So,  here,  the  charge  against  the  defendant  is  that  the 
injury  resulted  by  reason  of  its  imperfect  construc- 
tion and  maintenance  of  the  rails  and  tracks  of  its 
road  The  verdict  of  the  jury  for  plaintiif  is  its  dec- 
laration that  the  charge  was  substantiated  by  the  evi- 
dence, and  the  nature  of  the  omission  or  dereliction 
is  sucli  as  to  entitle  the  plaintiff  to  compensation  from 

*  the  defendant  herein  for  injuries  which  may  have 
resulted  to  him  by  reason  of  it.'* 

This  case  is  very  similar  to  the  one  at  bar,  in  which 
it  was  alleged  and  proved  that  the  intestate's  death 
was  the  proximate  result  of  the  failure  of  the  lessor 
to  perform  its  public  duty  in  its  failure  to  construct  a 
safe  roadbed.  In  the  cases  of  the  Illinois  Central 
R.  R  Co.  V.  Coley,  89  S.  W.  234,  1  L.  R.  A.  (N.  S.) 
370,  28  Ky.  Law  Rep.  336,  Dudley  v.  Illinois  Central 
R  R  Co.,  96  S.  W.  835,  29  Ky.  Law  Rep.  1029,  and 
P.  A.  Underwood's  Adm'r  v.  Illinois  Central  R  R. 
Co.,  103  S.  W.  322,  31  Ky.  Law  Rep.  595,  this  court 
recognized  the  rule  to  be  that,  although  the  petition 
for  removal  of  the  case  failed  to  allege  any  juris- 
dictional facts  which  would  authorize  the  removal 
of  the  case,  yet,  if  on  the  trial  it  is  developed  that 
the  plaintiff  in  the  action  had  not  reasons  for  believ- 
ing that  the  resident  defendants  in  the  action  were 
responsible  to  him,  in  damages,  and  it  is  made  evi- 
dent that  their  joinder  as  defendants  with  the  non- 
resident was  made  for  the  purpose  of  depriving  the 
federal  court  of  jurisdiction  to  try  the  case,  then 
this  court  will  reverse  and  remand,  with  directions 
to  the  lower  court  to  remove  the  case  to  the  federal 
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court;  but  the  case  at  bar  does  not  come  within  this 
principle.  The  appellee  not  only  had  reasonable 
grounds  to  believe  that  the  resident  corporation 
was  responsible  to  him,  but  he  had  actual  grounds 
to  believe  it.  At  the  close  of  the  evidence,  and  when 
the  court  gave  peremptory  instructions  in  behalf  of 
the  resident  corporation  and  F.  J.  Durbin,  appellant, 
Illinois  Central  Railroad  Company  again  filed  its  i)eti- 
tion  and  bond,  and  asked  for  a  removal  of  the  case 
to  the  federal  court,  which  motion  the  court  overruled, 
and  in  our  opinion  properly.  Instead  of  the  evidence 
showing  an  improper  joinder  of  defendants,  it  made 
it  plain  that  the  joinder  was  proper.  • 

For  these  reasons  the  judgment  of  the  lower  court 
is  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 
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CASE  33.— PROSECUTION  AGAINST  THE5  L.  &  N.  R.  R.  CO. 
FOR  A  VIOLATION  OP  THE  LOCAL  OPTION  LAW.— 
June  20. 

Louisville  &  N.  R.  R.  Co.  v.  Commonwealth 

Appeal  from  Laurel  Circuit  Court. 

H.  C.  Faulkner,  Circuit  Judge. 

Defendant  convicted  and  appeals. — ^Reversed. 

1.  Intoxicating     Liquors— Sales— Persons     Liable. — Under     Ky. 

Stats.,  1903,  Sec.  2572,  providing  that  the  person  )n  possession 
of  premises  on  which  liquor  is  sold  in  violation  of  law  shall 
be  fined,  etc.,  a  railroad  company  cannot  be  fined  for  per- 
mitting an  express  company,  having  Its  office  in  the  railroad 
company's  building,  to  deliver  whisky  and  collect  money  for 
it,  where  the  express  company  was  authorized  by  law  so  to  do. 

2.  Same — Prosecution — Evidence. — Ky.  Stats.,  1903,  Sec.  2572, 
provides  that  the  person  in  possession  of  premises  on  which 
liquor  is  sold  in  violation  of  law  shall  be  subject  to  fine,  etc. 
Held,  that  proof  that  an  express  company  having  an  oftice 
in  the  building  owned  by  defendant  railroad  company,  deliv- 
ered whisky  which  had  not  been  ordered  and  collected  money 
for  it,  in  a  county  where  the  local  option  law  was  in  force, 
while  showing  a  sale  there  of  the  whisky,  was  not  conclusive, 
defendant  being  entitled  to  show  that  the  transaction  was 
one  of  interstate  commerce,  conducted  according  to  he  usual 
course  of  business,  and  that  the  express  company  in  deliver- 
ing the  whisky  and  collecting  the  money  for  it  acted  in  good 
faith,  without  knowing  or  having  reasonable  grounds  to  be- 
lieve that  the  package  it  delivered  contained  whisky  or  had 
not  been  ordered,  in  which  event  defendant  would  not  be 
guilty. 

8.  Same — Good  Faith. — Ky.  Stats.,  1903,  Sec.  2572,  provides  that 
the  person  in  possession  of  premises  on  which  liquor  is  sold 
in  violation  of  law  shall  be  fined,  etc.  Held,  in  a  prosecution 
against  a  railroad  company  for  permitting  an  express  com- 
pany having  ^n  office  In  defendant's  building  to  sell  liquor  in 
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violation  of  law,  the  Commonwealth  should  not  be  confined 
on  the  question  of  the  good  faith  of  the  express  company  in 
acting  in  ignorance  of  the  fact  that  the  package  delivered  hy 
it  contained  whisky,  etc.,  to  proof  of  the  one  transaction 
named  in  the  indictment,  but  should  be  allowed  to  show  the 
manner  in  which  the  business  of  the  office  was  conducted, 
and  such  other  facts  as  are  competent  under  the  rules  of  evi- 
dence, where  the  question  of  intent  or  good  faith  Is  involved. 
4.  Courts — Previous  Decisions  by  United  States  Supreme  court — 
Effect  in  State  Court  —  Interstate  Commerce  —  Intoxicating 
Liquors. — In  a  prosecution  under  Ky.  Stats.,  1903,  Sec.  2572. 
providing  that  the  person  in  possession  of  premises  on  which 
liquor  is  sold  in  violation  cf  law  shall  be  fined,  etc.,  where 
an  interstate  shipment  is  involved,  the  rules  laid  down  by  the 
United  States  Supreme  court  must  control. 

J.  W.  ALCORN.  T.  D.  HARRISON,  JR.,  and  BENJAMIN  D. 
WARFIELD  for  applicant.     (No  briefs  in  record.) 

N.  B.  HAYS,  Attorney  General,  and  C.  H.  MORRIS  for  Common- 
wealth. 

Opinicn-  cf  the  Court  by  Judge  Hobson — Revers- 
ing. 

Section  2572,  Ky.  St.  1903,  is  in  these  worls:  *'The 
person  in  possession  of  the  premises  on  which  liquor 
is  sold,  disposed  of,  obtained  or  furnished  in  violation 
or  evason  of  law,  by  any  trick  or  method  whatever, 
on  conviction,  shall  be  fined  not  less  than  twenty  nor 
more  than  one  hundred  dollars  for  each  offense,  and 
each  time  such  liquor  is  sold,  disposed  of  or  furnished 
in  violation  or  evasion  of  law,  shall  be  deemed  a  sep- 
arate offense  under  this  act  against  the  person  in 
possession  of  the  premises  on  which  said  liquor  is 
obtained,  furnished,  or  disposed  of."  The  Louisville 
&  Nashville  Railroad  Company  was  indicted  under 
this  statute.  The  charge  in  the  indictment  is  that  it 
unlawfully,  and  knowingly  suffered  and  permitted  the 
Adams  Express  Company  and  its  agent^^BiH  Sams,  to 
sell  to  Robert  Ridings  from  its  depot  and  office  in 
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Pittsburg,  in  Laurel  county,  spirituous  and  malt 
liquors  in  quantities  of  less  than  five  gallons,  in  viola- 
tion of  the  local  option  law,  on  premises  in  its  posses- 
sion and  under  its  occupancy  and  control.  The  de- 
fendant pleaded  not  guilty.  A  trial  was  had  resulting 
in  a  judgment  against  the  defendant  for  a  fine  of  $100, 
and  it  appeals. 

The  facts  shown  on  the  trial  are  as  follows:  Wil- 
liam Sams  was  the  agent  of  the  railroad  company  and 
also  of  the  express  company  at  Pittsburg,  in  Laurel 
county.  He  delivered  to  Robert  Ridings  a  box  con- 
taining four  quarts  of  whisky,  for  which  he  received 
$3.80.  Ridings  had  not  ordered  this  whisky.  He  got 
it  from  William  Sams  the  agent.  His  testimony  is  as 
follows:  Q.  What  amount  of  money  did  you  pay 
him  f  A.  Three  dollars  and  eighty  cents.  Q.  How  did 
you  happen  to  know  the  whisky  was  there!  A.  Why 
the  boxes  would  just  come  there  in  my  name,  and  I 
would  go  and  get  them  and  pay  for  them.  Q.  Did  you 
order  this  box  of  whisky  that  you  speak  of!  A.  No, 
sir.  Q.  Did  you  know  that  it  was  going  to  be  shipped 
there  to  youf  A.  No,  sir;  just  when  one  would  come 
in  my  name  I  would  go  and  get  it  and  pay  for  it^' 
On  cross-examination  he  testified  as  follows:  *'Q. 
Do  you  know  how  the  party  who  shipped  this  whisky 
to  you — do  you  know  how  he  happened  to  find  out 
there  was  such  a  fellow  as  youf  A.  I  heard  there  was 
fellows  going  through  there  and  getting  names  of 
fellows,  and  shipping  whisky  to  them.  Q.  Did  you 
ever  find  a  package  there  that  you  did  not  take  out? 
A.  He  might  have  sent  some  back.  Q.  How  was  this 
put  up,  Mr.  Ridings!  A.  In  a  square  box.  I  believe  it 
said  *  Glass'  on  the  box.  Q.  Is  that  all  it  said!  A.  I 
don't  remember  anything  else.  Q.  Your  name  was 
on  it!    A.  Yes,  sir;  my  name  was  on  it.    Q.  And  your 


Digitized  by 


Google 


282  KENTUCKY  REPORTS.       [Vol.  126. 

Louisville  &  N.  R.  R.  Co.  v.  Commonwealth. 


address— 'Pittsburg,  Kentucky'!  A.  Yes,  sir;  I  sup- 
pose it  was.  Q.  And  'Glass';  and  that  is  all  that  was 
on  it!  A.  Yes,  sir.  Q,  Where  was  it  from!  A.  I 
don't  believe  it  said  on  the  outside  of  the  box.  Q. 
I  am  asking  where  it  came  from — ^not  what  it  saidT 
A.  On  the  bottles  of  whisky  it  said  something  about 
Cincinnati,  Ohio.  Q.  Do  you  remember  the  name  of 
the  distillery!  A.  White  Oak  Distillery  Company. 
Q.  First  district  of  Ohio  !  A.  I  don 't  remember  about 
that.  Q.  Did  you  ever  get  any  packages  out  of  the 
depot  or  express  ofl&ce  in  Pittsburg  that  did  not  con- 
tain whisky!  A.  No,  sir;  I  don't  know  that  I  ever 
did."  Sams  was  put  on  as  a  witness  for  the  defense, 
and  testified  as  follows :  *'Q.     Had  you  any  belief  or  I 

information  as  to  what  the  contents  were!     (Defend-  i 

ant  objects.      Objection    overruled.      Defendant  ex- 
cepts.)   A.   I  never  gave  it  any  thought.    Q.   I  want 
to  know,  Mr.  Sams,  if  you  had  any  belief  or  informa- 
tion as  to  what  the  box  contained !  (Defendant  objects. 
Objection    overruled.      Defendant  excepts.)    Q.    Of 
course,  I  know  you  didn't  know,  because  you  didn't  see 
in  the  box ;  but  I  want  to  know  if  you  had  any  infor- 
mation or  belief  as  to  what  it  contained!    A.  No,  sir; 
I  didn't  know.    Now,  Mr.  Sams,  I  didn't  ask  you  what 
you  knew.    I  asked  if  you  had  any  knowledge  or  infor- 
mation about  it.    (Defendant  objects.    Objection  over- 
ruled.    Defendant  excepts.)     A.    I  don't  know  as  I 
did,  I  never  formed  any  opinion  about  it.     Q.    Mr. 
Sams,  how  many  such  boxes  as  those  were  handled 
in  the  depot  at  Pittsburg  in  the  12  months  next  before 
the  13th  day  of  July,  1906!    About  how  many!    (De- 
fendant objects.    Objection  overruled.    Defendant  ex-  ! 
cepts.)    A.  I  don't  know.    Q.  About  how  many!    A.            I 
I  don 't  know.    I  don 't  have  any  idea.    We  handled  sev-            | 
eral  boxes.    Q.   And  didn't  you  handle  several  hun- 
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dred  boxes!  A.  No,  sir.  Q.  How  much  would  be  a 
safe  estimate,  Mr.  Sams?  A.  I  don't  know.  Q.  How 
do  you  know  there  were  not  several  hundred,  then! 
A.  Because  I  know  there  were  not.  We  handled  sev- 
eral boxes,  but  not  several  hundred.  Q.  Do  you  think 
there  were  as  many  as  a  hundred!  A.  Yes,  sir.  Q. 
Anymore!  A.  I  don't  know  but  what  there  was.  Q. 
How  many  would  you  have  in  the  depot  at  one  time! 
A.  Six  or  eight,  and  sometimes  not  any.  Q.  How  reg- 
ular would  they  come  there!  A.  I  suppose  whenever 
a  man  would  order  them.  Q.  I  suppose  that,  too; 
but  I  want  to  know  how  many  were  kept  there  regu- 
larly in  the  depot!  A.  I  don't  just  understand  you. 
Q.  How  many  boxes  were  kept  in  the  depot  regularly! 
A.  I  don't  Imow.  Q.  How  often  would  they  come  in 
the  year!  A.  Sometimes  every  day  or  every  other 
day.  Q.  Do  you  remember  any  week  in  the  entire  year 
that  you  didn't  get  more  or  less!  A.  No,  sir.  Q. 
You  knew  you  were  sending  the  money  back  to  a 
whisky  house  in  Cincinnati!    A.  Yes,  sir." 

Pittsburg  in  Laurel  county  is  a  mining  town  of  sev- 
eral hundred  inhabitants,  and,  while  the  proof  in  the 
case  is  not  as  full  as  in  the  case  of  Adams  Express 
Company  v.  Commonwealth,  124  Ky.  182,  92  S.  W. 
932,  5  L.  R.  A.  (N.  S.)  630,  29  Ky.  Law  Eep.  224,  the 
proof  indicates  much  the  same  manner  of  doing  bus- 
iness. In  Adams  Express  Company  v.  Common- 
wealth, 87  S.  W.  1111,  27  Ky.  Law  Eep.  1096,  it  was 
held  by  this  court  that  whisky  was  spld  where  it  was 
delivered  and  paid  for,  though  it  was  shipped  C.  O.  D., 
if  there  was  no  order  for  the  whisky  and  the  consignor 
shipped  the  whisky  to  the  consignee  without  his  knowl- 
edge. But  on  appeal  to  the  United  States  Supreme 
'Court  of  that  case  it  was  held  that  the  indictment 
was  not  a  charge  of  selling  the  whisky,  and  that  the 
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proof  that  it  was  sold  by  the  express  company  to  the 
consignee  was  immaterial.  The  court  said:  **With 
reference  to  the  testimony  as  to  the  knowledge  by  the 
company  of  the  fact  that  the  whisky  had  not  been 
ordered  by  the  consignee,  it  is  sufficient  to  say  that  the 
averment  in  the  indictment  is  that  the  express  com- 
pany was  engaged  in  the  business  of  a  common  carrier 
of  packages,  etc.,  and  that  the  shipment  and  delivery 
were  made  and  don^  in  the  usual  course  of  its  busi- 
ness. This  excludes  necessarily  the  assumption  that 
the  transaction  was  one  of  sale  by  the  express  com- 
pany at  East  Bemstadt,  and,  of  course,  the  company 
was  under  no  obligation  to  offer  testimony  in  support 
of  that  which  the  State  admitted  to  be  the  fact.  We 
do  not  mean  to  intimate  that  an  express  company 
may  not  be  engaged  in  selling  liquor  in  a  state  con- 
trary to  its  laws,  or  that  the  fact  that  the  consignee 
did  not  order  a  shipment,  might  not  be  evidence  for 
a  jury  to  consider  upon  the  question  whether  the  com- 
pany was  not,  in  addition  to  its  express  business,  also 
selling  liquor  contrary  to  the  statutes.  It  is  enough 
to  hold,  as  we  do,  that  under  the  averments  of  this 
indictment  such  testimony  is  immaterial.  It  is,  of 
course,  a  question  of  fact  whether  a  carrier  is  con- 
fining itself  strictly  to  its  business  as  a  carrier,  or 
participating  in  illegal  sales.  The  consignor  alone 
may  be  trying  to  evade  the  statute.  He  may  forward 
the  liquors  in  the  expectation  that  the  consignee  will, 
when  informed  of  their  arrival,  take  and  pay  for  them. 
So  the  fact  that  there  is  no  previous  order  by  the  con- 
signee may  not  be  conclusive  of  the  carrier's  wrong- 
doing, but  still  it  is  entitled  to  consideration  in  deter- 
mining that  question.  MUch  as  we  sympathize  With 
the  efforts  to  put  a  stop  to  the  sales  of  intoxicating" 
liquors  in  defiance  of  the  policy  of  a  state,  we  are  not 
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at  liberty  to  recognize  ^ny  rule  which  will  nullify  or 
tend  to  weaken  the  power  vested  by  the  Constitution 
in  Congress  over  interstate  commerce."  The  form 
of  the  indictment  in  the  case  before  us  is  not  such  as 
to  make  it  possible  to  give  it  the  construction  given 
the  indictment  in  that  case.  The  charge  here  against 
the  railroad  company  is  that  it  knowingly  suffered  the 
whisky  to  be  sold  on  its  premises.  The  whidj:y  in 
contest  was  sold  somewhere.  If  it  was  sold  on  the 
defendant's  premises  with  its  knowledge  and  consent, 
it  is  ordinarily  immaterial  where  it  came  from,  or 
how  it  got  to  the  defendant's  premises.  If  a  man  liv- 
ing in  Louisville  should  take  his  whisky  in  his  hand, 
and  sell  it  from  the  station  at  Pittsburg  with  the 
knowledge  and  consent  of  the  defendant,  it  would  be 
liable.  It  is  to  the  same  extent  liable  if,  instead  of 
bringing  it  there  by  his  own  hand,  he  sent  it  there, 
and  sold  it  there  by  the  hand  of  his  agent,  the  express 
company.  The  effect  is  the  same  where  the  whisky 
comes  from  a  point  without  the  State  as  where  it 
comes  from  a  point  within  the  State.  If  this  would 
have  been  a  sale  of  the  whisky  at  Pittsburg  if  the 
whisky  had  been  shipped  from  Louisville,  it  is  a  sale 
of  the  whisky  at  Pittsburg  when  it  was  shipped  from 
Cincinnati.  Sams,  who  sold  the  whisky  to  Ridings 
and  received  the  money,  was  the  agent  of  the  railroad 
company,  and  as  such  had  posession  of  the  building. 
He  was  representative  of  the  railroad  company  for 
that  purpose.  Notice  to  him  was  therefore  notice  to 
the  company. 

But  the  railroad  company  cannot  be  fined  under 
the  statute  for  suffering  the  express  company  to  do 
what  the  law  authorized  it  to  do.  If  the  express  com- 
pany was  authorized  by  law  to  deliver  the  whisky  and 
collect  the  money  for  it,  then  section  2572,  Ky.  St 
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1903,  canot  be  applied  to  the  transaction.  When  the 
State  showed  that  the  whisky  had  not  been  ordered, 
and  that  the  express  company  delivered  the  whisky 
and  collected  the  money  for  it  in  Laurel  county  where 
the  local  option  law  is  in  force,  it  showed  a  sale  there 
of  the  whisky.  But  this  showing,  as  held  by-  the 
United  States  Supreme  Court,  is  not  conclusive.  The 
defendant  may  show  that  the  transaxjtion  was  one  of 
interstate  commerce  conducted  according  to  the  usual 
course  of  business,  and  that  the  express  company  in 
delivering  the  whisky  and  collecting  the  money  for  it 
acted  in  good  faith,  without  knowing  or  having  rea- 
sonable grounds  to  believe  that  the  package  it  deliv- 
ered was  whisky  or  had  not  been  ordered,  in  which 
event  the  jury  should  find  the  defendant  not  guilty. 
Reasonable  grounds  to  believe  a  fact  are  such  grounds 
as  will  induce  a  person  of  ordinary  prudence  under 
like  circumstances  to  so  believe.  •  In  Bishop  on  Stat- 
utory Crimes,  section  132,  the  rule  is  thus  stated: 
**One  who,  while  careful  land  circumspect,  is  led  into 
a  mistake  of  facts,  and,  doing  what  would  be  in  no 
way  reprehensible  were  they  what  he  supposes  them 
to  be,  commits  what  under  the  real  facts  is  a  violation 
of  a  criminal  statute,  is  guilty  of  no  crime,  because 
such  is  the  rule  of  the  common  law,  and  in  construc- 
tion it  restricts  the  statute.''  Again,  in  section  1022, 
it  is  said:  *^ Where  the  statute  is  silent  as  to  the  de- 
fendant's intent  or  knowledge,  the  indictment  need 
not  allege  or  the  government's  evidence  show  that  he 
knew  the  fact.  His  being  misled  concerning  it  is  mat- 
ter for  him  to  set  up  in  defense  and  prove."  These 
statements  of  the  law  are  supported  by  a  number  of 
authorities.  An  illustrative  case  is  Myers  v.  State,  1 
Conn.  502.  There  a  statute  was  in  force  punishing 
the  letting  of  a  carriage  for  the  conveyance  of  per- 
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sons  on  Sunday,  except  for  necessity  or  charity.  The 
defendant  was  told  by  the  person  to  whom  he  hired 
the  carriage  that  it  was  needful  for  charity,  and,  act^ 
ing  honestly  under  this  impression,  let  him  have  the 
carriage.  A  conviction  was  reversed,  the  court  hold- 
ing that  the  jury  should  have  been  instructed  that  if 
the  defendant  had  reasonable  grounds  to  believe  from 
the  representations  made  to  him  that  a  c4se  of  char- 
ity existed,  and  that  if  he  acted  honestly  under  the 
impression  of  that  belief,  they  should  find  him  not 
guilty.  Thei  same  principle  has  been  applied  in  a 
number  of  similar  cases  where  the  defendant  acted 
honestly,  in  the  regular  course  of  business,  under  a 
mistake  of  fact.  But  in  this  class  of  cases  as  the 
statute  makes  the  sale  of  the  whisky  in  a  local  option 
district  an  offense,  when  the  State  shows  a  sale,  it 
has  made  out  its  case,  and  it  is  then  incumbent  upon 
the  defendant  to  show  that  it  acted  in  the  usual  course 
of  business  honestly  and  under  a  mistake  of  fact. 
The  defendant  must  not  shut  its  eyes,  but  must  use 
ordinary  circumspection,  and,  if  the  facts  before  it 
are  suflScient  to  apprise  a  person  of  ordinary  pru- 
dence of  the  truth,  it  cannot  escape  liability.  On  the 
question  of  the  good  faith  of  the  express  company 
the  Commonwealth  should  not  be  confined  in  the  proof 
to  the  one  transaction  named  in  the  indictment,  but 
should  be  allowed  to  show  the  manner  in  which  the 
business  of  the  office  was  conducted,  and  such  other 
facts  as  are  competent  under  the  rules  of  evidence 
where  the  question  of  intent  or  good  faith  is  involved. 

The  instructions  of  the  court  were  not  in  accord 
with  the  principles  laid  down  by  the  United  States 
Supreme  Court,  and,  as  this  was  an  interstate  ship- 
ment, the  rules  announced  by  that  court  must  control. 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial. 
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CASE  34.— ACTION  BY  ED  BUCHANAN  AGAINST  ILLINOIS 
CENTRAL  RY.  CO.,  FOR  DAMAGES  FOR  NEGLI- 
GENT TREATMENT  BY  SURGEONS  AND  ATTEND- 
ANTS IN  THE  RAILROAD  COMPANY'S  HOSPITAL 
AT  PADUCAH,  KY.  ON  PETITION  FOR  REHEARING 
JUNE  25,  1907.  FOR  ORIGINAL  OPINION  SEE  27 
KY,  LAW  REP.,  1193;  88  S.  W.,  312. 

Illinois  Cent.  Ry.  Go.  v.  Buchanan 

Appeal  from  Hopkins  Circuit  Court. 

J.  F.  Gordon,  Circuit  Judge. 

On  petition  for  rehearing- — Reversed. 

Charities — ^Hospitals — ^Negligence — ^Injury  to  Employe — ^Negligence 
of  Employer. — ^A  railroad  hospital  organization  was  organized 
as  a  corporation  independent  of  defendant  railroad;  its  direc- 
tors being  certain  officers  of  the  railroad.  All  employes  of 
the  railroad  were,  as  such,  members  thereof,  supporting  the 
hospital  by  monthly  contributions.  No  profit  was  derived  by 
the  railroad  company  from  the  conduct  or  operation  of  the 
hospital.  The  physicians,  surgeons  and  nurses  in  charge  were 
selected  by  the  directors  and  officers.  Held,  that  for  failure 
to  select  skilful  and  competent  physicians  and  attendants 
defendant  was  liable  to  an  employe  injured  by  reason  thereof. 

TRABUE,  DOOLAN  &  COX  for  appellant. 

J.  M.  DICKINSON,  GORDON  &  GORDON  and  COX  of  counsel. 

POINTS  AND  AUTHORITIES. 

1.  There  was  no  contract  between  plaintiff  and  defendant  for 
•^proper  treatment:"  Union  Pac  R.  R.  Co.  v.  Artist,  65  Fed.  Rep., 
365;  23  L.  R.  A.,  581;  Richardson  v.  Carbon  Hill  Coal  Co.  (Wash- 
ington), 20  L.  R.  A..  338. 

2.  The  hospital  association  is  a  charitable  Instttution  and  Is 
governed  by  the  partnclples  of  law  applicable  to  such  infttttatlons: 
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Articles  of  Incorporation,  Illinois  Central  Railroad  Hospital  As- 
soclation,  aittached  to  transcript  of  testimony;  Union  Pac.  R.  R. 
Co.  V.  Artist,  60  Fed.  Rep.,  866;  23  L.  R.  A.,  581;  McDonald  ▼. 
Massachusetts  General  Hospital*  120  Mass.,  432;  21  American 
State  Rep.,  529;  Fire  Ins.  PaArol  v.  Boyd,  120  Pa.,  624;  1  L.  R.  A., 
417;  Van  Tassel  v.  Manhattan  Eye  and  Ear  Inf.,  15  N.  T.  Supp.. 
620,  and  note;  Glavln  v.  Rhode  Island  Hospital,  12  R.  L,  411;  34 
Am.  Rep.,  657;  Laubheim  v.  De  Kcminglyke  Nederlandsche  Stoom- 
boot  Maatschappy,  107  N.  Y.,  228;  Secord  v.  St.  Paul  M.  &  M. 
R.  R.  Co.,  18  Fed.,  221;  Richardson  v.  Carbon  Hill  Coal  Co.,  6 
Washington,  524;  20  L.  R.  A.,  338;  Williamson,  by,  etc.,  v.  Louis- 
ville Industrial  School  of  Reform,  16  Ky.  Lav  Rep.,  629;  2?,  L.  R. 
A.,  200;  Elghmy  v.  Pac.  Ry.  Co.  (Iowa),  27  L.  R  A.,  296;  Allan 
▼.  State  Steamship  Co.,  132  N.  T.,  91;  15  L.  R.  A,  166;  Herns  v. 
Waterbury  Hospital  (Conn.),  31  L.  R.  A.,  224;  Hill  v.  BasCon  '*22 
Mass.,  344;  23  Am.  Rep.,  332;  Powers  v.  Mass.,  etc..  Hospital.  109 
Fed.,  294. 

3.  There  would  be  no  liability  upon  the  railroad  company,  even 
should  the  court  hold  that  the  surgeons  attending  plaintiff  were 
surgeons  of  the  railroad  company  for  the  reason  that  the  rela- 
tion of  master  and  servant  does  not  exist:  L.  &  N.  R.  R.  Co.  y. 
Foard,  104  Ky.,  456;  Quinn  v.  Kansas  City  M.  &  B.  R.  R.  Co.,  30 
8.  W..  1036;  Robinson  v.  Webb,  11  Bush,  464;  O'Brien  v.  Cunard, 
rtc,  Co.,  28  N.  E.,  266;  P.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Sullivan,  27 
v..  R.  A.,  840;  Pearl  v.  Street  Ry.  Co.  (Mass.),  47  L.  R.  A.,  397. 

C.  J.  WADDILL  for  appellee. 

PROPOSITIONS  DISCUSSED. 

Appellant  owed  appellee  as  its  employe  under  the  facts  of  this 
case  the  legal  duty  to  furnish  him  proper  treatment  at  its  hospital 
and  is  responsible  for  injury  caused  by  improper  treatment. 

Opinion  of  the  Coubt  by  Judge  Cabboll — Re- 
versing. 

Appellant  has  established  at  Padncah,  Ky.,  a  hos- 
pital,  known  as  the  ^^Dlinois  Central  Railroad  Hos- 
pital,'* to  which  are  sent  as  a  part  of  its  system  of 
policy  all  sick,  disabled,  and  injured  employes  on  the 
lines  of  its  road  in  the  vicinity  of  Padncah.    It  was 

vol.  12e— 19. 
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incorporated  under  the  laws  of  Kentucky,  and  its 
directors  and  oflScers  are  taken  from  the  chief  officers 
of  the  railroad  company,  and  the  physicians,  sur- 
geons, and  nurses  in  charge  are  selected  by  these 
directors  and  officers.  It  does  not  appear  that  any 
profit  or  gain  is  derived  by  the  railroad  company 
from  the  conduct  or. operation  of  the  hospital.  It  is 
supported  by  monthly  contributions  exacted  from  the 
employes  of  the  company,  who  are  entitled  to  admis- 
sion. 

Appellee,  an  employe  entitled  to  admission,  was 
injured  in  the  service  of  appellant,  and  sent  to  the 
hospital  for  treatment  In  this  action  he  sought  to 
recover  damages  from  appellant  upon  the  ground 
that  the  surgeons  and  attendants  who  waited  upon 
and  cared  for  him  during  the  time  he  was  confined  in 
the  hospital  were  incompetent  and  unskilled,  and 
treated  his  wounds  in  an  unskillful  and  grossly  negli- 
gent manner,  causing  him  to  suffer  great  mental  and 
physical  pain  and  incur  large  expense  in  attempting 
to  remedy  the  injuries  he  received  by  the  negligence 
and  carelessness  of  the  persons  who  had  charge  of 
him.  Appellant  answered,  controverting  the  matter 
in  the  petition,  and  affirmatively  set  up  that  the  hos- 
pital was  a  corporation  and  entirely  independent  of 
the  railroad  company,  and  the  railroad  company  was 
not  responsible  for  the  acts  or  conduct  of  any  of  the 
persons  in  charge  of  it.  Upon  a  trial  of  the  case,  a 
verdict  was  returned  in  favor  of  the  appellee^  and 
the  railroad  company  prosecutes  this  appeal.  The 
case  is  now  before  us  on  a  petition  for  rehearing;  the 
judgmnt  of  the  lower  court  having  been  reversed  by 
this  court  in  an  opinion  which  may  be  found  in  88  S. 
W.  312,  27  Ky.  Law  Bep.  1193. 

We  gather  from  the  record,  and  the  principal  opin- 
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ion  of  this  court,  as  well  as  a  dissenting  opinion 
f  onnd  in  88  S.  W.  312,  27  Ky.  Law  Bep.  1215,  that  the 
principal  question  litigated  between  the  parties  wa9 
whether  or  not  the  railroad  company  was  liable  at  all ; 
this  court  in  the  principal  opinion  saying:  * 'There  is 
no  evidence  showing  that  the  lUhiois  Central  Rail- 
road Company  made  any  contract  with  appellee, 
Buchanai^  that  he  would  be  properly  and  okillfully 
treated  by  proper  and  skillful  surgeons  and  attend- 
ants. The  fact  that  the  hospital  association  was 
organized  for  that  purpose  does  not  tend  to  prove 
that  the  appellant  made  such  a  contract  with  the 
appellee.  The  Illinois  Central  Railroad  Company  is 
simply  the  agent,  and  gathers  the  funds  for  the  benefit 
of  the  hospital  association,  consequently  for  the  bene- 
fit of  its  members.  Doubtless  the  Illinois  Central 
Railroad  Company  was  indirectly  benefited  by  its 
employes  having  proper  and  humane  treatment  at  the 
hospital  prepared  for  them;  but  that  incidental  bene- 
fit can  not  raise  the  question  suggested,  or  make  it 
liable  for  the  act  of  the  servant  or  agent  of  an  inde- 
pendent corporation.  Our  conclusion  is  that  the  hos- 
pital corporation  is  a  separate  and  distinct  corpora- 
tion from  the  Illinois  Central  Railroad  Company,  and 
that  the  latter  has  no  financial  interest  in  the  result 
of  its  management,  and  in  no  way  is  it  liable  for  the 
conduct  of  its  directors,  or  physicians,  or  attendants 
at  the  hospital.  The  appellee  is  a  member  of  the  hos- 
pital association,  and  those  in  charge  of  it  in  part 
serve  it  and  his  interests,  and  he  contributes  to  help 
pay  the  expenses  of  those  performing  that  service 
and  for  the  care  and  treatment  of  his  associate  em- 
ployes. A  peremptory  instruction  should  have  been 
^ven  to  the  jury  to  find  for  appellant.  ^^ 
Upon  a  reconaideration  of  the  questions  at  ibs^^, 
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we  have  reached  a  diflferent  conclusion  from  that 
announced  in  the  opinion  heretofore  delivered. 
Although  it  may  be  true  that  the  railroad  company 
derives  no  personal  or  pecuniary  benefit  or  gain  from 
the  conduct  and  operation  of  the  hospital,  yet  it  man^ 
ages  and  controls  it,  and  exacts  from  its  employes 
suflScient  fimds  to  defray  at  least  in  part  the  expenses 
incurred  in  its  operation.  The  employes  thus  con- 
tributing have  the  right  to  demand  admission  when 
injured  in  the  service  of  the  railroad  company;  but 
they  have  no  voice  in  the  selection  of  the  physicians, 
surgeons,  or  other  attendants  in  charge  of  the  hos- 
pital. All  of  these  persons  are  appointed  by  the  rail- 
road company;  and,  although  the  railroad  company 
is  not  liable  in  damages  for  the  negligence  and  care- 
lessness of  unskillfulness  of  any  of  its  surgeons, 
phyicians,  or  attendants  in  charge  in  their  treatment 
and  care  of  the  employes  received  into  the  hospital, 
yet  it  is  obliged  to  exercise  reasonable  care  in  thei 
selection  of  the  persons  who  have  charge  of  the 
patients;  and,  if  it  fails  to  select  skillful  and  compe- 
tent surgeons,  physicians,  and  attendants,  it  may  be 
required  to  respond  in  damages  to  any  employe  who 
has  been  injured  by  such  incompetent  or  unskillful 
physicians,  surgeons,  or  attendants.  When  the  rail- 
road company  employs  competent  and  skillful  peo- 
ple, the  measure  of  its  duty  to  its  employes  is  dis- 
charged. If  these  persons  should  be  guilty  of  mal- 
practice or  other  acts  of  negligence,  the  party  injured 
by  reason  thereof  must  look  to  the  individual  causing 
the  injury,  and  not  to  the  railroad  company.  This 
view  of  the  duty  and  obligation  of  the  railroad  com- 
pany is  fully  supported  by  the  opinion  in  Louisville 
&  Nashville  Railroad  Company  v.  Foard,  104  Ky.  456, 
47  S.  W.  342,  30  Ky.  Law  Rep.  646,  where  an  employe 
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sought  to  recover  damages  from  the  railroad  com- 
pany for  the  negligent  manner  in  which  the  physicians 
furnished  by  it  treated  his  wounds.  The  court  said: 
^*The  appellant  was  in  no  way  responsible  for  the  acts 
of  the  physician,  or  for  his  neglect  of  appellee,  unless 
it  be  shown  that  appellant  was  careless  and  negligent 
in  his  selection,  and  that  he  was  incompetent.  In  the 
employment  by  a  railroad  company  of  its  surgeons  to 
attend  to  persons  injured  by  its  trains,  the  relation  of 
master  and  servant,  principal  and  agent,  does  not 
exist  And,  if  the  railroad  company  is  careful  and 
selects  suitable  surgeons,  it  is  not  responsible  for  their 
neglect  or  malpractice.  There  is  no  pretense  that  ap- 
pellant was  careless  or  negligent  in  the  selection  of 
this  physician  and  surgeon,  or  that  he  was  in  any  way 
incompetent,  and  the  court  should  not  have  permitted 
appellee  to  prove  the  misconduct,  neglect  or  maltreat- 
ment of  the  physician."  In  Union  Pacific  Railroad 
Company  v.  Artist,  60  Fed.  365,  9  C.  C.  A.  14,  23  L.  R 
A.  581,  the  same  rule  is  announced  in  a  strong  opinion 
by  Judge  Sanborn,  who  said:  **It  would  be  a  hard 
rule,  indeed,  a  rule  calculated  to  repress  the  charit- 
able instincts  of  men,  that  would  compel  those  who 
bave  freely  furnished  such  accommodations  and  serv- 
ices to  pay  for  the  negligence  or  mistakes  of  physi- 
cians or  attendants  that  they  had  selected  with  rea- 
sonable care.  No  such  rule  has  ever  prevailed  in  this 
country.  The  rule  is  that  those  who  furnish  hospital 
accommodations  and  medical  attendants,  not  for  the 
purpose  of  making  profit  thereby,  but  out  of  charity, 
or  in  the  course  of  the  administration  of  a  charitable 
enterprise,  are  not  liable  for  the  malpractice  of  the 
physicians  or  t|je  negligence  of  the  attendants  they 
employ;  but  are  responsible  only  for  their  own  want 
of  ordinary  care  in  selecting  them."    The  doctrine 
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annoimced  in  these  cases  is  in  harmony  with  the  cur- 
rent of  authority  upon  the  subject^  and  seems  to  us 
to  be  sound  in  principle.  As  the  selection  or  appoint- 
ment of  persons  in  charge  of  the  hospital  is  lodged 
entirely  in  the  railroad  company,  they  should  be 
charged  with  the  duty  of  exercising  reasonable  care 
in  their  selection,  and  held  responsible  for  a  failure 
in  this  respect.  But,  when  they  have  in  the  exercise 
of  reasonable  care  employed  competent  and  skillful 
physicians  and  attendants,  it  would  seriously  inter- 
fere with  the  establishment  of  institutions  of  this 
character  to  hold  them  responsible  for  every  specific 
act  of  malpractice  or  negligence  that  they  might  be 
guilty  of.  Of  course,  this  view  is  based  on  the  assump- 
tion that  the  railroad  company  does  not  derive  any 
pecuniary  profit  or  gain  from  the  conduct  of  the  insti- 
tution. If  such  were  the  case,  a  different  standard 
of  responsibility  would  be  established. 

In  addtion  to  the  instructions  given  on  the  former 
trial,  the  court  on  another  trial  of  the  case  should 
instruct  the  jury  in  substance  that,  if  they  believe 
from  the  evidence  that  the  railroad  company  or  its 
agents  selected  or  appointed  the  physicians,  surgeons, 
or  attendants  at  the  hospital,  then  it  was  its  duty  to 
exercise  reasonable  care  in  selecting  and  appointing 
persons  competent  and  skillful  in  the  profession  or 
business  for  which  they  were  employed,  and,  if  it 
failed  to  exercise  reasonable  care  and  skill  in  this 
respect,  and  Buchanan  was  injured  by  reason  thereof, 
they  should  find  for  him. 

Either  party  should  be  allowed  to  file  such  amended 
pleadings  as  may  be  necessary  to  fairly  present  this 
new  issue. 

The  former  opinion  of  this  court  is  withdrawn,  and 
the  judgment  of  the  lower  court  is  reversed,  with 
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directions  for  a  new  trial  in  conformity  with  this 
opinion. 


CASB  35.— ACTION  BY  R.  H.  BDELEN  AND  OTHERS  AGAINST 
W.  B.  SAMUELS  &  CO.  TO  ENFORCE  SPECIFIC 
PERFORMANCE  OF  A  CONTRACT.— June  2B. 

Edelen,  &c.,  v.  Samuels  &  Go. 

Appeal  from  Nelson  Circuit  Court. 

Samuel  E.  Jones,  Circuit  Judge. 

From  a  judgment  sustaining  a  general  demurrer  to 
the  petition,  plaintiff  appeals.— AflSrmed. 

1.  Specific  Performance  —  Grounds  of  Relief  —  Inadequacy  of 

Other  Remedy. — The  right  to  a  decree  of  specific  performance 
of  a  contract  relating  to  realty  or  personalty  is  based  on  the 
fact  that  damages  for  a  breachi  cannot  be  adequately  compen- 
sated at  law. 

2.  Same — Discretion  of  Court. — The  discretion  of  the  court  In 
granting  or  refusing  the  remedy  of  specific  performance  of  a 
contract  is  not  an  arbitrary,  but  a  legal,  discretion. 

8.  Some — Contracts  Ehiforcible. — A  contract  for  the  sale  of  the 
product  of  a  distillery  for  five  years,  with  the  privilege  of 
the  buyer  to  buy  the  product  for  an  additional  period  of  five 
years,  according  to  conditions  specified  in  an  instrument, 
binding  the  distiller  to  manufacture  a  specified  number  of 
barrels  during  each  distillery  season,  with  the  option  of  the 
buyer  to  require  an  additional  number,  and  to  establish  and 
maintain  a  bottling  room  suitable  for  bottling  in  bond  the 
product  of  the  distillery  as  may  be  required  by  the  buyer, 
etc.,  will  not  at  the  suit  of  the  buyer  be  specifically  enforced 
because  of  the  difficulties  of  performance,  and  because  of  the 
adequacy  of  the  remedy  at  law  for  damages  for  a  breach. 

JOHN  S.  KELLET  for  appellants. 

OEO.  S.  &  JNO.  A.  FULTON  of  counsel. 
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1.  The  contract  is  valid  and  binding  because  it  is  alleged  that 
the  appellee  corporation  executed  it,  which  is  confessed  by  the  de- 
murrer. 

2.  Courts  of  equity^  will  decree  the  specific  performance  of 
contracts  respecting  personalty  as  well  as  realty  if  no  adequate 
and  correct  oompeneation  can  be  made  in  damages.  Pomeroy's 
Specific  Performance,  2d  ed.,  p.  8,  note  3,  same  page,  and  pp. 
9-11-13;  Merwin's  Principles  of  Equity,  sees.  5,  6. 

8.  Coutracts  for  the  delivery  of  goods  will  be  specifically  en- 
forced where  the  deliveries  are  to  be  made  and  purchase  price 
paid  through  a  number  of  years,  they  differ  from  those  contracts 
that  are  to  be  inunediately  executed.  Pomeroy,  sec.  15,  p.  20,  note 
2  to  15;  Buxton  v.  Leister,  3  A.  T.  K.,  384;  Ball  v.  Coggs,  1  Bro. 
P.  C,  140;  (Tom  1st  ed.),  Chamberlin  v.  Blue,  6  Black,  491. 

4.  The  right  to  specific  performance  of  a  valid  contract  de- 
pends upon  circumstances,  conditions  and  incidents  and  the  dis- 
cretion of  the  chancellor  is  not  arbitrary.  Pomeroy's  Specific  Per- 
formance, sec.  36,  p.  52;  sec.  38,  p.  57;  Merwin's  Prhiciples  of 
Equity,  sees.  64,  65,  66. 

6.  Where  the  questions  are  numerous  issues  complex,  damages, 
uncertain  or  inadequate  a  court  of  equity  only  can  gtve  adequate 
and  complete  relief,  and  will  enforce  the  specific  performance  of 
the  contract  Pa.  R.  R.  Co.  v.  St  L.,  etc.,  R.  R.  Co.,  118  U.  S., 
187;  Schmidt  v.  L.  &  N.  R.  R.  Co.,  101  Ky.,  411;  Joy  v.  St  Louis 
R.  R.  Co.,  138  U.  S.,  1;  Franklin  Tel.  Co.  v.  Harrison,  145  U.  S.. 
459;  Prospect  Park  &  Coney  Island  R.  Co.  v.  Coney  Island  & 
Brooklyn  R..  Co.,  26  R.  A.,  610;  Union  Pacific  Ry.  Co.  v.  Chicago 
M.  &  St  Paul  R.  Co.,  163  U.  S.,  564. 

6.  The  various  covenants  in  the  contract  are  sufficient  consid- 
eration for  the  optional  agreement  for  sale  of  distillery  plant: 
Bacon  v.  Ky.  Central  Ry.  Co.,  95  Ky.,  375. 

NAT  W.  HALSTEAD  for  appellee. 

JOHN  W.  LEWIS  of  counsel. 

1.  The  paper  claimed  to  be  a  contract  is  not  the  act  or  deed 
of  appellee,  and  is  therefore  not  a  contract  in  the  law,  because 
said  paper  was  not  executed  in  the  manner  and  mode  provided 
by  the  statute  law  of  the  Commonwealth  of  Kentucky  governing 
and  controlling  private  corporations  in  the  conduct  of  their  bual- 
neaa. 
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2.  Appellants  are  not  entitled  to  a  jndlsment  for.  specific  per- 
formance of  the  contract  relied  upon»  because  it  is  an  option  con- 
tract; and  an  option  contract  can  not  be  enforced  by  a  court  of 
equity  because  of  a  want  of  mutuality  of  obligation. 

3.  A  court  of  chancery  will  not  undertake  to  frame  a  decree 
of  specific  performance  of  a  contract,  and  cannot  do  so,  where  it 
inyolves  a  continuous  and  long  series  of  acts  running  through  a^ 
long  term  of  years,  requiring  the  exercise  of  supervision  as  to  all 
the  matters,  and  requiring  special  skill  and  knowledge,  and  re- 
peated examinations  and  due  directions,  such  as  would  be  re- 
quired in  the  enforcement  of  the  contract  in  the  case  at  bar,  in 
the  operation  of  a  distillery  and  manufacture  of  whisky,  covering 
the  many  and  varied  provisions  contained  in  the  contract  in  con- 
troversy. 

4.  A  court  of  equity  will  not  decree  the  performance  of  an 
Illegal  act  or  of  an  unlawful  contract. 

5.  Because  of  the  fact  that  the  court  could  not  decree  a  spe- 
cific performance  of  this  contract  as  against  the  appellants,  the 
court  will  not,  and  ought  not,  by  Injunction  as  against  the  ap-. 
pellee,  grant  what  is  termed  negative  relief  to  the  appellants,  be- 
cause of  the  want  of  mutuality  in  the  contract 

AUTHORITIES  CITED. 

Hudson,  etc.  v.  Scottish  Union  &  National  Insurance  Co.,  23  Ky. 
Law  Rep.,  116;  Miller,  etc.,  v.  McConnell,  etc.,  26  Ky.  Law  Rep., 
181;  Ky.  Stats.,  sees.  542,  566,  551;  Mason  &  Foard  Co.  v.  Metcalfe 
Mfg.  Co.,  44  S.  W.,  629;  American  Wire  Nail  Co.  v.  Gege,  96  Ky., 
521,  522;  Morawetz  on  Private  Corporaitlons,  2d  ed.,  sees.  337,  579; 
Litz  et  al.  V.  Hammon  Goosling  and  wife,  21  L.  R.  A.,  127;  Page 
on  Construction  of  Contracts,  sec.  1112,  vol.  2;  vol.  3,  sec.  1607; 
Pomeroy's  Equity  Jurisprudence,  vol.  6,  sees.  769,  757,  754;  Welty 
▼.  Jacobs,  40  L.  R.  A.,  98;  Fry  on  Specific  Performance  of  Con- 
tracts, 3  ed.,  sees.  440,  69;  Page  on  Contracts,  vol.  3,  sec.  1633; 
Stanton  v.  Sbigleton,  47  L.  R.  A.,  334;  U.  S.  SUts.;  High  on  In- 
junctions,  4th  ed.,  vol.  2,  sec.  1109a. 


Opinion  op  the  Coubt  by  Judge  Barker — ^Affirm- 
ing. 

This  action  was  instituted  in  the  Nelson  circuit 
court  for  the  specific  performance  of  the  following 
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contract,  which,  although  long,  we  consider  necessary 
to  set  f o?th  in  f nil : 

*' Samuels,  Ky.,  Nov.  29,  1906. 
^'This  writing  witnesseth  that  W.  B.  Samnels  ft 
Co.,  Incorporated,  of  Nelson  conntv,  state  of  Ken- 
tucky, have  this  day  employed  and  do  hereby  employ, 
constitute  and  authorize  T.  G.  Gilmore  &  Co.,  Incor- 
porated, of  Louisville,  Ky.,  to  make  a  contract  for 
and  on  its  behalf,  for  the  sale  of  its  distillery  property 
at  Samuels  Depot,  in  Nelson  county,  Kentucky,  and 
twelve  hundred  and  sixty-six  barrels  of  whisky  at  a 
price  of  30  cents  per  proof  gallon,  original  guage,  the 
purchaser  to  take  and  pay  for  same,  not  less  than 
200  barrels  each  and  every  two  months  from  the  date 
of  sale,  and  the  cost  of  carriage  additional  after  the 
date  of  sale  to  be  added  to  the  price.  To  sell  two 
thousand  barrels  to  be  manufactured  at  said  distillery 
during  each  and  every  distillery  season  from  this 
date,  with  an  option  to  the  purchaser  to  take,  and 
require  to  be  made  for  him,  one  thousand  barrels 
additional  each  season  if  he  requires,  or  any  portion 
thereof,  for  a  period  of  five  years  from  this  date,  and 
the  purchaser  to  have  the  privilege  of  renewing  this 
contract  and  extending  same  for  an  additional  period 
of  five  years,  provided  he  gives  notice  of  his  intention 
to  renew  the  contract  on  or  before  the  1st  day  of 
July  next  preceding  the  date  of  expiration  of  the  first 
five-year  period.  The  price  of  the  said  whisky  to  be 
hereafter  manufactured  to  be  twenty-five  (25c)  cents 
per  proof  gallon,  based  on  com  at  45  cents  per  bushel 
in  Louisville,  as  shown  by  bills  for  same,  and  in  the 
event  that  the  price  of  com  should  advance,  the  price 
of  the  whisky  to  be  increased  one-quarter  of  a  cent 
per  gallon  for  each  centt  advance  per  bushel  in  com 
above  45  cents,  and  if  com  declines,  the  price  of  the 
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whisky  to  bfe  reduced  one-qnarter  of  a  cent  per  gallon 
for  each  cent  decline  in  the  price  of  com'  below  45 
cents.  The  whisky  manufactured  hereafter  to  contain 
80  per  cent  of  small  grain,  and  to  be  sound  and  mer- 
ch^itable.  If,  during  any  season,  the  price  of  com 
should  exceed  75  cents,  then  no  whisky  is  to  be  made 
except  at  the  option  of  the  purchaser,  but  the  full 
amount  shall  be  produced  during  the  life  of  this  con- 
tract in  such  amount  each  season  as  the  distiller  can 
produce,  but  not  exceeding  3,000  barreld  per  season, 
except  at  distillef'a  option.  Cooperage  to  be  first 
class,,  eight  or  ten-hoop  barrels,  and  the  distiller  to 
deliver  the  whisky  as  required,  f.  o.  b.  cars  at  Sam- 
uels, Ky.  Outs  to  be  guaranteed  not  to  exceed  one 
gallon  per  month.  Goods  to  be  paid  for  on  the  10th 
of  each  month  succeeding  the  month  of  manufacture 
on  delivery  of  warehouse  receipts.  Buyer  to  have 
option  of  having  a  portion  of  each  crop  made  in  such 
name  or  names  as  he  may  designate  other  than  W.  B. 
Samuels  &  Co.,  and  buyer  is  to  have  the  brand  of  W. 
B.  Samuels  placed  on  any  or  all  of  the  whisky  made 
tinder  this  contract  at  his  option.  Said  W.  B.  Sam- 
uels &  Co.  is  to  establish  and  maintain  a  bottling  room 
suitable  for  bottling  in  bond,  suitable  to  meet  the 
requirements  of  purchaser  in  bottling  the  whiskies  of 
said  distillery,  and  said  bottling  house  must  be  estab- 
lished without  delay,  so  as  to  take  care  of  any  orders 
buyer  may  give  for  the  bottling  of  any  whiskies  now 
in  the  W.  B.  Samuels  &  Co.  warehouses  which  buyer 
may  purchase  on  the  market.  Purchaser  is  to  furnish, 
for  bottling  in  bond  at  Samuels,  Ky.,  all  cases,  bottles, 
corks,  labels,  etc.,  without  cost  of  W.  B.  Samuels  ft 
Co.,  and  W.  B.  Samuels  &  Co.  is  to  furnish  labor  in 
bottling  said  goods,  and  charge  for  same  as  follows : 
'Half  pints,  60  cents  per  case;  pints,  40  cents  per 
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case ;  fives,  25  cents  per  case;  fours,  25  cents  per  case. ' 
**Also  to  sell  the  distillery  plant  and  lands  contain^ 
ing  about  14  acres,  more  or  less,  at  Samuels  Depot,  in 
Nelson  county,  Kentucky,  being  all  the  lands  owned 
by  said  W.  B.  Samuels  &  Co.,  together  with  the  dis- 
tillery warehouses  and  all  other  improvements,  build- 
ings, fixtures,  and  machinery  thereon;  also  all  brands, 
good  will,  etc.,  for  a  consideration  of  $25,000.00, 
excluding,  however,  accrued  storage  up  to  time  of 
transfer  of  said  property  and  personal  property  con- 
sisting of  barrels,  barrel  material,  grain,  coal,  eta 
The  purchaser  of  the  whisky  under  any  contract 
which  may  be  made  by  said  T.  M.  Gilmore  &  Co.  to 
have  the  option  to  purchase  said  distillery  at  the  end 
of  the  first  five-year  period,  or  if  contract  is  extended 
for  an  addition  five  years,  then  the  purchaser  to  have 
the  option  to  purchase  said  distillery  plant  and  prem- 
ises at  said  price  at  the  end  of  the  second  five-year 
period.  Said  W.  B.  Samuels  &  Co.  agree  to  make  a 
deed  of  general  warranty  to  the  purchaser  except  as 
to  the  lien  in  favor  of  the  United  States  Government. 
Said  W.  B.  Samuels  &  Co.  agree  to  pay,  in  the  event 
of  this  sale,  to  T.  M.  Gilmore  &  Co.,  a  commission  of 
fifty  cents  per  barrel  on  each  and  every  barrel  of 
whisky  taken  by  purchaser  under  this  contract,  said 
commission  to  be  paid  as  goods  are  delivered  and  paid 
for,  and  in  the  event  that  the  purchaser,  in  the  exer- 
cise of  his  option,  takes  the  distillery,  it  is  to  pay  a 
conmaission  to  T.  M.  Gilmore  &  Co.  of  five  (5%)  per 
cent  when  deed  is  made  and  notes  are  given  or  cash 
paid.  In  case  distillery  is  destroyed,  W.  B.  Samuels 
&  Co.  is  not  to  be  required  to  fulfill  this  contract,  but 
in  the  event  it  should  rebuild  the  distillery,  then  it 
shall  perform  the  contract  with  the  successors  or 
assigns  of  persons  with  whom  same  may  be  made. 
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This  option  limited  to  five  days  from  date  of  this 
paper. 

*  (Signed)  W.  B.  Samuels  &  Co., 
By  M.  A.  Samnels,  Pres.  *T.' '' 

**We  hereby  agree  to  take  the  whisky  mentioned  in 
this  writing  at  the  prices  and  on  the  terms  and  condi- 
tions, and  with  the  options  contained  therein,  includ- 
ing the  option  to  purchase  the  distillery  plant  and 
lands  mentioned. 

''  (Signed)  R  H.  Edelen  &  Co. 

*'Bardstown,  Ky.,  Nov.  29,  1906.^' 

*'This  writing,  made  on  this  the  30th  day  of  Novem- 
ber, 1906,  by  and  between  T.  M.  Gilmore  &  Co.,  Incor- 
porated, as  agent  of  W.  B.  Samuels  &  Co.,  Incorpo- 
rated, of  Nelson  county,  Kentucky,  of  the  first  part, 
and  R  H.  Edelen  &  Co.,  that  is,  R.  H.  Edelen  and 
John  S.  Kelley  (partnership),  of  the  second  part,  wit- 
nesseth :  That  the  said  T.  M.  Gilmore  &  Co.,  as  agent 
aforesaid,  has,  in  pursuance  to  the  power  and  author- 
ity vested  in  it  by  writing,  signed  by  W.  B.  Samuels 
&  Co.,  of  date  November  29,  1906,  and  accepted  by  B. 
H.  Edelen  &  Co.,  in  writing  at  the  foot  thereof  and 
signed  by  R  H.  Edelen  &  Co.,  and  which  is  hereto 
attached  and  made  part  hereof,  marked  *W.  B.  S. 
Co.,*  sold  to  said  R  H.  Edelen  &  Co.  all  the  whisky 
mentioned  in  said  writing,  including  the  product  of 
said  distillery  for  five  years  from  this  date,  and 
authorized  to  be  sold  by  said  writing  of  date  Novem- 
ber 29,  1906,  marked  'W.  B.  S.  &  Co.,'  on  the  terms 
and  conditions  and  stipulations  therein,  with  all  the 
privileges  and  options  mentioned  in  said  writings, 
including  the  option  and  privilege  to  said  second  par- 
ties to  extend  the  contract  for  the  purchase  of  the 
product  of  said  distillery  for  an  additional  period  of 
five  years  upon  the  same  terms  and  conditions  and 
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with  the  privileges  and  options  to  said  second  parties 
to  purchase  the  said  distillery  property  at  the  prices 
and  on  the  terms  and  conditions  mentioned  in  said 
writing,  either  at  the  end  of  the  first  five-year  period, 
or  at  the  end  of  ten  years  from  this  date,  and  said 
R.  H.  Edelen  &  Co.  hereby  agree  and  accept  said 
whisky  and  pay  for  the  same  on  the  terms  and  <Jondi- 
tions  and  with  all  the  rights  and  privileges  and 
options  in  said  writing  mentioned  as  fully  as  if  set  out 
herein  at  length,  and  agree  to  do  and  perform  all  the 
obligations  and  acts  imposed  upon  them  as  purchasers 
thereof  under  said  writing  of  November  29,  1906. 
Witness  our  hand  the  day  and  year  first  above  writ- 
ten. 

'*  (Signed)  T.  M.  Gilmore  &  Co., 
'^R.H.  Edelen  &  Co., 
'^ByJohnS.  Kelley." 

To  the  petition,  which  sought  a  decree  enforcing  a 
specific  performance  of  the  foregoing  contract,  a  gen- 
eral demurrer  was  interposed  and  sustained.  The 
plaintiffs  declining  to  amend,  the  petition  was  dis- 
missed, and  they  are  here  on  appeal. 

It  may  be  assumed  that  tliere  are  no  questions  of 
technicality  of  pleading  involved,  and  that  the  con- 
tract sued  on,  which  is  made  a  part  of  the  petition,  is 
a  valid  and  subsisting  contract  between  the  parties. 
Tlie  question  raised  by  tlie  demurrer  is  whether  or 
not  the  chancellor  should  adjudge  a  specific  perform- 
ance of  its  terms.  It  will  be  observed  that  the  con- 
tract involved  here,  if  specifically  enforced  by  the 
chancellor,  will  require  the  court's  constant  attention 
for  a  period  of  at  least  five  years,  and  at  the  option 
of  the  appellants,  ten  years.  In  order  to  make  the 
whisky  contemplated  by  the  terms  of  the  instrument 
before  us,  the  court  will  be  forced  to  purchasie  a  large 


Digitized  by 


Google 


Vol.  126.]  APEIL  TERM,  1907.  303 

Edelen,  etc.,  y.|  Samuels  &  Cq. 

quantity  of  grain  and  other  material  necessajy  to  the 
distillation  of  the  spirits  to  be  delivered;  also  to  erect 
a  bottling  works,  and  be  prepared  to  bottle  the  whisky 
after  it  is  made.  There  is  no  fundamental  distinction 
between  contracts  involving  realty  and  those  involv- 
ing personal  property,  in  so  far  as  the  remedy  of 
specific  performance  is  concerned.  The  right  to  a 
decree  of  specific  performance  of  a  contract  is  based 
upon  the  equitable  principle  that  the  ordinary  coni- 
mon-law  remedy  of  damages  for  a  breach  will  not 
afford  a  full  and  adequate  remedy  for  the  injury 
arising  from  the  failure  to  carry  out  its  terms.  It  is 
true  that  generally  mere  damages  will  more  uniform- 
ly be  found  to  fail  as  an  adequate  remedy  in  contracts 
relating  to  realty  than  those  relating  to  personalty; 
yet,  where  the  specific  enforcement  of  a  contract  con- 
cerning personalty  is  practicable,  and  the  remedy 
sounding  in  damages  is  found  to  be  inadequate,  the 
chancellor  will  just  as  readily  enter  a  decree  for  its 
specific  performance  as  he  will  in  a  contract  concern- 
ing real  property. .  And,  while  the  remedy  of  specific 
performance  is  generally  spoken  of  as  resting  in  the 
discretion  or  grace  of  the  chancellor,  this  is  more  a 
form  of  expression  than  of  accurate  definition  of  the 
rights  of  the  injured  party  as  to  his  remedy  by 
specific  performance.  In  other  words,  while  the  chan- 
cellor has  a  discretion,  it  is  not  an  arbitrary,  but  a 
legal  discretion.  Holding  these  principles  in  mind, 
we  will  now  examine  some  of  the  authorities  relating 
to  the  subject  in  hand. 

Pomeroy,  in  his  work  of  Specific  Performance  of 
Contracts,  in  enumerating  the  class  of  cases  where  a 
specific  performance  will  be  denied  because  it  is  im- 
practicable, says : 

**Sea  307.  Contracts  having  suMi  ierms  and  pro- 
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visions  that  the  court  is  unable  to  carry  into  effect  its 
decree  for  a  specific  performance.  In  this  class  of 
agreements,  which  is  by  far  the  most  numerous  and 
important,  the  jurisdiction  is  declined,  not  because  it 
is  impossible  to  formulate  a  decree  which  shall  order 
everything  necessary  for  a  complete  performance, 
nor  even  because  a  compulsory  execution  of  such 
decree  is  absolutely  and  in  the  nature  of  things  impos- 
sible, but  because  the  enforcement  of  the  decree 
would  unreasonably  tax  the  time,  attention,  and! 
resources  of  the  court,  and  thereby  interfere  too  much 
with  its  public  duties  towards  other  suitors,  and  in  the 
general  administration  of  justice.  Take  the  case, 
which  is  the  extreme  one,  of  a  contract  for  the  con- 
struction of  an  extensive  line  of  railway.  It  is  plain 
that  a  court  of  equity  can  render  and  put  into  a 
proper  form  a  decree  ordering  the  specific  execution 
of  this  contract  with  about  the  same  ease  that  it  can 
make  a  decree  ordering  the  execution  and  delivery  of 
a  deed  of  conveyance  with  the  requisite  covenants  and 
other  provisions.  It  is  also  plain  that  by  means  of  a 
comprehensive  and  minute  scheme  of  operations  pre- 
pared by  experts,  and  by  the  help  of  special  masters 
overseeing  the  work  and  reporting  its  progress  from 
time  to  time,  the  court  might  enforce  this  decree, 
although  months^  or  even  years,  should  be  required 
for  its  completion;  but  to  do  so  would  occupy  the 
care,  attention,  and  time  of  the  court,  to  the  exclusion 
of  other  matters,  and  to  the  manifiest  detriment  of  the 
public  business.  A  judicial  tribunal  cannot  thus  sac- 
rifice the  interests  of  other  suitors,  and  even  of 
society,  for  any  benefit  which  might  accrue  to  indi- 
vidual parties.  For  this  reason,  rather  than  from  any 
inherent  and  absolute  impossibility,  equity  refuses  to 
exercise  its  jurisdiction  under  such  circumstances.   In 
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some  cases,  however,  of  special  and  exceptional  con- 
tracts properly  belonging  to  this  class,  where  the 
inconyenience  would  be  comparatively  slight,  and 
where  its  interference  is  demanded  by  well-settled 
principles,  equity  does  exercise  its  jurisdiction  and 
decree  a  specific  performance.  The  foUowng  are  the 
important  species  of  agreement  in  respect  of  which 
the  remedy  is  generally  declared  to  be  impracticable : 

**Sec.  308.  A  continuing  covenant  will  not 'be  nega- 
tively enforced  by  an  injunction  restraining  its 
breach,  when  the  acts  alleged  to  be  in  violation  of  it 
are  numerous,  and  each  one  of  them  would  require 
a  separate  judicial  examination— perhaps  an  action 
at  law — in  order  to  ascertain  whether  it  constituted  a 
breach  or  not,  and  where  the  same  controversy  would 
arise  with  respect  to  every  violation  of  the  injunction, 
as^  for  example,  a  covenant  not  to  sell  water  from  a 
certain  well  to  the  plaintiffs  injury.  In  such  a  case 
each  alleged  breach  would  require  a  separate  contro- 
versy of  fact  An  injunction,  in  the  very  terms  of  the 
covenant  restraining  *  sales  to  the  injury  of  the 
plaintiff,*  would  not  remove  the  difficulty,  because  the 
same  question  would  arise  upon  every  breach  of  it, 
viz.,  whether  the  plaintiff  was  in  fact  injured,  and  an 
injunction  restraining  all  sales  would  be  broader  than 
the  covenant.  The  same  obstacles  would  arise  in  the 
way  of  negatively  enforcing  every  other  covenant  or 
agreement  of  the  kind  described.'* 

^'Sec  310.  The  instances  embraced  in  the  two  fore- 
going subdivisions  are  rare.  Those  which  follow  are 
of  constant  occurrence.  Contracts  for  personal  serv- 
ices, where  the  acts  stipulated  for  require  special 
knowledge,  skill,  ability,  experience,  or  the  exercise 
of  judgment,  discretion,  integrity,  and  the  like  per- 
sonal qualities  on  the  part  of  the  employes,  or  where 
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the  services  are  confideBtial,  in  short,  wherever  the 
full  perfonnance,  according  to  the  spirit  of  the  agree- 
ment, rests  in  the  individual  will  of  the  contracting 
party,  courts  of  equity  have  no  direct  and  eflScient 
means  of  affirmatively  compelling  a  specific  execution. 
At  most,  they  could  only  order  the  acts  to  be  done  and 
punish  the  defendant  refusing  by  fine  or  imprison- 
ment.'^ 

The  case  of  Marble  Company  v.  Ripley,  10  Wall 
(U.  S.)  339,  19  L.  Ed.  955,  involved  the  specific  per- 
formance of  a  contract  with  reference  to  the  quarry- 
ing of  marble,  and  the  court  thus  laid  down  the  rule 
in  regard  to  the  specific  performance  of  a  contract 
somewhat  similar  in  principle  to  that  we  have  here: 
"Another  serious  objection  to  a  decree  for  a  specific 
performance  is  found  in  the  peculiar  character  of  the 
contract  itself,  and  in  the  duties  it  requires  of  the 
owners  of  the  quarries.  These  duties  are  continuous. 
They  involve  skill,  personal  labor,  and  cultivated 
judgment.  It  is,  in  effect,  a  personal  contract  to 
deliver  marble  of  certain  kinds,  and  in  blocks  of  a 
kind,  that  the  court  is  incapable  of  determining 
whether  they  accord  with  the  contract  or  not.  The 
agreement  being  for  a  perpetual  supply  of  marble, 
no  decree  the  court  can  make  will  end  the  controversy. 
If  performance  be  decreed,  the  case  must  remain  in 
court  forever,  and  the  court  to  the. end  of  time  may 
be  called  upon  to  determine,  not  only  whether  the  pre- 
scribed quality  of  marble  has  been  delivered,  but 
whether  every  block  was  from  the  right  place, 
whether  it  was  sound,  whether  it  was  of  suitable  size, 
or  shape,  or  proportion.  Mteanwhile  the  parties  may 
be  constantly  changing.  The  marble  company  are  lia- 
ble so  long  as  they  hold  the  land,  and  Ripley's  rights 
exist  only  while  he  holds  the  mill.    It  is  manifest  that 
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the  court  cannot  superintend  the  execution  of  such  a 
decree.  It  is  quite  impracticable.  And  it  is  certain 
that  equity  will  n,ot  interfere  to  enforce  part  of  a  con- 
tract, unless  that  part  is  clearly  severable  from  the 
remainder.'*  To  the  same  effect  are  the  cases  of  Port 
Clinton  Railroad  Company  v.  Cleveland  &  Toledo 
Railroad  Company,  13  Ohio  St.  544;  Beck  v.  Allison, 
56  N.  Y.  366,  15  Am.  Rep.  430,  and  Bomer  Bros.  v. 
Canaday,  79  Miss.  222,  30  South.  638,  55  L.  R.  A.  328, 
89  Am.  St.  Rep.  593.  In  26  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  p.  102,  it  is  said:  '*The  general  rule  is 
that  equity  will  refuse  to  decree  specific  performance 
of  a  contract  for  personal  services  involving  the  exer- 
cise of  skill,  judgment,  taste,  or  discretion,  particu- 
larly if  the  terms  of  the  contract  or  the  nature  of  the 
services  to  be  rendered  are  vague  and  uncertain,  or  if 
the  contract  is  to  continue  through  a  considerable 
period  of  time,  and  would  require  the  constant  ,super- 
visions  of  the  court.'' 

It  may  be  conceded  that  the  broad  rule  we  have  laid 
down  has  been  somewhat  narrowed  in  favor  of  the 
specific  performance  of  contracts  relating  to  the  oper- 
ation of  quasi  public  corporations,  such  as  steam  rail- 
roads and  street  railways.  Of  these  last  the  case  of 
Schmidtz,  etc.,  v.  Louisville  &  Nashville  Railroad  Co., 
101  Ky.  441,  19Ky.L.R.606,41  S.  W.  1015,  is  a  fair  ex- 
ample. But  we  conceive  that  the  rule  established  by  the 
authorities  hereinbefore  cited  has  not  been  modified 
further  than  in  those  cases  wherein  the  general  public 
has  an  interest ;  and  certainly  the  rule  has  not  been  mod- 
ified so  as  to  embrace  within  the  class  of  those  contracts 
which  will  be  specifically  enforced  such  an  one  as  that 
before  us.  It  seems  to  us  if  there  is  any  contract 
which  will  not  be  specifically  enforced  because  of  the 
impracticability   or  diflSculty   in   framing   a   decree 
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therefor,  such  a  one  we  bow  have  under  consideration. 
At  the  very  outset,  if  the  court  undertook,  through 
its  commissioner,  to  carry  it  into  effect,  it  would  be 
obliged,  as  said  before,  to  raise  a  large  sum  of  money 
for  the  purchase  of  material  and  the  construction  of 
a  bottling  establishment.  As  the  court  would  have 
no  money,  of  its  own,  this  would  necessarily  have  to 
be  borrowed  from  the  banks  or  other  money-lenders, 
notes  would  have  to  be  executed,  and  their  payment 
or  renewal  arranged  for,  great  skill  would  have  to  be 
exercised  in  purchasing,  setting  up,  and  operating  the 
machinery  required  to  carry  into  effect  the  covenant 
relative  to  the  bottling  establishment,  great  commer- 
cial foresight  and  acumen  would  be  involved  in  the 
purchase  of  grain  and  other  material  necessary  to 
carry  out  the  contract;  and  then  the  distillation  of  the 
liquor  would  require  a  tedhnical  skill  and  knowledge 
which  the  court,  not  possessing,  would  have  to 
employ.  Many  nice  and  intricate  questions  would 
arise  as  to  whether  or  not  the  whisky  distilled  was  or 
not  made  in  accordance  with  the  terms  of  the  con- 
tract ;  and  at  every  stage  of  the  procedure  difficulties 
would  be  encountered  which,  as  between  individuals, 
might  result  in  lawsuits.  Suppose  the  plaintiffs 
should  claim  that  the  whisky  manufactured  by  the 
court  was  not  up  to  the  contract  standard,  or  that 
the  barrels  furnished  by  it  leaked  to  a  greater  extent 
than  allowed  by  the  outage  covenanted  in  the  con- 
tract. How  would  these  various  questions  be  settled  T 
Then,  too,  in  the  distillation  of  whisky,  the  court  and 
its  officers  would  necessarily,  to  a  large  extent,  be  in 
the  hands  of  the  federal  revenue  officers,  who  would 
take  charge  of  the  liquor  and  control  it,  to  the  exclu- 
sion of  the  court  and  its  officers,  and  a  mere  technical 
violation  of  the  United  States  revenue  laws,  or  even  a 
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claim  of  such  violation,  might  result  in  the  court  and 
its  oflScers  being  prosecuted  under  the  criminal  laws 
of  the  Unitied  States  relating  to  the  distillation  of 
spirituous  liquor.  Nor  is  it  a  strained  supposition 
that  the  chancellor  might  have  scruples  as  to  being 
engaged  in  the  distillery  business  under  any  circum- 
stances. But  it  is  not  necessary  to  seek  further  for 
examples  of  the  many  difficulties,  not  to  say  impossi- 
bilities, lying  in  the  path  of  a  specific  performance  on 
the  part  of  the  court  of  the  contract  in  question.  It 
seems  to  us  they  are  insurmountable. 

Nor  can  the  contract  be  enforced  by  the  process  of 
jBne  against  the  recalcitrant  defendant.  It  would  be 
impossible  for  the  court  to  know,  or  to  ascertain  cer- 
tainly, whether  or  not  it  was  iu  default  if  there  was  a 
.complaint  of  a  failure  on  its  part  to  live  up  to  the 
contract  in  its  true  meaning  or  intent.  The  chancel- 
lor has  no  special  knowledge  by  which  he  could  say 
whether  or  not  the  whisky  was  properly  distilled,  or 
whether  proper  proportions  of  the  different  grains 
were  used,  or  whether  the  bottling  was  in  accordance 
with  the  contract,  or  the  barrels  sufficiently  secure  to 
keep  within  the  outage  clause. 

On  the  other  hand,  it  does  not  seem  to  us  that  the 
plaintiffs  have  not  an  adequate  remedy  in  a  suit  at 
law  for  a  breach  of  the  contract.  There  may  be  some 
difficulty  in  producing  the  evidence  to  enable  a  jury 
to  award  the  proper  amount  of  damages ;  but  this  can 
be  overcome  by  diligence  and  care,  and  certainly  it 
cannot  be  said  that  it  is  impossible  to  ascertain  the 
real  amount  of  damages  which  the  plaintiffs  may  sus- 
tain by  reason  of  the  alleged  breach  of  the  contract. 
But,  be  this  as  it  may,  it  will  better  subserve  the  ends 
of  justice  that  the  plaintiffs  should  endure  the  diffi- 
culty of  proving  to  a  jury  the  extent  of  their  injury  in 
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an  action  at  law,  than  that  the  court  should  be  drawn 
into  the  financial  hazard  of  operating  a  lar^e  distill- 
ing plant  for  a  long  period  of  time,  and  be  constantly 
confronted  with  intricate  and  difficult  problems  of 
expediency  in  successfully  maintaining  its  venture, 
not  to  speak  of  having  its  time  and  attention  almost 
entirely  monopolized  by  the  problems  arising  in  one 
case,  to  the  exclusion  of  the  interests  of  the  various 
other  litigants  with  cases  pending  in  the  court. 

For  these  reasons,  we  are  constrained  to  the  cour 
elusion  that  the  trial  judge  correctly  sustained  the 
general  demurrer  to  the  petition,  and  his  judgment  is 
therefore  affirmed. 


CASE  37.— ACTION  BY  CLEMANTIN©  DBSHON  AND  OTHERS 
AGAINST  JAMBS  A.  HOLT'S  EXR.  AND  TRUSTEE 
INVOLVING  A  CONSTRUCTION  OP  DECEDENTS 
WILL.— June  26. 

Holt's  Exr.  V.  Deshon,  Etc. 

Appeal  from  Franklin  Circuit  Court 

R.  L.  Stout,  Circuit  Judge. 

Judgment  for  plaintiffs.    Defendant  appeals. — ^Re- 
versed. 

1.  Perpetuities — Suspension  of  Power  of  Alienation. — ^A  devise  of 
land  to  two  devisees,  upon  the  condition  that  devisees  shall 
reside  on  the  farm,  the  farm  never  to  be  sold,  leased*  or 
rented,  no  blue  grass  field  to  bfe  plowed,  no  stock  to  be  pas- 
tured except  such  as  is  owned  by  the  devisees,  and  no  to- 
bacco to  be  radsed,  but  that,  should  either  of  the  devisees 
die  without  leaving  issue,  then  her  share  to  go  to  the  sur- 
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viving  devisee,  and  should  both  die  without  leaTlng  issue,  then 
the  land  to  go  to  a  third  person,  was  not  void  as  creating  a 
perpetuity;  the  limitations  being  only  upon  the  land  while 
held  by  the  devisees  ^rst  named. 

2,  WiUsr— Devise  Subject  to  Payment  of  Money— Lien. — Under 
Ky.  Stats.,  1903,  Sec.  2066,  providing  that,  when  any  property 
shall  be  devised  subject  to  the  payment  by  the  devisee  to  an< 
other  of  a  sum  of  money,  the  latter  shall  have  a  lien  on  the 
legacy  for  the  sum  so  to  be  paid,  where  a  will  provided  that, 
should  either  of  two  devisees  die  without  leaving  issue,  then 
her  share  should  go  to  the  surviving  devisee  upon  payment 
by  her  to  the  husband  of  the  deceased  devisee  of  a  sum 
named,  the  husband  of  the  deceased  devisee  had  a  lien  upon 
her  share  of  the  land  to  secure  the  payment  of  the  sum 
named. 

8.  Same— Devise  on  Condition — ^Reasonableness.-— While  devisees 
of  land  on  condition  that  they  shall  reside  thereon  must 
make  it  their  residence,  a  temporary  absence  is  not  a  ground 
of  forfeiture. 

ERNEST  MACPHERSON  for  appellant 

PIDEUTY  TRUST  CO.  as  Admr.,  etc 

GEO.  A.  BRENT  of  counsel. 

CLASSIFICATION  OF  POINTS  AND  AUTHORITIES. 

1.  Under  the  second  codicil  of  the  will  of  James  A.  Holt  the 
conditions  were  really  limdtatlons. 

"Where  there  is  a  devise  upon  a  condition,  and  the  estate  is  de- 
vised over  to  a  stranger  upon  the  breach  or  non-performance  of 
the  condition,  that  condition  is  usually  construed  to  be  a  limita- 
tion." (Chan.  Walworth,  in  Pox  v.  Phelps,  20  Wend.,  437.)  See 
also  Battle  Square  Church  v.  Grant,  3  Gray,  142;  63  Am.  Dec, 
727;  Clark  v.  Calloway,  Snead,  46;  Coppage  v.  Alexander,  2  B.  M., 
316. 

2.  A  limitation  determines  tlie  estate  absolutely,  whatever  be 
Its  nature:  Smith  v.  Smith,  23  Wis.,  176;  99  Am.  Dec,  153.  quot- 
ing Greenleaf  B  Note  to  Cruise  on  Real  Property. 

8.  Under  the  second  codicil  of  Holt's  will  the  appellees  took 
at  the  utmo0t  only  a  defeasible  fee,  land  probably  a  life  estate 
with  remainder  to  their  issue  living  at  the  time  of  their  deaths: 
Voreey's  Comm.  v.  Maddoz,  103  Ky.,  253;  Armstrong  v.  Armstrong^ 
14  B.  M..  277. 
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4.  The  Kentucky  Statutes,  Sec.  2360,  which  is  really  the  rule 
against  perpetuities,  could  not  be  construed  to  be  violated  by  any 
of  the  provisions  of  the  second  codlcU  of  the  will  of  James  A. 
Holt  The  use  of  the  word  "never"  applied  only  to  the  life 
tenants,  ''said  devisees,"  that  is,  the  appellees.  See  Morton's  Gdn. 
V.  Morton,  27  Ky.  Law  Rep.,  662;  J.  M.  Robison  v.  Fred  Gray  (re- 
cent case  not  reported,  decided  by  Judge  Carroll). 

5.  The  adjudication  by  the  Franklin  circuit  court  that  the 
$15,000  to  be  paid  to  the  husband  of  the  sister  first  dying  was  a 
charge  upon  the  corpus  of  the  estate  was  error,  because  by  the 
express  terms  of  the  second  codicil  it  is  made  a  personal  charge, 
if  a  charge  at  all,  upon  the  surviving  sister. 

Ky.  Stats,  Sec.  2066,  in  relation  to  charges  upon  estates,  re- 
lates only  to  express  charges  and  cannot  be  invoked  in  aid  of  the 
judgment  below. 

6.  Even  if  the  llmltiations  should  be  oondstrued  ae  conditioDft 
pure  and  simple,  they  were  valid  because: 

(a)  The  weight  of  authority  sustains  the  validity  of  a  condi- 
tion requiring  the  devisee  to  reside  on  the  premises:  Irvine  v. 
Irvine,  12  Ky.  Law  Rep.,  827;  Dale  v.  Atkinson,  3  Jur  (N.  a), 
41;  Woods  V.  Townley,  11  Hare,  314;  Lowe  v.  Cloud,  45  Ga.,  481; 
Marston  v.  Marston,  47  Me.,  495. 

(b)  That  the  farm  is  never  to  be  sold,  leased  or  rented  is  also 
valid  merely  a&  a  condition:  Morton  v.  Morton  and  Robison  v. 
Gray,  above  quoted,  and  Attorney  General  v.  Wallace,  7  B.  M.,  611. 

(c)  Mere  conditions  and  limited  restraints  upon  the  sale  of  a 
pure  fee  simple  even  have  often  been  upheld  in  Kentucky,  if  such 
restraints  do  not  exceed  the  statutory  period  of  restraint:  Stew- 
art V.  Barrow,  7  Bush,  370;  Kean  v.  Kean,  13  Ky.  Law  Rep.,  956; 
Wallace  v.  Smith,  113  Ky.,  263;  see  also  DePeyster  v.  Michael,  6 
N.  Y.  (2  Selden),  467;  Nichols  v.  Eaton,  91  U.  8.,  725;  Berry  v. 
Berry.  15  Ky.  Law  Rep.,  541;  Best  v.  Conn,  10  Bush,  36;  Camp  ▼. 
Cleary,  76  Va.,  140;  Minor's  Institutes,  vol.  2  3d  ed.,  p.  272. 

JOHN  W.  RODMAN  for  appellees. 

LIST  OF  AUTHORITIES  REFERRED  TO  IN  BRIEF  OF 
APPELLEES. 

1.  On  defeasible  fee:  Collins  v.  Thompson,  19  Ky.  Law  Rep., 
1194;  Lee,  etc.,  v.  Munford,  etc.,  Ky.  Law  Rep.,  vol.  19,  p.  1685; 
Dorsey's  Committee  v.  Madden,  19  Ky.  Law  Rep.,  1903. 

2.  Restraint  on  alienation:  Encyclopedia  of  Law,  vol.  22,  p. 
704;  Redfield  on  Wills,  vol.  2,  p.  288,  subsection  13,  also 
sfubeeotlon      14,     p.     288;      also     p.     289;      section      37,     229; 


Digitized  by 


Google 


VoL  126.]         APRIL  TEEM,  1907.  313 

Holt'g  Bxr.  V.  Deshon,  etc. 

Henry  Pardew  v.  Robert  Gibbone,  Jones  Equity,  vol.  1,  p.  306,  N. 
C.  Rep.;  Stansberry  v.  Hubner  73  Maryland,  228;  Hepziber  admz. 
▼.  Turrell  Tufts,  18  Pick,  455;  Moore  v.  Sanders,  15  South  Caro-  • 
line,  441;  Parrls,  etc.,  v.  Rodgers'  Guardian,  9  Ky.  Law  Rep.,  913; 
Ludwig  V.  Ck)mbB,  1  Metcalf,  128;  Attorney  General  v.  Wallace's 
Devisees,  7  B.  Mon.,  611;  Stevens  v.  Stevens,  21  Ky.  Law  Rep., 
1316;  Fidelity  Trust  Co.  v.  Loyd,  25  Ky.  Law  Rep.,  1827;  Coleman 
v.  Coleman,  23  Ky.  Law  Rep.,  1477. 

3.  Limitation  over  upon  an  indefinite  failure  of  issue  is  void 
for  remoteness:  Encyclopaedia  of  Law,  2d  ed.,  vol.  6,  p.  515,  voL 
17,  p.  568,  vol.  17,  p.  563;  Moore's  Trustee  v.  Howe,  4  T.  B.  Mon., 
202;  Brashier  v.  Macey,  etc.,  3  J.  J.  Marshall,  91;  Shephard  v. 
Shephard,  2  Richardson  S.  C.  Rep.,  142;  Tater  v.  Tater,  Barbour's 
Supreme  Court  Rep.,  vol.  4,  p.  431;  Cox  v.  Buck,  Richardson's 
Law  Rep.,  vol.  5,  p.  604;  Parris  v.  Gibson,  4  Edward  Ch-ancery  Rep.. 
710;  Ky.  Stats.,  sec.  480;  Morton's  Guardian  v.  Morton,  27  Ky. 
Law  Rep.,  664;  Robinson  v.  Gray,  29  Ky.  Law  Rep.,  1296. 

4.  Conditions  in  will  against  public  policy:  Walker  and  wife 
V.  Vincent,  19  Pa.  St.  Rep.,  371;  Brattle  Square  Church  v.  Grant, 
63  A.  M.  D.,  737. 

5.  115.000.00  charge  on  land:  Ky.  Sitats.,  sec.  2066;  Percey,  etc., 
V.  Greenwell,  etc.,  80  Ky.,  616. 

Opinion  op  the  Court  by  Judge  Hobson— Eevers- 
ing. 

The  will  of  James  A.  Holt  contains,  among  other 
things,  these  provisions:  *'I  give,  devise,  and  be- 
queath to  my  two  cousins,  Clara  dark  and  Clemen- 
tine Deshon,  my  farm  in  Franklin  county,  State  of 
Kentucky,  a  description  of  which  is  on  record  in  Deed 
Book  No.  16,  page  237^  etc.,  of  the  records  of  the  said 
Franklin  county  (in  the  city  of  Frankfort),  together 
with  all  the  furniture  in  my  house,  except  such  as  I 
may  retain  for  my  own  use,  stock  and  farming  imple- 
ments, including  all  the  personal  property  on  said 
farm,  said  farm  containing  about  seven  hundred  and 
fifty  acres,  upon  the  following  conditions:  Said 
devisees  shall  reside  on  said  farm,  said  farm  is  never 
to  be  sold,  leased  or  rented,  no  blue  grass  field  is  to 
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be  plowed,  no  stock  to  be  pastured  on  said  real  estate 
except  such  as  is  owned  by  said  devisees,  and  no 
tobacco  is  to  be  raised  on  said  real  estate.  Should 
either  of  said  devisees  die  without  leaving  issue,  then 
her  share  shall  go  to  the  surviving  devisee,  a  sister, 
upon  the  payment  by  said  survivor  to  the  husband  of 
said  decedent  of  fifteen  thousand  dollars,  and  should 
each  of  said  devisees  die  without  leaving  issue,  then 
said  real  estate  shall  revert  to  Clarke  Lodge,  No.  40, 
Free  and  Accepted  Masons,  of  Jeflfersonville, 
Indiana,  and  a  further  consideration:  I  am  to  have 
care  and  attention  during  my  life  at  said  farm,  if  I 
desire  it  A  failure  to  comply  with  the  conditions 
herein  set  out  shall  revoke  this  codocil  and  said  real 
estate  shall  revert  to  the  aforesaid  Lodge  and  is  be- 
queathed with  full  power  and  authority  to  sell."  The 
ridelity  Trust  Company  qualified  as  the  executor  and 
trustee  under  the  will.  This  suit  was  brought  by 
Mrs.  Deshon,  Mrs.  Clark,  and  their  husbands  against 
the  trust  company  as  administrator  and  trustee  and 
Clark  Lodge  No.  40.  The  plaintiffs  assailed  the  limi- 
tations in  the  will  as  creating  a  perpetuity  and  there- 
fore void.  They  also  asked  a  construction  of  the  will 
as  to  the  $15,000  to  be  paid  the  husband  of  the  devisee 
dying  without  issue  leaving  the  other  surviving  her. 
The  circuit  court  adjudged  the  limitations  in  the  will 
were  void  as  creating  a  perpetuity,  and  also  adjudged 
that,  if  Clara  Clark  or  Clementine  Deshon  should  die 
without  leaving  issue,  then  her  share  should  go  to  the 
surviving  devisee  upon  the  payment  by  her  to  the  hus- 
band of  the  deceased  sister  of  the  sum  of  $15,000; 
that  the  $15,000  is  a  charge  upon  the  estate  devised; 
and  that  the  husband  of  the  deceased  sister,  on  the 
happening  of  that  event,  will  have  a  lien  upon  the 
farm  to  secure  the  payment  of  the  money.    He  also 
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adjudged  that,  in  the  event  that  Mrs.  Deshon  and  Mrs. 
dark  died  without  leaving  issue,  the  farm  would 
revert  to  the  trust  company,  as  trustee  under  the  will, 
for  the  benefit  of  the  lodge.  It  was  shown  in  the 
record  that  the  land  on  the  farm,  which  has  heretofore 
been  in  blue  grass^  is  being  taken  by  weeds,  shrubs, 
bushes,  etc.,  so  much  so  as  to  destroy  the  value  of  the 
field  as  a  blue  grass  pasture,  and  that  this  state  of 
case  exists  as  to  at  least  500  acres  of  the  land ;  and  it 
is  insisted  that  the  devise  to  Mrs.  Deshon  and  Mrs. 
Clark,  with  the  limitations  put  upon  it,  is  a  burden 
rather  than  a  benefit.  They  have  taken  possession  of 
the  laud  since  the  testator's  death,  but  neither  of 
them  have  any  children. 

As  to  the  validity  of  the  limitation  in  the  devise 
being  valid  or  invalid  depends  upon  the  construction 
of  the  language  used.  The  words  are  these:  **Said 
devisees  shall  reside  on  said  farm,  said  farm  is  never 
to  be  sold,  leased  or  rented,  no  blue  grass  field  is  to 
be  plowed,  no  stock  to  be  pastured  on  said  real  estate 
except  such  as  is  owned  by  said  devisees,  and  no 
tobacco  is  to  be  raised  on  said  real  estate."  The 
words  **said  devisees''  evidently  refer  to  Clara  Clark 
and  Clementine  Deshon.  The  limitation  is  only, 
therefore,  that  they  shall  reside  on  the  farm  and  that 
no  stock  is  to  be  pastured  on  it,  except  such  as  is 
owned  by  them.  While  the  other  words  do  not  in 
terms  refer  to  them,  we  think  it  evident  that  the 
testator,  when  he  provided  that  the  farm  was  never 
to  be  sold,  leased,  or  rented,  and  that  no  blue  grass 
field  was  to  be  plowed  and  no  tobacco  was  to  be  raised 
upon  the  land,  had  in  mind  only  a  limitation  upon  the 
estate  before  the  contingency  introduced  by  the  hext 
succeeding  words,  **  Should  either  of  said  devisees  die 
without  leaving  issue."     In  other  words,  all  these 
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limitations  are  only  placed  upon  the  estate  while  it  is 
held  by  Mrs.  Clark  and  Mrs.  Deshon.  If  either  of 
them  dies  leaving  issue,  the  issue  will  take  the  land 
absolutely  and  free  from  all  limitations;  but,  if  they 
both  die  without  issue,  it  then  goes  to  the  lodge  as 
provided  below.  A  limitation  upon  Mrs.  Deshon  and 
Mrs.  Clark  as  to  how  they  should  use  the  laud  is  not  in 
violation  of  the  statute  against  perpetuities.  The 
property  belonged  to  the  testator,  and,  whemt  he 
devised  to  them  a  limited  estate  in  it,  he  had  power 
to  fix  such  limitations  upon  the  estate  granted  as  be 
saw  fit.  Their  estate  is  not  absolute,  and  the  ques- 
tion as  to  what  limitations  may  be  imposed  upon  the 
devise  of  a  fee  simple  is  not,  therefore,  presented.  If 
either  of  them  dies  leaving  issue,  the  issue  can  sell  the 
,  land  at  pleasure  and  use  it  as  they  please.  But  the 
testator,  when  he  did  not  give  Mrs.  Clark  and  Mrs. 
Deshon  the  absolute  fee,  might  put  such  limitations 
upon  them  as  he  deemed  proper  for  the  preservation 
of  the  estate  for  those  who  are  to  come  after  them. 
We  think,  therefore,  that  the  circuit  court  erred  in 
holding  the  limitations  above  quoted  void. 

Section  2066,  Ky.  St,  1903,  is  as  follows:  ''When 
any.  property  shall  be  devised  subject  to  or  upon  the 
payment  by  the  devisee  to  another  of  a  sum  of  money 
or  his  doing  some  other  thing,  the  latter  shall  have  a 
lien  on  the  legacy  for  the  sum  so  paid,  or  for  the 
value  of  the  thing  to  be  done.'*  It  is  provided  by  the 
will  that,  should  either  Mrs.  Clark  or  Mrs.  Deshon 
die  without  leaving  issue,  then  her  share  shall  go  to 
her  surviving  sister  upon  the  payment  by  her  to  the 
husband  of  her  sister  of  $15,000.  It  will  thus  be  seen 
that  the  share  of  the  one  dying  without  issue  is 
devised  to  the  survivor  upon  the  payment  by  the 
devisee  to  another  of  a  sum  of  money.     In  other 
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words,  the  share  of  the  one  dyiijg  without  issue  is 
devised  to  the  surviving  sister.  She  therefore  in  that 
event  will  take  this  share  under  the  will,  but  by  the 
provisions  of  the  will  will  take  it  upon  the  payment 
by  her  to  the  husband  of  the  sister  of  $15,000.  By  the 
terms  of  the  statute,  therefore,  the  husband  of  the 
deceased  sister  will  have  a  lien  upon  his  deceased 
wife's  share  in  the  land  for  $15,000,  if  she  dies  with- 
out issue.  He  will  not  have  a  lien  upon  the  whole 
farm,  but  a  lien  only  upon  the  half  of  it  which  was 
devised  to  his  wife.  We  do  not  mean  to  determine 
that  Mrs.  Clarke  and  Mrs.  Deshon  must  remain  act- 
ually on  the  land  all  the  time  in  order  to  prevent  the 
reverting  of  the  devise.  They  must  make  it  their 
residence,  but  they  may  be  absent  from  the  place  for 
business  or  pleasure  temporarily,  provided  they  do 
not  take  up  a  permanent  residence  elsewhere.  They 
may  divide  the  land  between  them  if  they  desire  to 
do  so;  and,^while  the  devise  is  not  so  valuable  with 
the  restrictions  placed  upon  it,  it  is  a  property  of 
great  value,  which,  with  fair  management,  will 
furnish  them  an  admirable  home. 

Judgment    reversed,    and    cause    remanded    for 
further  proceedings  consistent  herewith. 
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CASE  36.— PROCEEDINGS   TO   DISBAR  W.  H.  BECKNER.  AN 
ATTORNEY  AT  LAW.— June  25. 

>  Beckner  v.  Commonwealth 

Appeal  from  Clark  Circuit  Court 

W.  0.  Habbib,  Special  Judge. 

From  a  judgment  suspending  him  from  practice 
for  two  years,  he  appeals.  —Reversed. 

Attorney  an4  Client— Suspension  of  Attorney — ^Making  False  Af- 
fidavit.— ^An  attorney  at  law  wbo  voluntarily  made  a  false 
affidavit  to  be  used  In  a  Judicial  proceeding  in  which  he  was 
not  acting  as  attorney  could  not  be  suspended  from  practice 
fbr  that  reason,  since  he  was  absolutely  privileged  to  the  same 
extent  as  any  other  witness  from  any  punistfment  except  a 
criminal  prosecution  for  perjury. 

WILLIAM  LINDSAY,  LEWIS  APPERSON,  McQUOWN  ft 
BROWN,  JOUETT,  BYRD  &  JOUBTT,  LUCIEN  BECKNER  and 
W.  M.  BECKNER  for  appellant 

GEORGE  B.  NKLSON,  N.  B.  HAYS.  Attorney  General.  D.  L. 
PENDLETON  and  CHAS.  H.  MORRIS  for  Commonwealth. 

Opinion  of  the  Court  by  Judge  Barker — Revers- 
ing. 

This  is  a  proceeding  commenced  in  the  Clark  circuit 
court  to  disbar  the  appellant,  an  attorney,  from  prac- 
ticing law  in  the  state  of  Kentucky.  It  is  based  upop 
the  following  facts :  In  an  action  between  Thomas  6. 
Stuart  and  Archer  Harman,  in  the  Clark  circuit 
court,  Stuart  obtained  a  judgment  for  a  large  sum  of 
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money  against  Harman.  Harman  left  the  State  and 
engaged  in  business  in  various  parts  of  the  world,  and 
is  reputed  to  have  made  a  large  fortime  in  South 
America.  He  finally  went  to  England,  where  Stuart 
instituted  an  action  against  him  on  his  judgment  in 
the  Court  of  King's  Bench,  and  sought  by  proceed- 
ings there  to  enforce  it  and  collect  his  debt.  It  seems 
that  under  the  law  of  England,  if  there  be  no  reason 
shown  against  it,  the  collection  of  a  foreign  judgment 
may  be  enforced  by  a  summary  procedure.  Harman 
undertook  to  balk  this  procedure  instituted  by  Stuart 
against  him  by  showing  that  the  judgment  had  been 
unfairly  or  fraudulently  awarded  against  him  in  Ken- 
tucky ;  or,  in  other  words,  that  he  had  not  had  a  fair 
and  impartial  trial.  When  the  case  between  Harman 
and  Stuart  was  pending  in  the  Clarke  circuit  court, 
the  appellant,  William  M.  Beckner,  was  of  counsel 
for  Harman  for  at  least  a  part  of  the  time,  and  under- 
stood the  issues  between  the  parties  litigant,  the 
result  of  the  trial,  and  the  mode  of  procedure  by 
which  the  judgment  was  obtained.  In  order  to  induce 
the  Court  of  King's  Bench  to  refuse  to  summarily 
enforce  the  Kentucky  judgment  against  him,  Harman 
obtained  from  Beckner  the  following  aflSdavit  to  b6 
read  as  evidence  in  his  behalf : 

*%  William  Mbrgan  Beckner,  of  the  city  of  Win- 
chester, in  the  county  of  Clark,  state  of  Kentucky,  in 
the  United  States  of  America,  make  oath  and  say  as 
follows:  (1)  I  am  an  American  citizen,  resident  in 
the  city  and  State  aforesaid,  am  a  lawyer  by  profes- 
sion and  have  an  oflSce  in  said  city.  I  am  sixty-four 
years  of  age  past.  (2)  I  have  known  plaintiff, 
Thomas  Goff  Stuart,  for  a  period  of  at  least  thirty- 
five  years  past,  and  during  all  that  time  said  Stuart 
has  been  practically  insolvent  and  hard  pressed  for 
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money,  and  has  now  no  estate  of  any  kind  known  to 
me.  (3)  That  from  1884  to  1892,  A.  D.,  defendant 
Archer  Harman  was  frequently  in  Clark  connty,  Ken- 
tucky, as  said  Stuart  well  knew.  That  he  was  a  part- 
ner in  a  large  contracting  firm  which  huilt  many  miles 
of  the  KentuckyUnion Railroad,  aline  of  railroad  that 
ran  through  said  county,  and  was  in  active  charge  of 
the  construction  of  a  large  section  of  said  road.  (4) 
That  said  Stuart  takes  an  actice  interest  in  politics 
in  the  state  of  Kentucky.  (5)  That  this  cause  was 
first  decided  by  the  regular  judge  of  the  circuit  court 
of  dark  county,  Kentucky,  in  favor  of  defendant 
Harman.  That  said  judge,  who  was  a  very  able  law- 
yer and  judge,  held  that  said  Stuart  was  not  a  partner 
of  defendant  Harman  in  the  land  deal  in  controversy, 
and  that  the  judgment  of  said  circuit  judge  was 
reversed  by  the  court  of  appeals  of  Kentucky  on  said 
question  chiefly  because  of  certain  letters  introduced 
by  said  Stuart,  but  which  said  Harman  by  reason  of 
his  absence  had  no  opportunity  to  see  so  as  to  deter- 
mine whether  or  not  they  were  authentic,  (6)  That 
the  special  judge  by  whom  the  judgment  relied  on  in 
this  court  was  rendered  is  the  nephew  of  a  prominent 
politician  m  Kentucky,  and  himself  takes  an  active 
interest  in  politics  and  belongs  to  the  same  party  to 
which  Stuart  is  a  member.  (7)  That  plaintiff  Stuart 
in  the  suit  wherein  said  judgment  was  rendered  was 
represented  by  several  lawyers  of  power  and  influ- 
ence who  were  spurred  on  by  a  contract  for  a  contin- 
gent fee.  (8)  The  defendant  Harman  lived  in  so 
many  places  in  the  prosecution  of  his  business  as  a 
contractor  that  his  papers  had  become  scattered,  and 
he  was  himself  too  far  away  to  be  able  to  assist  his 
counsel  in  preparing  said  cause  for  said  trial.  (9) 
That  by  reason  of  the  undue  influence  of  plaintiff 
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Stuart  and  his  counsel  and  the  absence  of  the  defend- 
ant Harman  from  the  United  States  and  the  state  of 
Kentucky  said  defendant  did  not  have  a  fair  trial  of 
said  cause.  William  Morgan  Beckner.  Sworn  to  at 
Winchester,  Kentucky,  U.  S.  A.,  this  28th  day  of  May, 
1906.  C.  0.  Page,  Notary  Public.  Qark  County, 
Kentucky. 

''Before  me,  C.  C.  Page,  Notary  Public,  Clark 
County.    My  commission  expires  October  8,  1908.'* 

Upon  the  trial  of  this  case  below  the  court  renr 
dered  a  judgment  finding  appellant  guilty  as  charged, 
and  suspended  him  from  the  practice  of  his  profes- 
sion as  a  lawyer  for  a  term  of  two  years.  From  that 
judgment  this  appeal  is  prosecuted.  The  court's  con- 
clusion of  the  issue  between  the  Commonwealth  and 
appellant  is  thus  stated:  ''The  court's  conclusion  is 
that  the  affidavit  in  question  in  these  proceedings 
was  deliberately  and  cunningly  drawn,  so  as  to  sup- 
port a  charge  of  fraud  and  unfairness  in  the  trial  of 
the  case  therein  referred  to,  and  that  said  charge 
was  known  to  be  wholly  untrue  by  the  affiant." 

As  we  see  it,  the  first  question  with  which  we  are 
confronted  is  whether  or  not  an  attorney  who  is  a 
witness  in  a  judicial  investigation  may  be  prosecuted 
and  punished  for  his  testimony  by  such  a  procedure 
as  we  have  before  us.  Appellant  was  not  the  attorney 
of  Harman  at  the  time  he  gave  his  affidavit.  The 
action  in  which  the  testimony  contained  in  the  affi- 
davit was  to  be  used  was  pending  in  a  judicial  tri- 
bunal in  England.  Appellant  was  none  the  less  a  wit- 
ness because  his  evidence  was  given  voluntarily.  We 
do  not  think  it  can  be  questioned  that  what  one  may 
be  compelled  by  law  to  do  he  may  do  voluntarily. 
Suppose  the  appellant  had  been  in  England,  and 
there  summoned  before  the  Court  of  King's  Bench  as 
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a  witness  for  Harman,  and  had  deposed  substantially 
as  is  contained  in  the  affidavit  copied  above,  conld  he 
then  have  been  disbarred  in  Kentucky  for  his  testi- 
mony in  England?  Or  suppose  a  commission  had 
issued  from  the  Court  of  King's  Bench  foF  the  tak- 
ing of  his  deposition  in  Clark  county,  and  he  had  been 
summoned  before  the  proper  officer  and  required  to 
testify,  would  he  then  have  been  subject  to  disbarment 
because  of  his  testimony?  If  so,  then  it  must  be 
conceded  that  an  attorney  summoned  as  a  witness 
stands  in  a  different  attitude  with  reference  to  respon- 
sibility for  his  testimony  than  any  other  witness.  It 
seems  to  us  that  the  public  policy  which  shields  a 
layman  who  is  a  witness  from  all  punishment  except 
criminal  prosecution  for  perjury  if  he  bears  false 
witness  protects  an  attorney  at  law,  who  is  a  witness, 
to  the  same  extent 

In  the  case  of  Sebree  v.  Thompson  (opinion  ren- 
dered June  19,  1907)  103  S.  W.  374,  we  held,  in  an 
opinion  written  for  the  court  by  Judge  Lassing,  that 
a  witness  is  absolutely  privileged  from  any  punish- 
ment except  a  criminal  prosecution  for  perjury  by 
reason  of  his  testimony  given  in  court  in  a  pending 
cause.  In  the  opinion  a  great  many  authorities  are 
reviewed,  and  the  rule  above  stated  clearly  announced 
and  fully  maintained.  The  principle  is  rested  upon 
the  broad  public  policy  that  witnesses  should  not  be 
harassed  except  by  prosecution  for  perjury  because 
of  their  testimony  in  court.  It  is  not  necessary  to 
reproduce  the  reasoning  of  the  opinion,  or  the  author- 
ity cited  to  sustain  it.  We  deem  it  sufficient  to  say 
that  it  is  conclusive  of  the  question  under  discussion. 
In  the  matter  before  us  there  was  a  cause  pending 
in  a  court  of  justice,  and  one  of  the  parties  called  on 
the  defendant  to  testify  upon  the  issue  joined.    The 
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party  had  a  right  to  the  testimony  of  the  witness, 
and  the  latter  had  a  right  to  give  his  testimony  volun- 
tarily without  waiting  for  the  process  of  the  court 
to  enforce  it.  This  being  true,  the  witness  was  not 
amenable  to  any  other  procedure  or  punishment., 
except  prosecution  for  the  crime  of  perjury  if  belV 
spoke  falsely.  ^ 

We  deem  it  not  inappropriate  to  say  that  there  is 
nothingin  this  recordthat  warrants  any  sort  of  adverse 
r^ection  upon  the  conduct  of  the  learned  trial  judge 
who  awarded  the  judgment  against  Harman,  or  the 
counsel  who  obtained  it,  or  the  Attorney  General  of 
the  State,  who  is  the  relative  of  the  trial  judge  re- 
ferred to  in  the  aflSdavit  of  appellant.  All  of  these 
men  are  oflBcers  of  this  court,  and  are  known  to  be 
incapable  of  striving  for  unworthy  ends,  or  the  prac- 
tice of  unworthy  means.  But  this  does  not  alter  the 
principle  that  it  is  the  policy  of  the  law  that  a  witness 
should  go  upon  the  witness  stand  untrammeled  by  the 
fear  of  prosecution  by  those  who  may  be  offended  by 
or  disappointed  in  his  testimony. 

For  these  reasons,  the  judgment  is  reversed,  with 
directions  to  dismiss  the  proceeding  against  the 
appellant 
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CASE)  38.— 'ACTION  BT  FAIWT  WARS  AGAINST  S.W.HAaEB, 
AUDITOR,  INVOLVING  HER  RIGHT  TO  A  CERTAIN 
TRACT  OF  UNAPPROPRIATED  LAND.-^une  26. 

Ware  v.  Hager,  Auditor 

Appeal  from  Franklin  Circuit  Court. 

E.  L.  Stout,  Circuit  Judge. 

Judgment  for  defendant,  plaintiff  appeals. — ^Af- 
firmed 

Public  LaodB— Lands  Subject  to  Patent.— Ky.  Stats.,  1903,  See. 
4702,  provides  that  each  county  in  the  State  iball  have  the 
right  to  dispose  of  the  unappropriated  lands  therein  not 
otherwise  provided  for  in  the  manner  thereinafter  directed. 
Sec.  4703  provides  that  an  actual  settler  on  any  vacant  or 
unappropriated  land  shall  have  a  pre-emption  right  not  ex- 
ceeding 200  acres,  and  that  any  person  wishing  to  appropriate 
any  vacant  land  may  obtain  an  order  of  court  authorizing: 
him  to  enter  and  survey  not  exceeding  such  amount.  Sec. 
3704  provides  that  the  surveyor  shall  survey  the  entries,  etc., 
bounding  them  by*  plainly  marked  trees,  stones  or  stakes, 
iand  noting  wtiiere  they  bind  on  a  water  course  or  a  marked 
line  of  another  survey.  The  boundary  of  the  State  extends 
to  the  notithem  shore  of  the  Ohio  river  at  law-water  mark. 
J  Held,  that  the  taking  up  of  land  In  the  bed  of  the  Ohio  river 
between  the  thread  of  the  stream  and  the  northern  shore  was 
unauthorized. 

HAZELRIGG,  CHBNAULT  &  HAZELRIGG  and  ORIE  S.  WARE 
for  appellant. 

For  appellant  we  contend  that  the  owners  of  land  on  the  south 
of  the  Ohio  river  under  the  calls  to  monuments  on  the  south  bank 
and  running  with  the  meanders  of  the  river,  by  construction  or 
Intendment  hold  title  only  to  the  middle  thread  of  the  river. 
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%>  II.  ■  mil  I 

AUTHOMTIBS  CITED. 

Handley's  Lessee  v.  Anthony,  5  Wheaton  tJ.  S.  Sup.),  374 
liouisville  Bridge  Co.  v.  City  of  Louisville,  81  Ky.,  189;  6  Ky.  Law 
Rep.,  1<»;  Berry  v.  Snyder,  3  Bush  (Ky.),  266;  Jones  v.  Soulard, 
24  Howard  (U.  S.  Sup.),  63;  Miller  v.  Hepburn,  8  Bush  (Ky.), 
326;  Williamsburg  Boom  Co.  v.  Smith,  84  Ky.,  374;  Kentucky 
Lumber  Co.  v.  Green,  87  Ky.,  257;  Stonestreet  v.  Jacobs,  26  Ky. 
Law  Rep.,  628;  Spurrier  y.  Hodges,  28  Ky.  Law  Rep.,  804;  Kent's 
Commentaries,  vol  3,  8th  ed*,  531. 

N.  B.  HAYS,  Attorney  General,  and  C.  H.  MORRIS  tor  ap- 
pellee. 

1.  There  can  be  no  question  but  that  the  low  water  mark  on 
the  north  side  of  the  Ohio  river  is  the  boundary  line  of  the  State 
of  Kentucky. 

2.  A  grant  on  a  navigable  stream  will  convey  all  the  land 
owned  by  the  grantor,  in  the  absence  of  anything  to  show  an  in- 
tention not  to  do  so.  This  seems  especially  true  where  the  boun- 
dary is  a  river  which  is  at  the  same  time  the  boundary  of  a  State. 

AUTHORITIES  CITED. 

Louisville  Bridge  Co.  v.  City  of  Louisville,  81  Ky.,  195;  Hand- 
ley's  Lessee  v.  Anthony,  5  Wheaton,  TJ.  S.,  374;  Brown  v.  Kenne- 
dy, 5  Hair  and  J.,  157;  Jones  v.  Columbus  G.  Company,  18  Ga., 
«39;  People  v.  Gk)ld  Run  D.  &  M.  Co.,  6  Cal.,  188;  St.  Louis  L  M. 
&  S.  R.  Ca  V.  Ramsey,  53  Ark.,  314;  Benson  v.  Morrow,  61  Mo., 
345;  Elder  v.  Burrus,  6  Humph.,  358;  Stuart  v.  Clark,  2  Swan.,  9; 
Hagan  v.  McMurtry,  5  T.  B.  -Monroe.  181;  Bruce  v.  Taylor,  2  J.  J. 
Marsh.,  160;  Morrison  v.  Taylor,  14  B.  Mon.,  367;  Louisville  v. 
Bank  of  United  States,  3  B.  M.,  138. 

Opinion  of  the  Court  by  Judge  Hobson — ^AflBnn- 
ing. 

This  action  was  instituted  by  appellant  Fanny  Ware 
in  the  Franklin  circuit  court  against  appellee  S.  W. 
Hager,  auditor  of  public  accounts  and  ex-oflScio  cus- 
todian of  the  land  oflSce,  to  compel  him  to  file  the 
certificate  and  plat  of  the  county  surveyor  of  Campbell 
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county  for  a  tract  of  vacant  unappropriated  land  in 
that  county  entered  and  surveyed  by  appellant  pur- 
suant to  an  order  of  the  Campbell  county  court,  and 
to  issue  her  a  patent  therefor.  All  the  proceedings 
necessary  for  the  issuing  of  a  patent  are  specifically 
set  out  in  the  petition.  But  the  tract  of  land  sought 
to  be  patented  consists  of  200  acres  beneath  the  waters 
of  the  Ohio  river  and  lying  between  the  thread  of 
the  stream  and  the  low-water  mark  on  the  northern 
shore.  It  is  alleged  that  the  landi  south  of  the  Ohio 
river  and  opposite  the  land  sought  to  be  patented  has 
heretofore  been  duly  patented  by  the  commonwealth, 
and  that  these  patents  call  for  a  comer  on  the  south 
bank  of  the  Ohio  river,  and  thence  with  the  river  as 
it  meanders  to  another  point  on  the  sputh  bank  of 
the  river.  The  circuit  court  dismissed  the  petition, 
and  the  plaintiff  appeals. 

It  is  well  settled  that  the  boundary  of  the  state  of 
Kentucky  extends  to  the  northern  shore  of  the  Ohio 
river  at  low-water  mark.  Handley  v.  Anthony,  5 
Wheat.  (U.  a)  374,  5  L.  Ed.  113;  Louisville  Bridge 
Company  v.  Louisville,  81  Ky.  189,  5  Ky.  Law  Rep. 
16,  473.  It  has  also  been  held  by  this  court  that 
patents  issued  by  the  state  of  Kentucky  for  land  on 
the  Ohio  river  give  the  patentees  title  to  the  thread 
of  the  stream  (Berry  v.  Snyder,  3  Bush.  266,  96  Am. 
Dec  219;  Miller  v.  Hepburn,  8  Bush,  326),  and  it  is 
insisted  for  appellant  that  the  land  north  of  the 
thread  of  the  stream  and  between  that  and  the  low- 
water  mark  on  the  northern  shore  is  vacant  land. 
On  the  other  hand,  it  is  insisted  for  the  appellee  that, 
as  the  state  of  Kentucky  owns  no  land  on  the  opposite 
side  of  the  river,  the  Kentucky  patents  for  land  on 
the  south  bank  of  the  river  should  be  held  to  extend 
to  the  State  boundary  line,  and  that  therefor©  the 
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land  sought  to  be  patented  is  not  vacant  land.  The 
court  is  not  inclined,  after  so  many  years,  to  depart 
from  the  rule  laid  down  in  the  cases  cited ;  but  there 
is  another  reason  for  which  the  judgment  appealed 
from  was  proper.  While  the  State  owns  the  land  to 
the  northern  shore  of  the  river,  we  do  not  think  it  has 
ever  provided  for  the  taking  up  of  the  river  bed 
between  the  thread  of  the  stream  and  the  northern 
shore  as  vacant  land.  The  proceedings  in  question 
was  instituted  under  chapter  127,  Ky.  St.  1903.  Sec- 
tion 4702,  which  is  the  first  section  of  that  chapter, 
provides  that  each  county  in  the  State  shall  have 
the  right  to  dispose  of  the  unappropriated  lands 
lying  therein  not  otherwise  provided  for  in  the  man- 
ner thereinafter  directed.  Section  4703  provides  that 
an  actual  settler  on  any  vacant  or  unappropriated 
land  shall  have  a  pre-emption  right  to  any  number  of 
acres,  not  exceeding  100.  It  also  provides  that  any 
person  who  wishes  to  appropriate  any  vacant  or  un- 
appropriated land  may  obtain  an  order  of  court 
authorizing  him  to  enter  and  survey  any  number  of 
acres,  not  more  than  200.  Section  4704  provides  that 
the  surveyor  shall  survey  the  entries  in  the  order  of 
time  in  which  they  are  made,  bounding  the  same  by 
plainly  marked  trees,  stones,  or  stakes,  and  noting 
where  they  bind  on  a  water  course  or  a  marked  line 
of  another  survey.  In  enacting  these  provisions,  we 
cannot  believe  that  the  Legislature  had  in  mind  the 
taking  up  of  the  bed  of  the  Ohio  river  between  the 
thread  of  the  stream  and  the  northern  shore.  Such 
a  survey  could  not  be  marked  by  stones  or  stakes  or 
plainly  marked  trees.  There  could  be  no  actual 
settlers  on  such  land.  While  we  do  not  doubt  the 
power  of  the  Legislature  to  provide  for  the  issuing 
of  patents  for  the  bed  of  the  Ohio  river  north  of  the 
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thread  of  the  stream,  so  that  the  sand  or  minerals 
which  may  be  on  or  under  this  land  may  be  appropri- 
ated, we  do  not  think  it  has  yet  done  so,  and  therefore 
the  circuit  court  properly  dismissed  the  petition. 

Judgment  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


CASE  39.— ACTION    BY    MARGARET    M.    BEELER    AGAINST 
THE  LOUISVILLE  ft  NASHVILLE  R.  R.  CO.— June  26. 

Louisville  &  Nashville  R.  R.  Co.  v.  Beeler 

Appeal  from  Bullitt  Circuit  Court 

Samuel  E.  Jones,  Circuit  Judge. 

Judgment   for   plaintiff,   defendant   appeals.— Af- 
firmed. 

1.  Railroads — ^Pirea — Contributory    Negligence. — The    owner    of 

land  adjoining  a  railroad  violates  no  duty  to  it  by  aUowIng 
his  land  to  grow  up  with  grass,  weeds  or  brush. 

2.  Pleading — Facts  or  Evidence. — In  an  action  against  a  railroad 
company  for  negligently  burning  plaintiffs  orchard,  defendant 
was  not  required  to  plead  that  its  engines  were  screened,  as 
required  by  Ky.  Stats.,  1903,  Sees.  782,  790;  such  fact  being 
mere  evidence  relevant  to  the  question  of  defendant's  negU- 
gence. 

8.  Railroads — ^Fires — Question  for  Jury. — ^In  an  action  against  a 
railroad  for  burning  plaintiff's  orchard,  evidence  held  suffi- 
cient to  require  the  denial  of  a  peremptory  instruction  for  de- 
fendant. 

4.  Same — Damages — ^Excessiveness. — Plahitiffs  orchard,  contain- 
ing 800  or  900  trees,  was  injured  by  flra  negiigently  set  out 
by  defendant  railroad  company.  One  of  defendant's  wit- 
nesses testified  that  the  damage  amounted  to  $2.50  a  tree. 
Soon  after  the  burning  the  railroad  company  had  two  persons 
assess  the  damage,  who  found  it  to  amount  to  $2,461,  though 
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there  was  other  proof  for  defendant  placing  the  amount  con- 
siderably lower.  Held,  that  a  verdict  for  $2,000  was  not  ex- 
cessive. 

6.  Same— Measure  of  Damages.— In  an  action  against  a  railroad 
company  for  Injuries  to  plaintiff's  orchard  by  fire,  the  measure 
of  damages  was  the  reasonable  value  of  the  trees  destroyed 
and  the  difference  in  value  of  those  injured  before  and  after 
the  injury,  and  not  the  difference  in  value  of  the  whole  farm 
before  and  after  the  fire. 

6.  Appeal — ^Exclusion  of  Evidence— Prejudice. — ^Where,  in  an  ac- 
tion against  a  railroad  for  injury  to  plaintiff's  orchard  by  fire, 
the  difference  in  the  evidence  with  reference  to  the  damages 
in  the  end  lay  in  the  fact  that  some  of  the  witnesses  placed  a 
lower  value  on  the  fruit  trees  than  others,  defendant  was  not 
prejudiced  by  the  court's*  erroneous  exclusion  of  evidence  as 
to  the  value  of  the  entire  farm  before  and  after  the  injury,  as 
a  circumstance  bearing  on  the  value  of  the  trees  destroyed 
and  injured. 

BENNETT  H.  YOUNG,  CHAPEZE  ft  HALSTBAD  and  B.  C. 
WAIDE  for  appellees. 

No  brief  for  appellee  in  the  record. 

BENJAMIN  D.  WARJFIELD  for  appellant. 

FAIRLEIOH,  STRAITS  ft  FAIRLEIOH  of  counsel. 

POINTS  DISCUSSED  AND  AUTHORITIES   CITED. 

1.  Appellee's  petition,  as  amended,  did  not  state  a  cause  of 
action.  She  did  not  allege  facts  to  bring  the  case  within  either 
Sec.  782  or  Sec.  790,  Ky.  Stats.  The  demurrer  to  the  petition 
should  have  been  sustained,  and  appellant's  motion  for  a  peremp- 
tory instruction  should  have  been  granted,  among  other  reasons, 
because  of  the  error  of  the  trial  court  in  overruling  such  de- 
murrer.   L.  6  N.  R.  Co.  V.  Dalton,  102  Ky.,  290. 

2.  The  court  erred  in  striking  from  appellant's  answer,  and 
amended  answer,  the  second  paragraphs  thereof  pleading  appel- 
lee's contributory  negligence  in  permitting  her  orchard  to  be  foul 
ftx>m  combustible  materials.  This  was  a  question  for  the  Jury. 
!».  ft  N.  R.  Co.  V.  Samuel's  Exors.,  22  Ky.  Law  Rep.,  308;  Kellogg 
y,  Chicago,  etc.,  R.  Co.,  26  Wis..  223;  Kansas,  etc.,  R.  Co.  v. 
Brady,  17  Kan.,  880;  Karsen  v.  Milwaukee,  etc.,  R.  Co.  29  Minn., 
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12;  Oram  v.  Northern  Pac  R.  Ck>.,  1  N.  Dak.,  262,  46  N.  W.,  972,  45 
A.  ft  K  R.  Cas.,  544;  Ross  v.  Boston,  etc.,  R.  Co.,  6  Alien,  87;  Ohio^ 
etc.,  R.  Co.  V.  Shanefelt,  47  lU.,  497  Erie,  etc.,  R.  Co.  v.  Dicker,  78 
Pa.  Btat.,  293;  Brown  v.  Hannibal,  etc.,  R.  Co.,  37  Mo.,  298;  Mis- 
souri, etc.,  R.  Co.  V.  Kincaid,  29  Kan.,  654,  11  Am.  ft  Eng.  R.  Cas., 
83;  Kansas  City,  etc.,  R.  Co.  v.  Owen,  25  Kan.,  419;  Chicago,  etc., 
R.  Co.  V.  Pennell,  94  111.,  448;  Briant  v.  Detroit,  etc.,  R.  Co.,  104 
Mich.,  307,  62  N.  W.,  365;  Collins  v.  N.  Y.,  etc.,  R.  Co..  5  Hun.,  499; 
Omaha  Fair  Assn.  v.  Mo.  Pac.  R.  Co.,  42  Neb..  105,  60  N.  W.,  330; 
Murphy  v.  Chicago,  etc.,  R.  Co.,  45  Wis.,  222;  Coates  v.  Missouri, 
etc.,  R.  Co.,  61  Mo.,  33;  Great  Wesftern  R.  Co.  v.  Ha  worth,  39  111., 
346. 

3.  The  court  erred  in  striking  out  an  appellee's  motion  parts 
of  the  third  paragraphs  of  appellant's  answer  and  amended  an- 
swer. The  averments  of  those  paragraphs  not  stricken  out,  how- 
ever, not  having  been  controverted  by  reply,  musL  be  taken  as 
true,  and  appellant's  motion  for  a  peremptory  instruction  should 
have  been  sustained  because  of  such  uncontroverted  averments, 
if  for  no  other  reason. 

4.  Appellee  introduced  no  testimony  that  the  fires  were  started 
by  sparks  from  appellant's  engines,  and,  therefore,  made  no  case 
to  submit  to  the  Jury. 

5.  But  even  if  the  Jury  had  a  right  to  guess  that  the  fires 
were  started  by  sparks  from  appellant's  engines,  srtill  it  could 
only  be  made  liable  for  damages  caused  by  the  fires-,  upon  ap- 
pellee's showing  that  appellant  was  negligent,  either  in  failing  to 
provide  proper  spark  arresters,  or  in  the  management  of  its  en- 
gines. There  is  not  a  scintilla  of  testimony  to  support  liability 
against  appellant  on  either  of  these  grounds. 

6.  The  court  erroneously  permitted  appellee  to  prove,  by  the 
opinions  of  witnesses,  the  value  of  her  apple  and  peach  trees  and 
vines  claimed  to  have  been  damaged,  but  refused  to  permit  ap- 
pellant to  prove  the  value  of  the  realty  before  and  after  the 
fires;  and  also  erred  in  submitting  the  case  to  the  Jury  on  ap- 
pellant's theory  as  to  the  proper  measure  of  damages.  Appellant 
insists  that  the  true  '*measure8  of  damages  is  the  difference  in 
value  of  the  land  before  and  after  the  injury."  Dwlght  v.  E.  C. 
ft  N.  ft.  Co.,  15  L.  R.  A..  612,  and  cases  there  cited;  Pacsific  Ex- 
press Co.  V.  lASker  Real  Estate  Assn.,  16  S.  W.,  792;  lb.  v. 
Smith,  lb.  998. 

I.  C.  R.  Co.  V.  Riney's  Admx.,  21  Ky.  Law  Rep,  1056,  seems 
not  to  have  been  well  considered,  the  question  as  to  the  proper 
measure  of  damages  seems  not  to  have  been  discussed,  and  that 
case  ought  not  to  be  regarded  as  authority  against  appellant  in 
this  case. 
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Opinion  of  the  Court  by  Judge  Hobson — Affirm, 
ing. 

Margaret  M.  Beeler  owns  a  tract  of  land  adjoining 
the  right  of  way  of  the  Louisville  &  Nashville  Eail- 
road  Company  in  Bullitt  county.  She  had  on  her 
tract  an  orchard  of  apple  and  other  fruit  trees.  In 
the  fall  of  the  year  1904  her  orchard  was  hurned 
over,  and  a  number  of  the  trees  were  killed  or  seri- 
ously injured.  She  brought  this  suit  against  the 
railroad  company,  charging  that  the  fire  was  caused 
by  its  negligence.  The  defendant  filed  an  answer,  in 
which  it  denied  the  allegations  of  the  petition  and 
charged  in  the  second  paragraph  that  the  fire  was 
due  to.  the  plaintiff's  negligence,  in  that  she  had 
suffered  her  orchard  to  grow  up  in  weeds,  grass,  and 
brush,  and  but  for  this  it  would  not  have  been  injured. 
In  the  third  paragraph  it  pleaded  that  its  engines 
were  provided  with  spark  arresters,  as  provided  in 
section  782,  Ky.  St.  1903.  The  court  struck  out  the 
second  paragraph  and  part  of  the  third  paragraph 
of  the  answer. 

The  owner  of  land  adjoining  a  railroad  violates  no 
duty  to  the  railroad  when  he  allows  his  land  to  grow 
up  in  grass,  weeds,  or  brush.  There  is  no  negligence 
without  the  violation  of  some  duty,  and  there  can  be 
no  contributory  negligence  when  no  duty  is  placed 
on  the  plaintiff  to  exercise  care.  Unless  the  plaintiff 
has  been  guilty  of  a  breach  of  duty,  the  question  of 
contributory  negligence  cannot  arise.  Jaggard  on 
Torts,  960.  The  rule  as  to  contributory  negligence 
in  cases  of  this  character  is  thus  stated  in  2  Shear- 
man &  Redfield  on  Negligence,  section  690:  ''The 
occupant  of  land  near  to,  or  even  next  to,  the  tract 
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of  a  railroad,  is  not  chargeable  with  contributory 
negligence  merely  by  reason  of  leaving  his  land  in 
its  natural  state  or  making  any  legitimate  use  of  his 
property.  It  makes  no  difference  if  by  so  doing  his 
property  may  be  extremely  liable  to  take  fire,  in  the 
event  of  the  railroad  trains  being  negligently  man- 
aged. He  is  not  required  to  anticipate  such  negli- 
gence, nor  to  give  up  the  lawful  use  of  his  property, 
in  such  manner  as  would  be  deemed  prudent  under 
ordinary  circumstances,  simply  because  a  railroad 
has  been  constructed  beside  his  land.'*  See,  also,  2 
Thompson  on  Negligence,  section  2315;  3  Elliot  on 
Railroads,  section  1228.  This  rule  was  recognized  by 
us  in  Louisville  &  Nashville  Railroad  Company  v. 
Samuels,  57  S.  W.  235,  22  Ky.  Law  Rep.  303,  although 
that  case  was  distinguished,  because  there  Samuels 
had  built  the  house  in  controversy  on  the  right  of  way 
of  the  railroad  company. 

The  court  seems  to  have  intended  to  strike  out  the 
matter  pleaded  in  the  third  paragraph  as  a  defense. 
At  any  rate  he  treated  it  throughout  the  trial  as 
matter  of  evidence,  and  this  view  seems  to  have  been 
concurred  in  by  counsel  on  both  sides.  The  plaintiff 
charged  that  the  defendant  negligently  burned  her 
property.  When  the  defendant  traversed  the  allega- 
tions of  the  petition,  the  issue  was  made  up.  That 
the  engines  were  screened  as  provided  by  the  statute 
was  matter  of  evidence  on  the  question  of  negligence; 
but  it  is  unnecessary  for  the  defendant  to  plead  his 
evidence,  and,  if  he  does  plead  it,  it  is  unnecessary 
that  the  plaintiff  should  take  issue  upon  it.  Sections 
782  and  790,  Ky.  St.  1903,  are  as  follows: 

''Section  782.  All  companies  shall  place  in,  on  or 
around  the  tops  of  the  chimneys  of  engines,  a  screen, 
fender,  damper  or  other  appliance,  that  will  prevent. 
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as  far  as  possible,  sparks  of  fire  from  escaping  from 
such  chimneys." 

''Section  790.  Every  company  shall  keep  its  right 
of  way  clear  and  free  from  weeds,  high  grass,  and 
decayed  timber,  which,  from  their  nature  and  condi- 
tion, are  combustible  material,  liable  to  take  and  oom- 
mtmicate  fire  from  passing  trains  to  abutting  or 
adjacent  property," 

The  proof  for  the  plaintiflf  showed  that  the  fire 
originated  on  the  railroad's  right  of  way,  and  spread 
from  it  to  the  plaintiff's  land.  The  proof  also  showed 
that  the  defendant  had  mowed  the  grass  and  weeds 
upon  its  right  of  way  some  time  before  the  fire,  but 
had  left  them  lying  upon  the  ground.  This  dry 
material  lying  upon  the  ground  was  more  dangerous 
than  if  it  had  not  been  cut.  There  was  also  proof 
that  a  train  passed  along  about  10  minutes  before 
the  fire  occurred,  which  did  the  damage  sued  for. 
The  court,  therefore,  properly  refused  to  instruct  the 
jury  peremptorily  to  find  for  the  defendant.  Cincin- 
nati, etc.,  R.  R.  Co.  V.  Falconer,  97  S.  W.  727,  30 
Ky.  Law  Rep.  152;  Southern  Railway  in  Kentucky 
V.  McGeoughy  (Ky.)  102  S.  W.  270,  31  Ky.  Law  Rep. 
291.  There  was  no  evidence  tending  to  show  that 
the  fire  could  have  originated  from  anything  except 
the  trains,  and  the  circumstances  leave  no  doubt  that 
it  did  originate  from  the  passing  trains. 

The  proof  for  the  plaintiff  was  to  the  effect  that 
800  or  900  apple  trees  were  destroyed  or  greatly 
injured.  There  was  no  controversy  in  the  evidence 
as  to  the  number  of  trees  burned  or  as  to  the  amount 
of  injury  done  to  .the  trees.  The  only  conflict  in  the 
evidence  was  as  to  the  value  of  the  trees  or  the  value 
in  money  of  the  injury  done  to  them.  The  proof  for 
the  plaintiff  put  the  damages  much  higher  than  that 
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for  the  defendant  One  witness  for  the  defendant, 
who  testified  very  clearly  and  seemed  to  understand 
the  subject,  put  the  damages  at  $2.50  a  tree.  Not 
long  after  the  burning  the  railroad  company  had  two 
neighbors  who  handled  fruit  and  fruit  trees  to  go 
upon  the  land  and  assess  the  damages.  They  assessed 
the  damages  at  $2,461.  There  was  other  proof  for 
the  defendant  putting  the  damages  considerably 
lower,  and  some  higher.  The  jury  fixed  the  damages 
at  $2,000.  Under  all  the  evidence,  we  cannot  say  that 
this  was  excessive. 

It  is  earnestly  insisted  for  the  railroad  company 
that  the  court  erred  in  the  admission  of  evidence  and 
in  its  instructions  to  the  jury  on  the  measure  of  dam- 
ages. The  court  allowed  evidence  to  be  given  by  both 
parties  as  to  the  value  of  the  trees,  the  amount  of 
the  injury  done  them,  and  the  value  of  the  trees  that 
were  injured  before  and  after  the  injury.  He  in- 
structed the  jury  that  they  should  find  for  the 
plaintiff  the  fair  and' reasonable  value  of  the  trees 
destroyed  and  the  difference  in  value  of  those  injured 
before  and  after  the  injury.  He  refused  to  instruct 
them  that  the  measure  of  damages  was  the  difference 
in  value  of  the  whole  farm  just  before  the  injury  and 
just  after.  The  rule  insisted  on  by  the  railroad  com- 
pany was  approved  by  the  New  York  Court  of 
Appeals  in  an  opinion  by  Chief  Justice  Parker  in 
Dwight  V.  E.  C.  &  N.  R.  E.  Co.,  15  L.  R  A.  612,  132 
N.  Y.  199,  30  N.  E.  398,  28  Am.  St.  Rep.  563.  That 
case  has  been  followed  since  in  some  of  the  text-books 
and  is  supported  by  some  decisions  in  other  states. 
But  the  contrary  rule  was  followed  by  this  court  in 
I.  C.  R.  R.  Co.  V.  Riney,  54  S.  W.  1011,  21  Ky.  Law 
Rep  1056,  I.  C.  R.  R.  Co.  v.  Scheible,  70  S.  W.  825, 
24  Ky.  Law  Rep.  1708,  and  Cincinnati,  etc.,  R.  R.  Co. 
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V.  Falconer,  97  S.  W.  727,  30  Ky.  Law  Rep.  152. 
These  cases  are,  we  think,  in  accord  with  the  weight 
of  authority.  N.  &  W.  R.  R.  Co.  v.  Bohannon,  85 
Va.  293,  7  S.  E.  236;  Gilman  v.  Brown,  115  Wis.  1, 
91  N.  W.  227;  Montgomery  v.  Locke,  72  Cal.  75,  13 
Pac.  401;  Stoner  v.  Tex.  Pac.  Ry.  Co.,  45  La.  Ann. 
115, 11  South.  875;  Burdick  v.  Railroad  Co.,  87  Iowa, 
384,  54  N.  W.  439;  Fremont  v.  R  R.  Co.,  30  Neb. 
70,  46  N.  W.  217;  White  v.  Chicago,  etc.,  R.  R.  Co., 
9  L.  R.  A.  824,  1  S.  D.  326,  47  N,  W.  146;  Bailey  v. 
Chicago,  etc.,  R.  R.  Co.,  19  L.  R  A  653,  3  S.  D.  531, 
54  N.  W.  596. 

The  cardinal  error  in  the  New  York  rule  seems  to 
use  to  lie  in  this :  That^  while  the  railroad  company 
has  the  right  to  take  private  property  for  public  uses, 
it  has  no  right  to  take  or  destroy  private  property 
by  negligence.  Ordinarily,  where  one  person  has 
negligently  destroyed  the  property  of  another,  he 
is  required  to  compensate  the  person  injured  for  the 
fair  value  of  the  property  destroyed,  and  it  does  not 
lie  in  his  mouth  to  say  that  '*in  destroying  your  prop- 
erty, which  represented  a  large  investment,  I  did  you 
a  service,  rather  than  an  injury."  The  owner  of  an 
estate  is  entitled  to  have  his  estate  in  such  a  condi- 
tion as  he  wants  it,  and  to  keep  upon  it  such  things 
as  he  pleases.  An  aviary,  a  skating  rink,  a  dancing 
pavillion,  or  the  like,  might  in  the  judgment  of  the 
average  person  add  very  little  to  the  value  of  an 
estate  in  land ;  and  yet  these  things  might  represent 
a  considerable  investment  of  money.  An  orchard 
cannot  be  grown  in  a  day.  It  requires  patience  and 
an  outlay  of  money  or  labor  to  produce  an  orchard. 
Yet  there  are  not  a  few  persons  who  would  think  that 
the  land  without  the  fruit  trees  would  be  worth  more 
ihka  with  them.    Still  the  person  who  wants  an  or- 
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chard,  and  has  invested  his  money  in  it,  cannot  be 
deprived  of  his  property  by  the  act  of  a  wrongdoer, 
and  left  without  remedy  for  the  loss  sustained,  simply 
because  his  land  for  other  purposes  or  to  other  people 
might  be  worth  as  much  without  the  orchard  as  with 
it.  The  railroad  company  here  did  not  take  the  land. 
It  simply  destroyed  the  trees  growing  upon  the  land. 
We  cannot  see  a  sound  distinction  between  the  de- 
struction of  a  house  and  the  destruction  of  a  fruit 
tree.  The  question  in  both  cases  is  the  same:  What 
is  the  fair  value  of  the  thing  destroyed? 

Ordinarily  in  cases  of  this  sort  the  court  should 
allow  evidence  to  be  given  as  to  what  was  the  value 
of  the  entire  premises  before  and  after  the  injury, 
for  this  will  be  a  circumstance  to  be  considered  by  the 
jury  with  other  evidence  as  to  what  was  the  value  of 
the  thing  destroyed.  It  is  not  conclusive,  but  it  is  a 
circumstance  which  may  be  considered  by  the  jury  in 
determining  the  weight  to  be  given  the  opinion  evi- 
dence as  to  the  value  of  the  thing  destroyed.  But  in 
the  case  at  bar  to  have  admitted  the  evidence  would 
but  little  have  elucidated  the  matter;  for,  in  the  end, 
the  difference  between  the  statements  of  the  witnesses 
and  those  proposed  to  be  admitted  lay  in  the  fact 
that  the  latter  placed  a  lower  value  on  the  fruit  trees 
than  the  others — some  of  them,  perhaps,  thinking 
they  were  of  little  or  no  intrinsic  value.  In  view  of 
the  large  amount  of  evidence  that  was  admitted  and 
the  facts  that  were  brought  out  on  the  trial,  we  con- 
clude that  the  jury  had  the  case  fairly  before  them, 
that  12  practical  men  with  the  proof  before  them 
could  intelligently  pass  upon  the  case,  and  that  no 
substantial  injury  resulted  from  the  refusal  of  the 
court  to  admit  the  evidence  rejected  in  the  case  at  bar. 

Judgment  affirmed. 
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CASE  40.— ACTION'  BY  H.  M.  MINK  AGAINST  THE  LOUIS- 
VILLE &  N.  RT.  CO.  FOR  DAMAGES  IN  DBLATING 
SfflPMENT  OP  FREIGHT.-^une  26. 

LouisviUe  &N  .  R.  R.  Co.  v.  Mink  l!?J 

Appeal  from  Eockcastle  Circuit  Court 

L.  F.  JoHNsosT^  Special  Judge. 

Judgment  for  plaintiff,   defendaiit  appeals. — ^Ee- 
versed. 

1.  Carriers — Delay  In  Transportation— Damages.— For  delay  of  a 

carrier  In  delivering  freight,  there  may  be  recovered  n6t 
only  Buch  damages  aa  normally  result  therefirom,  but  such 
u»  result  from  special  circumstances  known  to  the  carrier 
at  the  time  of  tlie  contract. 

2.  Same — ^Special     Circumstances — ^Notice     to     Carrier.— Where 

mill  nnohinery  was  shipped  to  be  repaired,  and  then  by  a 
separate  contract  shipped  back,  to  give  the  carrier  notice  of 
special  circumstances  from  which  damage  would  arise  from 
delay  in  transportation,  so  as  to  make  it  liable  therefor,  it  is 
not  enough  that  the  agent  with  whom  the  first  contract  was 
made  knew  thereof,  there  having  been  no  delay  In  the  first 
shipment,  but  the  agent  with  whom  the  second  contract  was 
made  must  have  been  Informed  of  such  circumstances. 
8.  Same  —  Authority  of  Agents  —  Acquiescence  —  Estoppel.  — 
Though  the  agent  of  a  catrler  at  a  certain  station  resigned, 
and  his  resignation  was  accepted,  yet,  no  one  else  having 
been  appointed  for  a  year,  and  the  company  having  In  the 
interim  left  the  station  keys  with  him,  and  he  having  per- 
sonally seen  to  billing  freight,  though  he  did  not  sign  the 
Ulls  of  lading,  and  no  notice  of  his  discharge  having  been 
given  the  public,  but  he  having  been  permitted  to  act  sub- 
stantially as  he  had  done  before,  the  carrier  was  estopped  by 
lis  acciuieaeenoe  to  question  his  authority  as  agent  as  between 
fi  and  fdilppere  who  dealt  with  hint 
vol.  126—21. 
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4.  Same— Damages — Evidence. — Plaintiff,  in  an  action  against  a 
carrier  for  delay  in  transporting  machinery  for  Its  sawmill, 
cannot  by  way  of  damages  show  loss  from  Inability  to  fill  ft 
contract  for  lumber,  because  of  the  delay  in  transportation, 
in  the  absence  of  evidence  that  the  carrier  was  notified  of 
th«  fact  of  such  contract 

J  W.  BROWN  for  appellant 

JNO.  T.  SHELBY  of  counsel. 

QUESTIONS  AND  AUTHORITIES. 

1.  Special  damages  not  allowed  against  a  carrier  for  delay  in 
delivering  goods  when  not  informed  at  the  time  of  making  the 
contract  for  the  shipment  of  the  nature  of  the  damages  that  may 
result  from  the  delay:  Amer.  Exp.  Co.  v.  Jennings.  38  S.  R.,  374; 
Patterson  v.  I.  C.  R.  Co.,  97  S.  W.  R..  426;  I.  C.  R.  Co.  v.  Nelson 
et  al.,  97  S.  W.  R.,  757. 

C.  C.  WILLIAMS  for  appellee. 

We  submit  that  if  the  presumption  is  that  this  property  reached 
its  destination  within  a  reasonable  time  (and  two  days  appears 
to  be  a  reasonable  time  from  the  evidence)  th^n  the  notice  of 
special  damages  that  the  appellee  would  sustain  by  reason  of 
the  delay  would  not  have  to  be  given  at  the  time  or  before  the 
shipment  began. 

Opinion  of  the  Court  by  Chief  Justice  O'Reab — 
Reversing. 

This  was  an  action  for  damages  against  a  common 
carrier  by  the  owner  of  a  sawmill,  who  shipped  parts 
of  the  machinery  and  engine  from  Rockcastle  county 
to  a  point  in  Ohio  for  repair  and  return.  The  carrier 
negligently  delayed  the  return  shipment,  so  that  the 
articles  were  lost  for  about  two  months.  The  plain- 
tiff alleged  that  by  reason  of  the  delay  a  certain 
quantity  of  logs  which  he  had.  on  hand  deteriorated 
in  quality,  to  his  damage  in  the  sum  of  $1,000;  also. 
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that  he  had  lost  two  valuable  customers,  whose  orders 
he  could  not  fill  because  he  could  not  operate  his  saw- 
mill without  the  machinery  delayed  in  shipment,  and 
thereby  he  suffered  a  further  damage  of  $250.  As 
to  the  measure  of  damages  recoverable,  the  court 
instructed  the  jury  as  follows:  **(2)  The  court  in- 
structs the  jury  that  the  criterion  of  damages  is  the 
difference  in  value  of  the  logs  plaintiff  would  have 
sawed  on  his  mill  during  the  time  said  engine  cylinder 
and  valve  rod  were  unreasonably  delayed,  and  the 
value  of  said  logs  at  the  time  plaintiff  could  saw  same 
after  receiving  said  engine  cylinder  and  valve  rod.  (3) 
Unless  the  jury  believe  from  the  evidence  that  the 
defendant  railroad  company,  through  or  by  some  one 
of  its  duly  authorized  agents,  or  party  as  suchagent,it 
was  notified  of  the  special  importance  of  the  shipment 
of  the  engine  cylinder  and  valve  rod  to  the  plaintiff, 
the  jury  should  find  for  the  plaintiff  only  nominal 
damages. 

The  leading  case  as  authority  on  this  subject  is 
Hadley  v.  Baxendale,  9  Ex.  341.  The  principles 
announced  therein  have  been  applied  both  in  England 
and  America  with  varying  consistency  ever  since  the 
opinion  was  rendered.  Its  interpretation  has  not  al- 
ways been  the  same ;  but  the  weight,  and  it  may  be  said 
the  result,  of  innumerable  cases  in  which  it  has  been 
followed  since,  settle  the  principle  to  be  that  in  any 
breach  of  a  contract  the  plaintiff  may  recover  always 
such  damages  as  normally  result  therefrom,  or  he 
may,  by  showing  special  facts  to  have  been  known  to 
the  defendant  at  the  time  of  the  contract,  which  would 
give  notice  to  him  that  a  breach  of  the  contract  would 
result  in  an  otherwise  unexpected  loss,  recover  his 
special  damages.  Hadley  v.  Baxendale  was  very 
much  like  the  case  at  bar.    The  plaintiffs  were  owners 


Digitized  by 


Google 


34e  KENTUOKT  BEPQRTS.       (¥*^l.  13& 

l4J«J»yme  4b.  Nv.  Ru.  R,  Qo.  n.  MMl 


qI  a  Bt^in  milL  A  ^halt:  qI  thair  naeliiMrjr 
broken.  They  gave  it  ta  tl^e  defeiidant,  a  carrier,  to 
take  to  an  ^ogiiieer  to  s^v^  as  a  model  for  a  new  one 
vhich  he  was  to  Diake*  Defendant's  clerk  va«  ish 
formed,  when  the  contract  was  made  f oa:  shipping  tlw 
shaft,  that  the  mill  was  stopped,  aad  that  tbe  shaft 
must  be  sent  immediately.  The  carrier  delayed  tha 
delivery,  and,  in  an  action  for  the  breacb  of  the:  eovh 
tract,  plaintiff's  claimed,,  as  special  damages,  tb«i 
loss  of  profits  while  the  mill  was  kept  idle.  In  tb€t 
course  of  the  opinion  this  rule  was  laid  down:  **We 
think  the  proper  rule  in  such  a  ease  as  the^  present  is 
this :  Where  two  parties  have  made  a  contract  which 
one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  the  probable  result 
of  the  breach  of  it.  Now,  if  the  special  circumstances, 
under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiff  to  the  defendant,  and 
thus  known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  a  contract,  which  they  would 
reasonably  contemplate,  would  be  the  amount  of 
injury  which  would  ordinarily  follow  from  a  breach 
of  contract  under  these  special  circumstances  so 
known  and  communicated;  but,  on  the  other  hand,  iC 
the  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could 
only  be  supposed  to  have  had  in  his  contemplation 
the  amount  of  injury  which  would  arise  generally,  and 
in  the  great  multitude  of  cases,  not  affected  by  any. 
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special  circumstances,  from  such  a  breach  of  contract, 
for,  had  the  special  circumstances  been  known,  the 
parties  might  have  specially  provided  for  the  breach 
of  contract  by  special  terms  as  to  the  damages  in  that 
case,  and  of  this  advantage  it  would  be  very  unjust 
to  deprive  them.  The  above  principles  are  those  by 
which  we  think  the  jury  ought  to  be  guided  in  estimat- 
ing the  damages  arising  out  of  any  breach  of  con- 
tract.'* The  same  principle  was  soon  thereafter 
applied  on  this  side  by  the  Court  of  Appeals  of  New 
York,  in  Griffin  v.  Colver,  16  N.  Y.  489,  69  Ain.  Dec. 
718.  The  same  court,  in  Booth  v.  Spuyten  Duyvel 
R  M.  Co.,  60  N.  Y.  487,  thus  stated  the  rule:  '^t  is 
presumed  that  the  parties  contemplate  the  usual  and 
natural  consequences  of  a  breach  when  the  contract 
is  made;  and  if  the  contract  is  made  with  reference 
to  special  circumstances,  fixing  or  affecting  the 
amount  of  damages,  such  special  circumstances  are 
regarded  within  the  contemplation  of  the  parties,  and 
damages  may  be  assessed  accordingly. " 

The  object  of  every  rule  on  the  subject  is  to  lascer^ 
tain  that  damage  resulting  from  the  breach  whic^h 
the  parties,  at  the  time  the  contract  of  affreightment 
was  made,  presumably  had  in  mind.  ''Damage'' 
means  loss.  Compensation  would  be  inadequate  that 
did  not  cover  the  loss  sustained.  It  might  be,  in  such 
a  case  as  we  have  at  bar,  the  deterioration  of  material 
on  the  mill  owners'  hands  which  was  occasioned  by 
the  delay;  but  he  might  be  entitled  to  moie  than  his 
sound  material,  or  its  equivalent  in  money,  for  his 
object  in  having  the  material  was  to  manufacture  it 
into  planks  for  sale.  If  he  had  a  market  for  the 
lumber  when  so  made,  or  contracts  of  sale  already 
entered  into,  his  profits,  which  were  lost  by  reason 
of  the  delay  in  delivering  the  parts  of  the  machinery, 
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are  recoverable  upon  the  same  grounds  as  is  the 
depreciated  value  of  his  logs.  Both  items  of  damage 
grow  out  of  til e  same  breach,  and  together  constitute 
the  loss  sustained  by  reason  of  it.  Each  of  these  ele- 
ments is  special  damage.  Each  is  a  consequence  of  the 
breach,  tliougli  it  may  not  be  said  to  be  a  normal  con- 
sequencGj  because  it  is  not  the  necessary  consequence. 
It  is  a  natural  consequence  of  the  breach  only  in  the 
light  of  the  circumstances  communicated  to  the  de- 
fendant at  the  time  the  contract  was  entered  into. 
Having  in  miud  that  the  parts  of  machinery  are 
detached  from  a  sawmill,  which  was  being  operated, 
but  was  shut  down  while  the  detached  parts  were  sent 
away  for  repair^  it  naturally  follows  that  an  unrea- 
sonable delay  in  the  shipment  of  the  article  by  the 
carrier  would  necessitate  the  mills  standing  idle  the 
while,  and  that  saw  logs  on  hand  which  were  subject 
to  deterioration  would  depreciate  in  quality  if  the  de- 
lay should  be  protracted.  It  would  also  naturally  fol- 
low that  jf  the  mill  owner  had  contracted  to  deliver 
lumber  to  builders,  or  wholesalers,  for  present  de- 
livery, an  unreasonable  delay  would  result  in  damages 
to  the  mill  owner,  because  he  would  either  lose  his 
contracts,  or  their  profits,  or  be  compelled  by  his 
vendees  to  pay  damages  for  the  failure  to  deliver  the 
lumber  when  it  was  due;  but  unless  the  carrier  had 
notice  of  the  conditions  at  the  mill  when  it  undertook 
to  carry  the  article,  it  would  not  be  in  mind,  or  be  a 
probability  in  the  mind  of  the  parties,  that  a  failure 
to  deliver  the  article  promptly  would  entail  either  a 
loss  of  the  logs,  or  the  loss  of  sales  of  lumber  to  be 
out  from  the  logs. 

Advancing  to  the  next  step,  the  notice  mentioned: 
When  and  to  whom  should  it  be  given,  and  what 
should  it  contain?    As  may  be  gathered  from  what 
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has  already  been  said,  and  particularly  from  the 
authorities  cited,  the  recovery  of  special  damages  is 
allowed  because  it  was  within  the  contemplation  of 
the  parties  to  the  contract,  and  is  deemed  to  have  been 
in  such  contemplation,  because  having  had  notice  of  the 
peculiar  conditions  existing  when  it  was  made,  the 
natural  presumption  would  be  that  the  particular  loss 
actually  sustained  was  to  be  reasonably  apprehended 
from  the  defendant's  breach  of  the  contract.  Hence 
special  damages  are  recoverable  upon  the  theory  that 
they  arise  out  of  the  contract  That  being  so,  the  con«- 
tract  must  contain  the  essential  elements  to  entitle 
the  plaintiff  to  recover  for  them.  One  essential  is 
the  notice  of  the  special  conditions.  This  is  bound 
to  be  so,  because  otherwise  it  would  not  be  at  all 
likely,  and  not  always  possible,  that  the  parties  should 
have  had  in  mind  the  special  result,  as  a  natural  or 
probable  result  of  the  breach.  The  notice  is  not  to 
vary  the  terms  of  the  contract,  but  is  receivable  as 
evidence  of  the  surroundings  of  the  parties,  that  the 
court  may  view  their  contract,  in  interpreting  itfai 
terms,  in  the  same  light  that  the  parties  probably 
did  when  they  entered  into  it  Hydraulic  Eng.  Co. 
V.  McHaffie,  4  Q.  B.  Div.  670.  Of  course,  if  the  con- 
tract provides  expressly  for  the  recovery  of  particular 
damages,  which  is  not  a  limitation  upon  the  common- 
law  liability  of  the  carrier  against  its  own  negligence, 
that  would  be  enough  in  itself;  but  we  are  speaking 
of  the  implied  obligation  of  the  carrier,  which  enters 
into  every  contract  of  affreightment,  that  it  will  pay 
the  party  aggrieved — shipper  or  consignee — the  dam- 
ages which  are  the  natural  and  proximate  result  of 
its  breach  of  the  contract  if  it  breaks  it,  and  as  to 
what  are  the  natural  damages  within  the  contem- 
plation of  the  law,  as  we  have  seen,  will  depend  on 
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the  notice  of  the  conditions  existing  when  the  con- 
tract may  be  entered  into.  It  should  contain  such 
matter  as  would  reasonably  and  naturally  inform  the 
carrier  of  the  conditions  and  of  the  probable  effect 
of  its  failure  to  comply  promptly  with  its  part  of  the 
agreement,  so  that  it  could  take  such  measures  as 
would  enable  it  to  comply.  The  notice  should  be 
given,  or  be  in  the  mind  of  the  carrier  and  shipper, 
at  the  time  when  the  contract  is  entered  into,  if  it  is 
to  form  a  part  of  their  contract.  It  should  be  given 
to  the  carrier.  As  in  this  country  the  great  bulk  of 
eommerce  being  handled  by  common  carriers  is 
carried  by  railroad  corporations,  whose  work  is  in 
the  hands  of  a  great  number  of  people,  the  notice 
to  such  carrier  should  be  to  that  agent  or  servant 
whose  office  and  duty  it  is  to  make  the  contract  upon 
which  the  daim  for  loss  is  based.  The  business  of 
railroads  is  so  enormous,  in  its  very  nature  requiring 
prompitiide  and  system  in  handling  it,  that  it  neces- 
sitates the  dividing  up  the  work,  and  putting  a  part 
into  one  or  more  agents'  hands  for  attention.  It  is 
physically  impossible  for  one  man  to  know  or  to 
direct  the  transactions  of  a  modem  railroad  carrier. 
Heoee  notice  to  one  servant  as  to  a  matter  foreign  to 
his  duties  is  not  deemed,  as  it  is  not  in  truth,  notice 
to  the  corporation  of  the  fact  contained  in  it.  So 
a  notice  to  an  agent  at  station  A.  that  freight  which 
was  to  be  shipped  from  station  B.,  where  there  was 
another  agent  in  charge,  was  of  a  peculiar  kind,  or 
that  the  conditions  requiring  its  prompt  handling 
were  so  exceptional  as  to  entail  special  damages,  if 
it  was  not  so  handled,  would  not  be  notice  of  snch 
condition  to  the  carrier.  We  deduce  from  the  reason- 
ing in  the  authorities,  and  as  the  simple  right  of 
matter,  that  the  notice  should  be  given,  or  be  in  the 
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minds  of  both  parties,  when  the  contract  of  shipment 
is  made,  shonld  be  of  such  special  matters  as  nat- 
mully  and  reasonably  apprise  the  party  to  be  charged 
cf  the  probable  special  consequences  of  its  breach, 
and  shonld  be  given  to  the  carrier  (if  a  natural  per- 
son), or  to  that  agent  who  entered  into  the  particular 
contract,  or  under  whose  authority  it  was  made.  We 
do  not  mean  to  be  understood  as  saying  that,  for  a 
tort  of  the  carrier  in  failing  to  deliver  freight,  it 
may  not  be  liable  because  of  notice  to  an  agent  other 
than  the  one  with  whom  the  contract  of  shipment  was 
made. 

Applying  these  principles  to  the  facts  of  our  case 
here,  we  find  that  there  is  no  evidence  of  notice  having 
been  given  to  appellant's  agent  at  Cincinnati,  Ohio, 
where  the  cylinder  and  rod  were  delivered  to  it  for 
return  to  appellee.  There  is  no  complaint  that  the 
outward  shipment  by  appellant  was  not  promptly 
executed;  but  the  charge  is  that  the  articles  were 
delivered  to  appellant  in  Cincinnati,  Ohio,  by  a  con- 
necting carrier,  on  May  16,  1904,  to  be  carried  by 
appellant  to  MuUins  Station,  in  Rockcastle  county, 
Ky.,  and  that  it  failed  for  66  days  thereafter  to  deliver 
the  said  machinery,  whereas,  two  days  was  a  reason- 
able time  within  which  to  have  delivered  it  .  Now, 
it  is  not  shown  by  any  evidence  that  appellant's  agent 
at  Cincinnati  knew,  or  was  informed  when  he  accepted 
the  freight  for  shipment  from  that  point  to  appellee 
at  Mullins  Station,  that  there  existed  any  special 
condition  that  would  involve  special  damages  to  ap- 
pellee if  the  contract  of  shipment  was  breached  by 
appellant  The  evidence  on  the  subject  of  notice  was 
this:  One  Dooley  was  acting  as  appellant's  agent  at 
Mullins  Station.  He  was  informed  at  or  about  the 
time  of  the  shipment  of  the  machinery  from  Mullins 
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Station  to  Ohio,  for  repair,  that  appellee  was  operat- 
ing a*sawmill  in  the  neighborhood.  He  had  nothing 
to  do  with  the  retnm  shipment  The  two  shipments 
were  entirely  independent  transactions,  so  far  as  this 
record  discloses.  Each  shipment  was  a  separate  and 
complete  aflfair,  and  the  first  was  a  closed  incident 
before  the  second  was  inaugurated.  The  contract  for 
it  was  as  distinctly  separate  from  the  first  as  if  the 
first  had  never  been  made.  We  therefore  conclude 
that  the  third  instruction,  in  fixing  a  liability  for 
special  damages  upon  appellant,  if  any  of  its  agents 
knew  of  the  special  conditions  existing  at  the  time 
of  the  shipment,  is  erroneous.  It  is  also  erroneous 
in  not  limiting  such  knowledge  or  notice  to  an  exist- 
ence at  or  prior  to  the  making  of  the  contract  which 
is  in  suit  Illinois  Central  Railroad  Co.  v.  Nelson, 
97  S.  W.  757,  30  Ky.  Law  Rep.  114. 

As  the  case  must  be  returned  for  a  new  trial,  it  is 
proper  that  other  matters  complained  of  by  appel- 
lant, and  appearing  to  the  court  to  be  material,  should 
be  noticed.  Dooley  had  been  appellant's  agent  at 
MuUins  Station  before  the  outward  shipment  of  the 
•machinery;  but  he  had  resigned,  and  his  resignation 
had  been  accepted.  No  one  else  was  appointed  for 
over  a  year.  In  the  interim,  the  company  left  the 
keys  of  the  station  with  Dooley,  who  personally  saw 
to  billing  freight,  although  he  did  not  sign  the  bills 
of  lading.  No  notice  of  Dooley 's  discharge  was  given 
to  the  public.  He  was  permitted  to  act  substantially 
as  he  had  done  before  his  resignation.  These  acts 
constituted  him  an  agents  in  our  opinion,  so  far  as 
the  public  was  concerned.  The  question  of  his  actual 
authority  is  not  so  material ;  but  his  apparent  author- 
ity, exercised  under  circumstances  where  appellant 
had  knowledge  of  it,  is  enough.    Appellant's  aoquies- 
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cense,  and  suffering  it  without  disavowing  it,  indeed, 
accepting  and  ratifying  it,  estop  appellant  from  ques- 
tioning the  real  authority  of  Dooley  as  agent,  as 
between  it  and  shippers  who  dealt  with  him  for  the 
company. 

There  was  some  incompetent  and  irrelevant  evi- 
dence admitted.  There  was  no  evidence  that  appel- 
lant was  ever  notified  of  the  fact  that  appellee  had 
contracted  to  sell  some  of  the  lumber  to  be  cut  at 
his  mill  to  the  Covington  parties.  In  the  absence  of 
such  notice  (given  as  indicated  in  this  opinion),  evi- 
dence of  the  prices  at  which  the  lumber  was  sold,  or 
of  the  loss  sustained  by  appellee  because  the  contract 
of  sale  was  not  fulfilled,  ought  not  to  have  been 
received.  Home  v.  Midland  Railway  Co.,  L.  R.  7  C. 
P.  583,  8  C.  P.  131;  Borries  v.  Hutchinson,  18  C.  B. 
(N.  S.)  445,  463;  Messmore  v.  N.  Y.  Shot  &  Lead  Co., 
40  N.  Y.  422.  Nor  was  it  relevant  that  appellee  was 
forced  to  sell  his  mill  at  a  less  price  than  its  actual 
value,  because  he  could  not  get  back  his  missing 
machinery.  If  the  evidence  should  be  on  another  trial 
as  it  was  on  the  last,  then  the  jury  should  be  instructed 
to  award  nominal  damages  only. 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial  under  proceedings  consistent  herewith. 
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CASB  41.— INDICTHHNT     AOAINST     W.     W.     BU&AKK    TCOL 
USURPATION  OP  OFFICB.--Jime  26. 

Eubank  v.  Gommoawealth 

Api)eal  from  Montgomery  Circuit  Court 

A.  W.  YoxTNO,  Circuit  Judge. 

Defendant  convicted  and  appeals. — ^Reversed. 

Oflioera — Offenses — ^UsuFiiatlon  of  Office— Defendant  was  nol 
guilty  of  usurpation  of  oftioe  within  Ky.  Stats.,  IddS,  See. 
1364L,  making  it  an  offense  for  any  person  to  kold  any  offloe 
after  his  election  thereto  shall  have  been  declared  illegal  hy 
a  court  of  competent  jurisdiction,  or  to  usurp  any  office  es- 
tablished by  law,  where,  though  hla  Section  to  the  office  ef 
road  supervisor  was  not  legal,  he  was  put  into  it  by  the  fiscal 
court,  and,  though  he  retained  possession  and  exercised  the 
duties  of  the  office  after  the  fiscal  court  had  declared  the 
oflice  vacant,  there  had  nev^r  been  a  judicial  determibiatioiL 
that  the  election  was  illegal  by  a  coozt  at  coinpetent  Juris- 
diction. 

0*Rear,  C.  J.,  and  Lassing,  J.,  dissenting. 

C.  C.  TURNBR  for  appellaaft. 

J.  H.  HAZELRIGG.  JNO.  E.  COOPER,  R.  H.  WINN  of  counseL 

AUTHORITIES  CITED. 

Civil  Code,  Sec.  334;  CriuL  Code,  Sec.  348;  Commonwealth 
V.  McCready,  2  Metcalf,  377;  Commonwealth  v.  Tarvin,  Judge, 
72  S.  W.,  13;  Biggs  v.  McElvain's  exrx.,  3  A.  K.  Marshall.  360; 
Freeman  v.  Branham,  17  B.  Monroe,  608;  Allard  v.  Smith,  2  Met- 
calf, 298;  Corley's  exrx.  v.  Evans  and  wife,  4  Bush,  410;  L.  ft  N. 
Railroad  v.  Barbour,  9  Ky.  Law  Rep.,  934;  Commonwealth  v. 
Lewis'  admr.,  19  Ky.  Law  Rep.,  170;  Adkins  v.  Commonwealth, 
19  Ky.  Law  Rep.,  1300;   Craft  v.  Allen.  21  Ky.  Law  Rep.,  244; 
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BeaXtyvlIle  &  C.  R.  R.  Co.  v.  Plummjer,  otc,  21  Ky.  Law  Rep.^ 
683;  L.  &  N.  R.  R.  Co.  v.  Turner,  5  Ky.  Law  Rep.,  544;  Tweedy 
V.  Commonwealth,  2  Metpealf,  380;  Ky.  L.  &  X.  Co.  v.  Reynolds, 
22  Ky.  Law  Rep.,  2Q;  Meadows  ▼»  Campbell,  1  Bush,  104;  Smithy 
etc.  Y.  BlaJtoxnan,  8  Buah,.  476;  Gatea  v.  IPayis,  86  S.  W.,  1132; 
Commonwealth  v.  Adams,  16  B.  Monroe,  338;  Commonwealth  v. 
Meludin,  4  Ky.  Law  Rep.,  261;  Prater  v.  Cbnunonwealfh,  4  Ky. 
Laiw  Rep.,  37';  Wallaoe  ▼;  Ctinimonwealth,  8^  Ky.  Law  Rep.,  436; 
Straiton  v.  Commonwealth,  8  Ky.  Law  Beipi,  7d;  Sklnnec  v<..  Com- 
monwealth;. 9  Ky.  Law  Rep.,  682;  Commonwealth  v.  Cole,  9  Ky. 
Law  Rep.,  685;  Commonwealth  Diet.  Co.  v.  Commonwealth,  10  Ky. 
Law  Rep.,  816;  Vandlver  v.  Griffith,  2  Metcalf,  425;  Lynch  v. 
Refynolds,  6  Bu£h,  549;  E2ariy  v.  Sutton,  24  Ky.  Law  Rep.,  2381; 
Newport  N«  M.  V.  Co.  v.  Stavig,  17  Ky.  Law  Rep.,  1113;  Knecht 
y.  Louisville  Home  Telephone  Co.,  28  Ky.  Law  Rep..  456. 

N.  B.  HAYS,  C.  H.  MORRIS,  LEWIS  APPBRSON  and  C.  P. 
THOMAS  for  appellea. 

AUTHORITIES  CITED. 

Ky.  Stats.,  Sees.  4313,  4344,  1838,  1364;  Palmer  ▼.  Common- 
wealth, 29  Ky.  Law  Rep.,  219;.  Fleming  Co.  Fiscal  Court  v.  Howe, 
28  Ky.  Law  Rep.,  458;  Pulaski  Co.  v.  Sears,  25  Ky.  Law  Rep., 
1381;  Boyd  Co.  v.  Arthur,  26  Ky.  Law  Rep.,  908;  Daviees  Co.  v. 
Goodwin,  25  Ky.  Law  Rep.,  1081. 

Opinion  op  the  Ooubt  by  Judgb  Settle — Revers- 
ing. 

Appellant  was  indicted  b^  the  grand  jniy  of  Mont- 
gomerjr  county  for  usurpation  of  oflSce.  The  office 
he  was  alleged  to  have  usurped  was  that  of  supervisor 
of  roads  in  and  for  Montgomery  county;  it  being,  in 
substance,  charged  in  the  indictment  that  though  he 
had  never  been  elected  or  appointed  to  the  office  in 
question,  and  knew  he  was  not  entitled  thereto,  appel- 
lant unlawfully  and  wilfully  took  possession  of  and 
held  it  from  April  5,  1905,  to  January  1,  1906,  during 
which  time  he  pretended  to  cause  work  to  be  done  on 
tbe  public  roads  of  the  county,  and  wilfully  and  unlaw- 
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fully  certified  to  the  fiscal  court  of  the  county  for 
payment  claims  for  work  alleged  to  have  been  done 
thereon  by  others,  and  also  claimed  and  had  allowed 
by  the  fiscal  court  compensation  to  the  amount  of 
$600  for  his  own  alleged  services  as  supervisor  of 
roads  for  the  same  time,,  and,  in  addition,  that  he 
attempted  to  displace  from  the  oflSce  of  supervisor 
of  roads  for  the  county  0-.  P.  Douglass,  the  duly 
elected  and  lawful  incumbent  thereof.  Appellants 
trial  under  the  indictment  resulted  in  his  convic- 
tion, the  jury  by  their  verdict  finding  him  guilty  as 
charged  and  fixing  his  punishment  at  a  fine  of  $500. 
He  was  refused  a  new  trial,  and  by  this  appeal  seeks 
a  reversal  of  the  judgment  of  conviction.- 

His  first  contention  is  that  the  lower  court  should 
have  sustained  his  demurrer  to  the  indictment.  This 
contention  is  without  merit.  The  indictment  is  suffi- 
ciently clear  and  comprehensive  in  its  **  statement  of 
the  acts  constituting  the  oflfense  to  enable  a  person  of 
common  understanding  to  know  what  is  intended!, 
and  with  such  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  on  conviction  according 
to  the  right  of  the  case."  Crim.  Code  Prac.  subsec- 
tion 2,  section  122. 

Appellant's  second  contention  is  that  the  court  at 
the  conclusion  of  the  Commonwealth's  evidence  should 
have  peremptorily  instructed  the  jury  to  find  him 
not  guilty.  This  contention  necessitates  a  careful 
review  of  the  evidence  relied  on  by  the  common- 
wealth to  establish  appellant's  guilt.  Appellant  and 
one  Stokely  were  elected  supervisors  of  roads  for 
Montgomery  county  by  the  fiscal  court  of  the  county 
April  5,  1904,  for  a  term  of  two  years  each.  Each  of 
them  at  once  qualified  by  executing  bond  and  taking 
the  oath  of  office.    At  the  same  term  of  the  court  an 
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order  was  entered  dividing  the  county  into  two  dis- 
tricts. Appellant  was  given  control  of  the  public 
roads  and  turnpikes  of  one  of  the  districts,  and 
Stokely  of  those  of  the  other.  At  the  April  term, 
1905,  of  the  fiscal  court  Stokely  resigned  as  super- 
visor. Whether  his  resignation  was  due  to  the  dis- 
covery by  the  fiscal  court  that  the  election  of  more 
than  one  county  supervisor  of  roads  by  the  fiscal 
court  was  unauthorized  by  the  statute,  or  some  other 
cause,  does  not  appear ;  but  there  was  an  effort  made 
at  the  time  of  his  resignation  by  some  members  of 
the  fiscal  court  to  elect  a  supervisor  of  roads.  It  is 
not  clear  from  the  order  then  entered  whether  it  was 
proposed  to  elect  another  supervisor  to  take  Stokely 's 
place,  or  that  of  both  appellant  and  Stokely. 
At  any  rate  no  election  was  held  immediately 
following  Stokely's  resignation,  probably  because  the 
county  judge  at  the  time  advised  the  other  members 
of  the  court  that  the  election  of  another  supervisor 
of  roads  would  be  improper,  as  appellant  was  still 
supervisor  and  had  yet  a  year  of  the  term  for  which 
he  was  supposed  to  have  been  elected  to  serve.  On 
August  4,  1905,  by  a  resolution  adopted  by  a  majority 
of  the  fiscal  court  and  entered  of  record  as  an  order, 
it  was  declared  that  a  vacancy  existed  in  the  office  of 
supervisor  of  roads  for  Montgomery  county,  and  had 
so  existed  since  April  5, 1905,  but  no  election  was  then 
held  by  the  fiscal  court  to  fill  such  alleged  vacancy. 
However,  on  Oct  3.  1905,  an  election  of  a  supervisor 
of  roads  to  fill  the  alleged  vacancy  was  held  by  that 
court  which  resulted  in  the  election  of  G.  P.  Douglass 
by  a  vote  of  a  majority  of  its  members.  The  latter 
on  October  17,  1905,  gave  bond  and  duly  qualified  as 
such  supervisor.  Notwithstanding  the  action  of  the 
fiscal  court  of  August  4,  1905,  by  which  the  office  of 
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Buperviflor  of  roada  for  the  eoosty  was  deckured 
vacant,  and  its  action  of  October  3d  in  eleeting  Dong- 
lass  to  that  office,  appellant  stiU  claiming  to  be  the 
lawful  incumbent  of  the  office,  assumed  and  continued 
to  act  as  supervisor  until  January  1,  1906,  and  from 
April  5,  1905,  to  January,  1906,  he  caused  work  to 
be  dpne  on  certain  roads  and  pikes  of  the  county,,  and 
performed  other  services  appertaining  to  the  office 
of  supervisor  of  roads,  as  if  his  right  to  so  act  had. 
never  been  questioned  On  April  5,  1906,  he  pre- 
sented to  the  fiscal  court  an  account  of  $600,.  salary 
for  services  alleged  to  have  been  rendered  by  him 
as  supervisor  of  roads  between  April  5,  1905,  and 
January  1,  1906.  His  claim  and  those  of  others  for 
work  done  on  the  county  roads  by  his  employment 
were  allowed  by  the  fiscal  court,  though  the  allowance 
of  his  claim  was  resisted  by  the  county  attorney,  who 
later  prosecuted  an  appeal  to  the  circuit  court  of 
the  county  in  the  effort  to  defeat  it,  which  appeal 
appears  to  be  yet  undecided. 

Do  the  undisputed  facts  referred  to  show  appellant 
guilty  of  the  usurpation  charged?  The  indictment 
against  appellant  was  found  under  section  1364,  Ky. 
St.,  1903,  which  provides:  '*If  any  person  shall  usurp 
any  office  established  by  the  Constitution  or  laws  of 
this  Commonwealth,  or  shall  knowingly  hold  and  pre- 
tend to  exercise  such  office,  after  his  election  or 
appointment  thereto  shall  have  been  declared  by  a 
court  of  competent  jurisdiction  illegal  or  void,  or  after 
his  term  of  office  has  constitutionally  or  legally 
expired,  he  shall  be  guilty  of  a  misdemeanor  and  fined 
in  a  sum  not  less  than  $500»00,  nor  more  than 
$1,500.00.'*  In  construing  the  section,  supra,  thi» 
court,  in  Palmer  v.  Commonwealth,  122  Ky.  693,  92. 
S.  W.  588,  29  Ky.  Law  Rep.  219,  said:  ** An  analysis 
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of  section  1364  shows  that  it  provides  for  three  dis- 
tinct offenses:  First,  the  usurpation  of  an  office;  sec- 
ondly, knowingly  holding  and  pretending  to  exercise 
an  office  after  the  election  or  appointment  of  the  in- 
cumbent has  been  declared  illegal  by  a  court  of  com- 
petent jurisdiction ;  and,  third,  holding  over  after  the 
term  of  the  incumbent  has  constitutionally  or  legally 
expired.  •  •  •  Webster  defines  the  word  *  usurp* 
as  follows:  *To  commit  seizure  of  place,  power,  func^ 
tion,  or  the  like,  without  right;  to  seize  and  hold  it  in 
IK>sses8ion  by  force  or  without  right;  as  to  usurp  a 
throne,  etc/  Bouvier  in  his  Law  Dictionary  defines 
*  usurper'  to  be  one  who  intrudes  himself  into  an  office 
which  is  vacant  and  ousts  the  incumbent  without  any 
color  of  title  whatever.  His  acts  are  void  in  every 
respect.  *  *  *  To  usurp  an  office,  then,  is  to  sieze 
it  by  force,  actual  or  constructive,  without  any  color 
of  right  or  title.  •  •  •  Wayman  v.  Commonwealth, 
14  Bush,  466. ' '  Obviously  appellant  is  not  an  usurper? 
While  his  election  to  the  office  of  supervisor  of  roads 
was  not  legal  or  valid  (Fleming  County  Fiscal  Court 
V.  Howe,  County  Judge,  etc.,  121  Ky.  478,  89  S.  W. 
225,  28  Ky.  Law  Rep.  458),  he  did  not  seize  or  hold  it 
by  force,  nor  did  he  *  intrude  himself  into  it  when 
vacant,  or  oust  the  incumbent  without  any  color  of 
title  whatever.''  On  the  contrary,  he  was  put  into  it 
by  the  act  of  the  fiscal  court  under  the  mistaken  belief 
on  the  part  of  the  members  of  the  court,  and  on  his 
part  as  well,  that  his  election  to  the  office  was  legal. 
Therefore,  in  taking  possession  of  the  office  he  was  not 
an  intentional  wrongdoer.  Even  when  the  fiscal  court 
considered  the  question  of  electing  a  supervisor  of 
roads  immediately  following  the  resignation  of  Stoke- 
ly,  it  was  not  then  claimed  by  any  of  its  members  that 
his  election  was  void.    On  the  contrary,  the  election  of 
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a  supervisor  at  that  time  was  prevented  by  the  advice 
of  the  county  judge  that  appellant  was  still  supervisor, 
and  the  election  of  another  would  not  be  legal.  By 
this  advice  it  was  meant  that  appellant's  election  was 
then  believed  to  be  legal. 

It  is  equally  obvious  that  appellant  does  not  fall 
within  the  third  offense  named  in  the  statute,  for  it 
is  not  claimed  that  he  was  guilty  of  holding  on  to  the 
oStce  in  question  after  the  expiration  of  a  term  to 
which  he  had  been  legally  or  otherwise  elected.  If 
guilty  of  any  offense  at  all  within  the  meaning  of  the 
statute,  it  was  the  second  defined  therein,  viz.,  that  of 
knowingly  holding  and  pretending  'to  exercise  the 
duties  of  an  office  after  his  election  or  appointment 
thereto  had  been  declared  illegal  or  void  by  a  court  of 
competent  jurisdiction.  In  our  opinion  he  was  not 
guilty  of  the  offense  last  named.  While  it  is  true  he 
retained  possession  and  exercised  the  duties  of  the 
•office  of  supervisor  of  roads  after  the  fiscal  court 
declared  the  office  vacant,  and  after  the  election  of 
Douglass,  there  was  never  a  judicial  determination  by 
a  court  of  competent  jurisdiction  that  his  election  to 
the  office  in  question  was  illegal  or  void.  The  fiscal 
court  was  a  tribunal  possessing  the  jurisdiction  to 
decide  that  question,  but  it  did  not  do  so.  Its  judg- 
ment on  the  subject  went  no  further  than  to  declare 
a  vacancy,  but  this  was  without  legal  notice  to  appel- 
lant, as  was  the  election  of  his  successor.  Conse- 
quently he  had  no  day  in  court,  or  opportunity  to  show 
Ms  right,  if  any  he  had,  to  continue  in  the  office.  It 
cannot,  therefore,  be  claimed  that  the  declaration  of 
vacancy  made  by  the  fiscal  court  operated  to  oust 
appellant  from  the  office.  As  de  facto  supervisor  of 
roads  he  was  entitled  to  notice  of  the  action  contem- 
plated by  the  court.   Such  notice  was  necessary  to  give 
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it  jurisdiction  of  his  peFson,  and,  in  the  absence  of 
such  notice,  the  proceeding  was  not  by  due  process  of  • 
law,  as  far  as  he  was  concerned,  for  which  reason  he 
was  not  concluded  thereby.  The  question  is  not 
affected  by  the  fact  that  his  election  was  void  under 
the  statute ;  for,  according  to  the  language  and  mean- 
ing of  the  statute,  it  was  necessary  for  it  to  be  declared 
void  by  a  court  of  competent  jurisdiction,  after  legal 
notice  to  appellant,  to  make  him  guilty  of  the  second 
offense  created  by  the  statute. 

The  decision  of  this  court  in  Fleming  County  Fiscal 
Court  V.  Howe,  etc.,  121  Ky.  478,  89  S.  W.  225,  28  Ky. 
Law  Rep.  458,  to  the  effect  that  only  one  supervisor 
of  roads  can  be  elected  for  a  county,  was  not  rendered 
until  November  17,  1905,  more  than  a  month  after  the 
election  of  Douglass  to  the  office  of  supervisor  of 
roads  for  Montgomery  county,  and  but  little  more  than 
a  month  before  appellant  surrendered  the  office.  Ap- 
pellant during  the  entire  time  of  his  exercise  of  the 
duties  of  the  office  of  supervisor  of  roads  was  at  least 
a  defacto  officer.    In  Mechem  on  Public  Officers,  sec- 
tion 321,  it  is  said:    ''Contradistinguished  from  the 
officer  de  facto  is  the  mere  usurper  or  intruder,  who  is 
one  who  has  intruded  upon  the  office  and  assumes  to 
exercise  its  functions  without  either  the  lawful  title 
or  the  color  of  right  to  it.     His  acts,  therefore,  are 
entirely  void.    He  may,  however,  as  is  stated  in  the 
last  section,  grow  into  an  officer    de    facto,    if   his 
assumption   of   the   office    is    acquiesced  in."    It  is 
further  said  by  the  same  author  in  section  322:    ''It 
is  evident  that  two  -different  persons  cannot  at  the 
same  time  be  in  the  actual  occupation  and  exercise  of 
an  office  for  which  one-  incumbent  only  is  provided  by 
law.    There  tannot,  therefore,  be  an  officer  de  jure  and 
another  officer  de  facto  in  possession  of  the  same 
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oflSce  at  the  same  time.  Hence,  if  the  dfflcei-  de  jute 
is  in,  there  is  Ao  room  for  an  officer  de  facto ;  and,  if 
the  officer  de  facto  is  in,  the  officer  de  jure  cannot  be 
in  also.''  Notwithstanding  its  declaration  of  a  vacancy 
in  the  office,  and  the  election  of  Douglass,  the  fiscal 
court,  as  abundantly  shown  by  the  testimony  of  the 
Commonwealth,  thereafter  recognized  appellant  as  a 
de  facto  officer.  As  late  as  September,  1905,  it  received 
his  report  of  work  on  the  roads  of  the  county  as  super- 
visor, and  on  April  5,  1906,  allowed  his  claim  for 
salary  as  such  officer  for  the  last  year  of  his  incum- 
bency of  the  office.  However,,  we  do  not  mean  to  say 
whether  his  claim  should  or  should  not  have  been 
allowed;  that  being  a  question  to  be  decided  on  tiie 
appeal  by  the  circuit  court. 

In  view  of  the  admitted  facts  shown  by  the  record, 
appellant's  conviction  was  unauthorized,  and  the 
court  should  have  peremptorily  instructed  the  jury  to 
acquit  him. 

Wherefore  the  judgment  is  reversed  for  a  new  trial, 
and  for  further  proceedings  consistent  with  the 
opinion. 

Cheep  Justice  O'Reab  and  Judge  Lassing  dissent 
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CASE  42.— INDICTMENT  AGAINST   J.   W.   HENRY   AND  OTH- 
ERS FOR  MALFEASANCE  IN  OFFICE.— June  26. 

Henry,  :etc.,[v.  Commonwealth  ^  ^ 

Appeal  from  Montgomery  Circuit  Court. 

A.  W.  Young,  Circuit  Judge. 

Defendants  convicted,  and  appeal. — Reversed 

1.  Officers — ^De  Facto  Officers — Acting  Under  Invalid  Election. — 

A  person  assuming  the  duties  of  supervisor  of  roads  by  vir- 
tue of  a  void  election  by  the  fiscal  court,  and  discharging  the 
duties  of  nSiie  office  with  the  acquiescence  of  tbe  court,  even 
after  th«  office  had  been  declared  vacant  and  another  su- 
:pervi8or  elected,  is  an  officer  de  facto. 

2.  Counties — County  Board — Criminal  Responsibility  of  Members. 

— ^The  members  of  a  county  fiscal  court  in  allowing  the 
claim  of  a  de  facto  supervisor  of  roads  agalnsi  the  county 
acted  in  a  judicial  or  quasi  judicial  capacity,  and  were  not 
criminally  liable  for  an  error  of  judgment,  departure  from 
sound  policy  or  an  act  contrary  to  law,  where  they  acted 
honestly  and  with  good  motives. 

C.    C.    TURNER,   HAZELRIGG,    CHENAULT    &    HAZELRIGG, 
JNO.  E.  COOPER  and  R.  H.  WINN  for  appellants. 

N.  B.  HAYS,  Attorney  General,  C.  H.  MORRIS  and  C.  F.  THOM- 
AS for  Conomonwealth. 

See  .citations  of  authorities  for  both  appellant  and  appellee  in 
case  of  Eubank  v.  Commonwealth  in  this  volume. — Reporter. 

OpIKION  OF  THE   CoUBT  BY  JuDGE   SeTTLE. — ^EcverS- 

ing. 

The  appellants,  J.  W.  Henry,  T.  N.  Perry,  and  C.  L. 
Dean,  together  with  J.  H.  Schultz,  all  justices  of  the 
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-peace  in  and  for  Montgomery  county  and  members  of 
its  fiscal  court,  were  indicted  by  the  grand  jury  of  that 
county  for  malfeasance  in  office.  Later  the  appellants 
were  tried  in  the  circuit  court  for  the  offense  in  ques- 
tion, and  each  found  guilty  by  verdict  of  the  jury;  the 
punishment  of  the  appellants  Henry  and  Dean  being 
•  fixed  at  a  fine  of  $350  each,  and  that  of  appellantPerry 
at  $100.  The  court  entered  judgment  against  appel- 
lants in  favor  of  the  Commonwealth  for  these  fines, 
and,  in  addition,  declared  their  right  to  the  offices 
held  by  them,  respectively,  forfeited,  and  the  offices 
vacant.  Appellants  thereupon  applied  for  and  were 
refused  a  new  trial,  following  which  they  superseded 
the  judgment  and  prosecuted  this  appeal. 

The  charge  of  malfeasance  made  in  the  indictment 
was  based  upon  the  act  of  each  of  the  appellants  in 
voting  in  their  official  capacity  as  members  of  the 
fiscal  court  to  allow  and  pay  out  of  the  funds  of  Mon1> 
gomery  county  a  claim  of  $600  in  favor  of  one  W.  W. 
Eubank,  demanded  by  the  latter  as  a  year's  salary 
for  services  alleged  to  have  been  performed  by  him  as 
supervisor  of  the  roads  and  turnpikes  of  Montgomery 
county ;  it  being  alleged  in  the  indictment  that  Eubank 
was  not  and  had  never  been  supervisor  of  the  roads 
and  turnpikes  of  the  county,  that  he  was  not  entitled 
to  the  salary  claimed  or  any  part  thereof,  and  that 
these  facts  were  known  to  appellants  when  they  voted 
to  allow  and  pay  the  salary.  It  was  therefore  charged 
in  the  indictment,  argued  on  the  trial  in  the  court 
below,  and  is  now  contended  that  in  voting  to  appro- 
priate the  money  of  Montgomery  county  to  the  pay- 
ment of  Eubank 's  claim  appellants  acted  willfully, 
unlawfully,  and  corruptly,  and,  if  so,  they  were  guilty 
of  malfeasance  as  charged.  It  appears  from  the  rec- 
ord that  Eubank  and   one  Stokely  were  together 
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elected  supervisors  of  the  roads  and  turnpikes  of 
Montgomery  county  by  the  fiscal  court  in  April,  1904, 
for  two  years  eisich,  and  that  each  of  them  immediately 
qualified  by  giving  bond  and  taking  the  oath  of  office. 
At  the  same  term  of  the  court  an  order  was  entered 
dividing  the  countyintotwt)  road  districts.  Eubank  was 
given  charge  of  the  roads  and  turnpikes  in  one  of 
these  districts,  and  Stokely  of  the  roads  and  turnpikes 
in  the  other.  At  the  April  term,  1905,  of  the  fiscal 
court,  Stokely  resigned  as  supervisor  of  roads,  and 
there  was  at  the  same  time  some  talk  among  the  mem- 
bers of  the  fiscal  court  about  electing  a  supervisor  of 
roads.  Indeed,  a  resolution  to  that  effect  was  offered, 
but  not  adopted,  because  the  members  of  the  court 
were  advised  by  the  county. judge  that  the  county 
could  have  but  one  supervisor  of  roads,  and  that,  as 
Eubanks  was  still  acting  in  that  capacity  and  would 
continue  to  do  so  for  another  year,  the  election  of 
another  would  be  unauthorized.  Thereupon  the  mat- 
ter of  electing  a  road  supervisor  was  for  the  time 
being  dropped.  But  at  a  regular  term  of  the  fiscal- 
court  held  August  4,  1905,  a  resolution  adopted  by  a 
majority  vote  of  its  members  was  entered  of  record 
declaring  the  office  of  road  supervisor  vacant.  At  a 
subsequent  term  of  the  fiscal  court,  which  convened  / 
October  3,  1905,  an  election  was  held  to  fill  the? 
vacancy,  and,  a  majority  of  the  members  of  the  court 
having  voted  for  G.  P.  Douglass,  he  was  declared  duly 
elected  supervisor  of  roads  for  Montgomery  county 
for  a  term  of  two  years.  Douglass  about  two  weeks 
later  executed  bond  and  duly  qualified  as  such  super- 
visor. 

The  action  of  the  fiscal  court  on  August  4,  1905, 
declaring  a  vacancy  in  the  office  of  supervisor  of 
roads,  was  doubtless  superinduced  by  the  opinion  of 
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this  court  in  the  case  of  Boyd  Co.  v.  Arthur,  118  Ky. 
932,  82  S.  W.  613,  26  Ky.  L.  B.  908,  decided  November 
4, 1904,  in  which  it  was  held  that  a  county  judge  could 
not  be  empowered  by  the  fiscal  court  of  a  county  to 
perform  the  duties  of  road  supervisor.  In  reaching 
that  conclusion  this  court  in  part  said:  *'The  statutes 
that  we  have  referred  to  have  the  same  end  in  view 
when  they  forbid  the  members  of  the  fiscal  court  being 
interested  in  any  contract  or  work,  and  in  providing 
that  they  may  appoint  one  supervisor  for  the  whole 
county  and  exercise  supervision  over  him.'*  In  the 
case  of  Fleming  County  Fiscal  Court  v.  Howe,  County 
Judge,  etc.,  121  Ky.  478,  89  S.  W.  225,  28  Ky.  Law 
Bep.  458,  decided  November  18,  1905,  and  therefore 
after  the  Montgomery  county  fiscal  court  declared 
that  a  vacancy  existed  in  the  ofl5ce  of  road  supervisor 
for  that  county,  and  also  after  the  election  of  Doug- 
lass, the  question  of  whether  the  fiscal  court  can  elect 
more  than  one  supervisor  of  roads  for  the  county  was 
for  the  first  time  presented  to  this  court  for  decision. 
The  Fleming  county  fiscal  court  had  elected  six  super- 
visors of  roads  for  that  county.  In  that  case  this 
court,  after  quoting  and  construing  the  statutes  as  to 
the  duties  of  the  fiscal  court  in  respect  to  the  roads 
and  turnpikes  of  the  county,  said:  **Ky.'St.,  1903,  sec- 
tion 4313,  empowers  the  fiscal  court  of  any  county 
wherein  the  roads  are  worked  by  taxation,  to  appoint 
a  *  supervisor  of  roads  in  and  for  the  county.'  Section 
4314  requires  the  supervisor  to  take  an  oath,  and  give 
bond  for  the  faithful  performance  of  his  duties.  Sec- 
tion 4315  prescribes  his  duties  with  great  particu- 
larity. Section  4344  permits  the  fiscal  court  to  author- 
ize the  supervisor  to  appoint  assistant  supervisors  to 
aid  him  in  the  discharge  of  his  duties,  and  section 
4346  directs  the  fiscal  court  to  fix  and  appropriate 
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money  to  pay  a  reasonable  compensation  to  the  super- 
visor annually  and  also  to  pay  any  assistant  8ui)er- 
visor  for  his  services.  The  statute  in  respect  to  turn- 
pike and  gravel  roads  (Act  March  17,  1896;  Acts 
1896,  p.  39,  c.  27;  Ky.  St.,  1903,  section  4748a,  subsecs.  ^ 
1-16,  inclusive)  does  not  provide  for  the  appointment 
of  a  supervisor,  or  mention  such  an  officer,  but  it  does 
declare  that  turnpike  or  gravel  roads  acquired  or  con- 
structed by  a  county  shall  become  public  roads  and 
be  maintained  and  kept  in  repair  by  and  through  the 
fiscal  court  of  the  county,  and  that  the  fiscal 
court  may  provide  for  keeping  them  up  as  is 
directed  and  permitted  under  the  *  general  road  law,* 
or  it  may  adopt  rules  for  otherwise  maintaining  them. 
The  fiscal  court  seems  to  have  attempted  to  follow 
both  these  plans  in  maintaining  its  turnpikes,  for  it 
adopted  certain  rules  applicable  to  the  turnpikes 
alone  as  provided  by  the  statute  in  regard  to  turn- 
pikes and  gravel  roads,  but  in  appointing  supervisors 
to  take  charge  of  and  keep  the  turnpikes  in  order,  it 
endeavored  to  follow  the  general  road  law  without 
conforming  to  its  requirements,  for  the  statute  as  to 
public  roads,  known  as  the  general  road  law,  as  before 
remarked,  allows  the  appointment  of  but  one  super- 
visor of  roads  by  the  fiscal  court,  though,  by  order  of 
that  court,  he  (the  supervisor)  may  appoint  assist- 
ant supervisors.  We  know  of  no  reason  why  the  fiscal 
court  may  not  maintain  the  turnpikes  of  the  county 
under  rules  adopted  for  that  purpose  as  provided  by 
the  statute  as  to  turnpikes,  and  at  the  same  time  avail 
itself  of  the  right  conferred  by  the  statute  regarding 
other  public  roads  to  appoint  a  supervisor  to  take 
control  of  them.  But,  if  it  does  so,  it  can  appoint  but 
one  supervisor.  The  fiscal  court  is  a  court  of  limited 
jurisdiction.    Its  powers  are  defined  by  statute,  and 
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must  be  exercised  accordingly.  It  Cannot  create 
offices  or  appoint  officers  without  statutory  author- 
ity/^ 

In  view  of  the  conclusion  expressed  by  this  court  in 
the  case  supra,  it  is  patent  that  the  election  of  Eubank 
by  the  fiscal  court  was  void.  But,  conceding  this  to  be 
true,  was  he  not  supervisor  de  facto  until  th^  office 
was  declared  vacant  by  the  fiscal  court  August  4, 
1905,  and  even  after  that  time  as  long  as  his  discharge 
of  the  duties  of  the  office  was  acquiesced  in  by  the 
fiscal  court.  **An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law,  upon 
principles  of  policy  and  justice,  will  hold  valid  so  far 
as  they  involve  the  interests  of  the  public  and  third 
persons,  where  duties  of  the  office  were  exercised, 
first,  without  a  known  appointment  or  election,  but 
under  such  circumstances  of  reputation  or  acqui- 
escence as  were  calculated  to  induce  people,  without 
inquiry,  to  submit  to  or  invoke  his  action  supposing 
him  to  be  the  officer  he  assumed  to  be ;  second,  under 
color  of  a  known  or  valid  appointment  or  election,  but 
where  the  officer  has  failed  to  conform  to  some  prece- 
dent, requirement,  or  condition,  as  to  take  an  oath, 
give  a  bond,  or  the  like;  third,  under  color  of  a  known 
election  or  appointment,  void  because  the  officer  was 
not  eligible,  or  because  there  was  a  want  of  power  in 
the  electing  or  appointing  body,  or  by  reason  of  some 
defect  or  irregularity  in  its  exercise,  such  ineligibility, 
want  of  power  of  defect  being  unknown  to  the  public ; 
fourth,  under  color  of  an  election,  or  appointment  by 
or  pursuant  to  a  public  unconstitutional  law,  l)efore 
the  same  is  adjudged  to  be  such.''  Mechem  on  Public 
Officers,  section  318.  That  Eubanks  was  not  an  usur- 
per in  attempting  to  perform  the  duties  of  the  office 
in  question   after  the  alleged  vacancy    therein  was 
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declared  by  the  fiscal  court  was  this  day  decided^  by 
this  court  in  the  case  of  Eubank  v.  Commonwealth, 

126  Ky. ,  103  S.  W.  368,  31  Ky.  Law  Rep.  746. 

He  certainly  took  possesison  of  the  office  in  the  begin- 
ning under  and  by  virtue  of  the  election  at  the  hands 
of  the  fiscal  court,  which,  though  void,  because  that 
body  was  without  power  to  elect  him  in  conjunction 
with  another  to  the  one  office,  at  least  relieves  him  of 
the  onus  of  having  seized  or  intruded  upon  the  office 
and  assumed  to  exercise  its  functions  without  color 
of  right.  Not  only  did  he  undertake  in  good  faith  the 
performance  of  its  duties,  but,  in  electing  both  hin 
and  Stokely  to'  the  same  office,  permitting  them  to 
assume  its  functions  and  Eubank  to  continue  m  liit; 
office  after  its  declaration  of  a  vacancy  therein  and 
the  election  of  Douglass  thereto,  the  fiscal  court, 
though  laboring  under  a  mistake  as  to  the  meaning 
of  the  staute  creating  the  office,  evidently  acted  in 
good  faith.  The  appellant  Dean  was  elected  and 
appellants  Henry  and  Perry  re-elected— each  from 
his  own  magisterial  district — ^justices  of  the  peace  at 
the  regular  November  election,  1905,  for  terms  begin- 
ning the  first  Monday  in  January,  1906,  and  each  of 
them  duly  qualified  by  giving  bond  and  taking  the  oath 
of  office  December  18,  1905. 

As  before  stated,  the  claim  of  $600  presented  by 
Eubank  to  the  fiscal  court  at  its  April  term,  1906,  was 
for  salary  alleged  to  be  due  him  as  road  supervisor 
for  the  year  ending  January  1,  1906.  Appellants  and 
their  associate,  Schultz,  who  for  some  reason  unex- 
plained in  the  record  was  not  tried,  voted  to  allow 
his  claim,  and,  as  the  four  constituted  a  majority  of 
the  court,  it  was  allowed.  It  now  remains  to  be  deter-r 
mined  whether  there  was  any  evidence  introduced 
upon  the  trial  which  conduced  to  prove  that  appel- 
lants or  any  of  them  in  thus  voting  were  actuated  by 
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a  corrupt  motive.  It  is  insisted  for  the  common- 
wealth that  such  proof  is  furnished  by  the  facts  that 
appellants,  before  voting  to  allow  Eubank 's  claim, 
were  advised  that  his  election  was  void,  for  the  fiscal 
court  had  so  declared  in  August,  1905,  and  confirmed 
that  declaration  by  electing  a  road  supervisor  in  Octo- 
ber following;  and  also  because  the  county  attorney, 
while  the  claim  was  being  considered  by  the  fiscal 
court,  cited  and  read  from  the  cases  of  Boyd 
County  V.  Authur,  and  Fleming  County  Fiscal 
Court  V.  Howe,  supra,  to  show  that  the  election  of 
Eubank  was  void,  and  from  that  premise  argued  that 
his  claim  for  salary  was  invalid,  and  should  therefore 
be  rejected.  The  testimony  referred  to  was,  it  is  true, 
made  by  the  Commonwealth,  but  the  inferences  deduc- 
ible  therefrom  do  not  necessarily  prove  a  corrupt 
motive  on  the  part  of  any  of  the  appellants  in  voting 
to  allow- Eubank *s  claim.  Certainly  such  infejences 
do  not  as  strongly  tend  to  show  a  corrupt  motive  on 
the  part  of  appellants  Henry  and  Perry  in  thus  vot^ 
ing,  as  does  their  conduct,  with  respect  to  Eubank *s 
incumbency  of  the  oflSce  of  road  supervisor,  prove 
their  belief  in  the  validity  of  his  election,  however 
mistaken  that  belief;  for,  according  to  the  evidence 
appearing  in  the  record,  the  appellants,  especially 
Henry  and  Perry,  continued  to  believe  him  the  lawful 
incumbent  of  the  office  as  long  as  he  claimed  the  right 
to  remain  in  possession  of  it.  As  members  of  the 
fiscal  court,  they,  Henry  and  Perry,  voted  against  the 
order  of  that  court  of  August  4,  1905,  declaring  the 
office  vacant,  and  also  against  filling  the  vacancy  by 
the  election  of  his  successor,  Douglass,  on  October  3,* 
1905.  It  is  apparent  from  the  record  that  the  claim  of 
Eubank  was  allowed  after  considerable  discussion,  in 
which  the  county  attorney,  county  judge,  and  nearly 
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all  the  magistrates  compoeing  the  fiscal  court  took 
part;  that  the  county  attorney  excepted  to  its  allow- 
ance and  took  an  appeal  to  the  circuit  court.  How- 
ever erroneous  may  have  been  the  act  af  appellants 
in  voting  to  allow  it,  they,  as  testified  by  the  county 
judge,  made  the  statement  before  the  fiscal  court, 
when  the  claim  was  being  considered,  that  Eubank 
had  done  the  work  as  supervisor,  and  he  was  entitled 
to  his  pay  for  it.  Sohultz,  who,  though  jointly  in- 
dicted with  appellants,  was  introduced  as  a  witness 
by  the  Commonwealth,  testified  that  the  appellant 
Perry  out  of  court  told  him,  in  talking  of  the  Eubank 
claim,  **that  it  was  right  and  ought  to  be  allowed.'' 
Whatever  may  have  been  the  legal  effect  of  the  order 
of  August  4, 1905,  it  seems  to  be  conceded  that  Eubank 
performed  the  duties  of  road  supervisor  from  the 
beginning  of  the  year,  1905,  down  to  the  time  of  the 
election  of  Douglass,  and  it  also  appears  from  the 
evidence  that  he,  in  some  measure  at  least,  continued 
to  discharge  its  duties  until  the  end  of  the  year.  It  is 
but  fair  to  presume  that  appellants  as  members  of  the 
fiscal  court  had  opportunities  to  know  what  service 
he  performed,  and  whether  or  not  it  extended  over  the 
period  covered  by  his  account  presented  to  the  fiscal 
court  for  allowance. 

The  county  judge,  who  was  presumably  better 
informed  of  the  law  than  were  the  magistrates  com- 
posing the  fiscal  court,  though  of  the  opinion  when 
Eubank 's  claim  was  allowed  that  he  had  never  been 
legally  elected  road  supervisor,  nevertheless  ex- 
pressed a  different  opinion  ^t  the  April  term,  1905, 
when  Stokely  resigned,  by  then  saying  the  election  of 
another  supervisor,  as  at  that  time  proposed,  would 
not  be  proper,  for  Eubank  yet  had  a  year  to  serve 
as  the  incumbent  of  the  office.    Is  the  fact  that  he 
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afterward  changed  his  opinion  and  came  to  the  con- 
clusion that  Eubank 's  election  was  void,  to  be  taken 
as  evidence  that  the  county  judge  acted  in  bad  faith 
in  expressing  either  opinion?  Surely  not  Sinister 
or  corrupt  motives  are  not  to  be  imputed  to  those 
charged  with  the  performance  of  official  duties,  in  the 
absence  of  evidence  sufficiently  strong  to  justify  such 
inference.  Especially  is  this  true  as  to  the  acts  of 
judicial  officers.  The  law  on  this  subject  is  well 
expressed  in  Bober^on's  Kentucky  Criminal  Law,  sec- 
tion 814,  as  follows:  "A  judicial  officer  cannot  be 
punished  for  judicial  acts  performed  by  him,  however 
erroneous,  on  subjects  within  the  scope  of  his  author- 
ity and  over  which  he  has  jurisdiction.  But  this  rule 
does  not  hold  good  where  he  acts  from  some  motive  of 
malice,  partiality,  or  corruption,  or  when  he  attempts 
to  exercise  authority  where  he  has  none,  and  assumes 
jurisdiction  without  any  power.  *  *'  *  A  person 
serving  in  an  official  capacity  in  which  he  is  called 
upon  to  exercise  his  own  judgment  or  discretion  is 
not  criminally  liable  for  his  acts,  unless  he  acts  will- 
fully, maliciously,  or  corruptly.'*  19  Am.  &  Eng. 
Ency.  of  Law  ( 1st  Ed. )  503 ;  2  Bishop,  Crim.  Law  ( 7th 
Ed.)  980.  In  1  Bishop,  Criminal  Law,  section  460,  it 
is  said:  **One  serving  in  a  judicial  or  other  capacity, 
in  which  he  is  required  to  exercise  a  judgment  of  his 
own,  is  not  punishable  for  a  mere  error  therein,  or 
for  a  mistake  of  law.  His  act  to  be  cognizable  crimi- 
nally, or  even  civilly,  must  be  willful  and  corrupt." 
In  Throop  on  Public  Officers,  section  859,  we  find  the  | 

law  on  the  same  subject  thus  stated:    **The  second  ! 

class  of  exceptions  relates  to  the  nature  and  character 
of  the  particular  functions  with  respect  to  which  the 
offense  of  nonfeasance,  misfeasance,  or  malfeasance 
was  committed.     It  is  well  settled   that   a   judicial 
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ofl5cer,  from  the  highest  to  the  lowest  grade,  is  not 
punishable  criminally  for  an  honest  error  or  mistake 
made  by  him  in  performing  a  judicial  act  of  which  he 
has  jurisdiction.  So  also  an  officer  exercising  a  quasi 
judicial  power  is  not  punishable  for  any  honest  mis- 
take of  judgment  in  the  exercise  of  that  power,  but 
only  for  an  abuse  of  his  power  in  proceeding  from  a 
corrupt  or  other  improper  motive/'  Mechem  on  Pub- 
lic Officers^  section  636.  Neither  a  judicial  or  legisla- 
tive officer  is  liable  even  in  a  civil  action  for  damages 
for  an  erroneous  act  where  in  the  exercise  of  a  power 
he  is  vested  with  a  discretion.  Gregory  v.  Brown,  4 
Bibb.  28,  7  Am.  Dec.  731 ;  Hollon  v.  Lilly,  100  Ky.  553, 
18  Ky.  Law  Rep.  968,  38  S.  W.  878.  The  magistrates 
of  a  county  are  by  law  ex  officio  members  of  the  fiscal 
court.  They  are  required  to  meet  in  a  body  to  levy 
taxes  and  appropriate  funds  for  the  needs  of  the 
county.  Such  duties  are  quasi  judicial  and  at  the 
same  time  quasi  legislative  in  character,  and  for  error 
or  mistake  in  their  performance  neither  the  magis- 
trates nor  the  sureties  in  their  official  bonds  are 
responsible  in  an  action  for  damages.  Commonwealth, 
for  Use,  etc.,  v.  Kenneday,  118  Ky.  618,  82  S.  W.  237, 
26  Ky.  Law  Eep.  504 ;  Mechem  on  Public  Officers,  sec- 
tions 644-646;  Cooley  on  Torts,  276;  Pennington  v. 
Woolfolk,  79  Ky.  16,  3  Ky.  Law  Rep.  42;  McLean 
County  V.  Deposit  Bank,  81  Ky.  254,  5  Ky.  Law  Rep. 
97;  Muhlenburg  County,  etc.,  v.  Morehead,  46  S.  W. 
484,  20  Ky.  Law  Rep.  376;  Fleming  v.  Dyer,  etc.,  47 
S.  W.  444,  20  Ky.  Law  R«p.  689.  In  Throop  on  Pub- 
lie  Officers,  section  540,  we  are  told:  **The  act  of  a 
board  of  supervisors  is  judicial  when  it  allows  or 
rejects  an  account  against  the  county.*'  In  section 
552  of  the  same  work  it  is  said:  **So  it  has  been  ruled 
in  several  cases  that  county  commissioners,  super- 
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visors,  and  other  similar  bodies,  in  deciding  upon 
claims  against  the  county,  parish,  or  other  munici- 
pality, act  judicially.**  And  again,  in  section  553,  we 
are  further  told  by  the  author:  ** Where  in  the  exer- 
cise of  a  power  an  officer  is  vested  with  a  discretion, 
his  act  is  regarded  as  quasi  judicial." 

It  is  apparent  from  the  foregoing  authorities,  and 
many  others  that  might  be  cited,  that  appellants  as 
members  of  the  fiscal  court  acted  in  a  judicial  or 
quasi  judicial  capacity  in  voting  to  allow  Eubank 's 
claim.  They,  therefore,  acted  in  the  exercise  of  a 
legal  discretion,  and,  this  being  true,  although  it  be 
conceded  that  in  voting  to  allow  the  claim  in  question 
they  were  guilty  of  an  error  in  judgment,  departure 
from  sound  policy,  or  that  they  acted  contrary  to  law, 
it  is  not  sufficient  to  subject  them  to  indictment  or 
punishment  In  order  to  sustain  a  criminal  prosecu- 
tion against  appellants  for  the  act  complained  of,  it 
must  be  shown  either  that  the  act  involved  palpable 
omission  of  a  duty  imperatively  required  of  them  by 
law,  which  they  were  without  discretion  to  disregard, 
or  that  it  amounted  to  a  willful  and  corrupt  abuse  of 
such  discretion.  The  testimony  before  us  may  be 
sufficient  to  show  error  in  judgment  on  the  part  of 
appellants,  and  even  a  stubborn  or  unreasonable  dis- 
regard of  the  arguments  and  advice  of  the  county 
attorney  to  the  effect  that  Eubank 's  claim  should  have 
been  rejected,  but  it  wholly  fails  to  prove  that,  in 
voting  to  allow  the  claim,  they  acted  dishonestly  or 
from  a  corrupt  motive.  If  the  members  of  the  fiscal 
court  are  to  be  proceeded  against  criminally  or  in  a 
civil  action  for  damages  for  mere  mistakes  in  judg- 
ment, however  hurtful  to  the  public,  they  would 
itndertake  the  performance  of  their  official  duties  ia 
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a  timid  and  time-serving  manner;  if,  indeed,  they 
would  midertake  their  performance  at  all. 

The  lower  court  should  have  given  a  peremptory 
instruction  after  the  introduction  of  the  evidence  in 
behalf  of  the  Commonwealth,  directing  the  jury  to 
find  appellants  not  guilty,  and,  because  of  its  failure 
to  do  so,  the  judgment  is  reversed,  and  cause  remand- 
ed for  a  new  trial  and  further  proceedings  consistent 
with  the  opinion. 


CASE  43.— ACTION  BY  W.  S.  MOBERLY  AGAINST  THE  RICH- 
MOND TELEPHONE  CO.  TO  COMPEL  IT  TO  COM- 
PLY WITH  A  CITY  ORDINANCE  REGULATING 
TOLL. — ^June  28. 

Moberly  v.  Richmond  Telephone  Co. 

Appeal  from  Miadison  Circuit  Court. 

J.  M.  Benton,  Circuit  Judge. 

Judgment  for   defendant,   plaintiflF   appeals. — ^Af- 
firmed. 

1.  Municipal  Corporations — ^Franchises — Authority  to  Grant-^ 
Sale. — Under  Const.  Sec.  164,  providing  that  a  city  may  sell 
franchises  at  public  sale  to  the  highest  and  best  bidder  for 
a  term  not  exceeding  20  years,  a  city  has  no  power  to  grant 
a  franchise  without  offering  the  same  at  public  t^ale. 

2.  Same — Conditions. — A  city  may  annex  any  lawful  condition  to 
the  exercise  of  a  franchise  granted  to  a  public  service  cor- 
poration, which  condition  becomes  a  part  of  the  contract 
under  which  it  is  thenceforth  used. 

8.    Same — ^Telephones — ^Regulation  of  Rates. — ^Where  a  city  grant- 
ed a  franchise  for  the  operation  of  a  telephone  line,  it  was 
competent  to  provide  as  a  condition  that  the  rates  for  senr- 
vol.  12e— 24. 


Digitized  by 


Google 


370  KENTUCKY  BEPOETS.       [VoL  12& 

Moberly  v.  Richmond  Telephone  Co 

ice  to  citizens  should  not  exceed  a  schedule  fixed  in  the  or- 
dinance, or  any  future  ordmance  properly  adopted. 
4.  Telephones — ^Franchise — ^Limitation  of  Charges — Constructkm. 
— ^Where  an  ordinance  granting  a  telephone  .company  ta 
franchise  to  operate  within  a  city  prescribed  tnat  the  com- 
pany should  not  charge  toll  in  exoess  of  a  schedule  ooatained 
in  the  ordinance,  such  schedule  was  limited  to  service  within 
the-  city,  and  did  not  preclude  •  the  corporation  from  charg- 
ing an  extra  rate  for  connections  outside  the  city  limits. 

W.  S.  MOBERLY  for  appelFant. 

1.  We  contend  that  appellee  had  no  right  under  its  franchise 
granted  by  the  city  of  Richmond  to  raise  the  rates  on  tele- 
phones in  residences  beyond  the  rate  of  $1.50  per  month  and  in 
all  other  places  beyood  $2.00  per  month,  whidi  aire  the  maximum 
rates  allowed  under%  its  franchise  granted  in  1895,  under  which 
it  was  constructed  and  is  operated. 

2.  It  is>  a  setitled  rule  for  the  interprert&tioaii  of  charters  to 
oorponatilxMis,  that  the  gnaiat  is  to  be  strictly  construed  in.  favor 
of  the  public  and'  against  the  grantees. 

AUTHORITIES  CITED. 

0.  Y.  C,  vol.  9,  p.  577;  Murray  v.  Carot|i©re,  1  Met.,  71;  Montr 
gomery  v.  Firemen's  Insurance  Company.,  16  B.  Mon.,  427;  Hun- 
ter V.  Miller,  6  B.  Mon.,  612;  Shultz  v.  Johnson,  5  B.  Mon.,  497; 
Hlldrith  v.  Forrest,  4  J.  J.  Marshall,  217;  Trlplett  v.  Gill,  7  J.  J. 
Marshall,  432;  Kelley  v.  Bradford.  3  Bibb.,  317;  Campbellville 
Telephone  Co.  v.  Lebanon  L.  &  L.  Tel.  Co.,  vol.  80,  Ky.  Decisions, 
p.  116;  Smith  v.  Theobald,  86  Ky.,  141;  Collins  v.  Alvery,  10  Ky. 
Law  Rep.,  985;  Barabas  Hospital  Co.  v.  Minneapolis  Nat.  El.  Co.; 
Franklin  Telegraph  Co.  v.  Harrison,  145  U.  S.,  459;  C.  Y.  C,  vol. 
19,  p.  1459;  C.  Y.  C,  vol.  10,  p.  195;  Betram  v.  Central  Turnpike 
Co.,  25  Cal.,  283;  Hartford  Bridge  Co.  v.  Union  Ferry  Co.,  29 
Conn.,  210;  Shorts  v.  Smith,  9  Ga.,  517;  Mills  v.  County  St.  Clair, 
7  III.,  197;. 

J.  A.  SULLIVAN  for  appellee. 

POINTS   AND  AUTHORITIES. 

1.  Contract  terminable:  Irish  v.  Dean,  39  Wis.,  562;  ColTin  ▼. 
Landls,  6  Pa.,  176;  Davis  v.  Barr,  12  N.  Y.,  Ill;  McLeas  v.  Hale, 
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10  Wendling,  426;"  Eckels  v.  New  Orleans,  52  Miss.,  610;  Butler 
V.  SnUth,  35  Miss.,  457;  Chattanooga  R.  R.  Co.  v.  C,  N.  O.  &  T. 
P.  R.  R.  Co.,  44  Fed.,  456;  Smith  v.  Cedar  Falls  R.  R.  Co.,  30 
Iowa,  244. 

2.  The  contract  as  alleged  is  within  the  statute  of  frauds: 
Smith  V.  Theobald,  86  Ky.,  141;  Dickey  v.  Dickinson,  105  Ky.,  748; 
Stowers  v.  Hollis,  83  Ky.,  548. 

3.  The  franchise  granted  by  the  city  of  Richmond,  according 
to  its  clear  provisions  and  meaning,  undertook  to  regulate  the 
charge  for  telephone  service  only  within  the  corporate  limits  of 
the  city  of  Richmond,  and  the  appellee  had  a  legal  right  under 
Its  Charter  to  charge  more  than  that  rate  for  service  within  and 
without  the  city,  provided  such  increase  was  reasonable:  Peo- 
bles  B.  Co.  V.  Memphis  R.  Co.,  10  Wall,  51;  1  Bouvier,  840;  A.  & 
Bne.  Law.,  vol.  17,  p.  244;  Oregon  Railway  &  Navigation  Co.  v. 
The  Oregonian  Railway  Co.,  130  U.  S.,  1 ;  Dillon  on  Corporations, 
sec.  420;  A.  &  Enc.  Law,  vol.  26,  pp.  46-600;  St.  Louis  v.  Bell. 
2  L.  R.  A.,  278;  subsec.  25  of  sec.  3490,  Ky.  Stats. 

4.  The  board  of  Council  of  Richmond,  Ky.,  had  no  authority 
under  Its  charter  to  regulate  charges  for  telephone  service  be- 
yond the  city  limits  of  Richmond,  Ky.:  Subsec.  25  of  sec.  3490. 

Opinion  of  the  Court  by  Chief  Justice  O^Rear — 
Affirming. 

Appellee,  as  assignee  of  Powell,  is  the  owner  of  a 
franchise  to  maintain  and  operate  a  telephone  ex- 
change and  telephone  system  in  the  city  of  Richmond. 
The  franchise  was  granted  by  the  city  for  a  term  of 
20  years,  to  occupy  its  streets,  alleys,  etc.  In  the 
ordinance  granting  it,  it  was  provided  that  the 
grantee  should  not  charge  exceeding  the  schedule  of 
rates  fixed  in  the  ordinance  for  service  to  the  citizens 
of  Richmond.  Appellant,  a  citizen  of  Richmond, 
became  a  subscriber  to  the  system.  Later  on  appellee 
extended  its  system  into  the  county  beyond  the  city 
limits,  but  connecting  with  the  city  exchange.  It 
proposed  to  charge  a  higher  rate  to  its  subscribers 
for  the  privilege  of  talking  to  all  its  subscribers,  in- 
eluding  those  in  the  county  outside  the  city  and  those 
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inside.  Appellant  refused  to  pay  the  advanced  rates, 
and  appellee  declined  to  give  him  the  full  service.  This 
suit  was  brought  by  appellant  to  compel  appellee  to 
give  him  the  full  service  by  connecting  his  telephone 
at  his  call,  or  at  the  call  of  any  of  its  subscribers, 
whether  they  called  from  boxes  in  the  city,  or  in  the 
county  outside  the  city.  The  circuit  court  sustained 
a  demurrer  to  the  petition,  and  dismissed  it 

Under  the  present  Constitution  a  city  may  sell  such 
franchises  at  public  sale  to  the  highest  and  best 
bidder  for  a  term  of  not  exceeding  20  years,  though 
they  are  not  exclusive.  Without  such  sale  cities  may 
not  grant  such  franchises.  Section  164,  Const.  The 
city  may  annex  any  lawful  condition  to  the  exercise 
of  the  franchise,  which  becomes  a  part  of  the  contract 
under  which  it  is  thenceforth  used.  And  we  think 
it  was  competent  for  the  city  to  provide,  as  a  condi- 
tion of  the  franchise,  that  the  rates  to  citizens  should 
not  exceed  the  schedule  fixed  in  the  ordinance,  or  any 
future  ordinance.  The  real  question  here  is  the  con- 
struction of  the  franchise  granted  in  this  instance. 
It  purported  to  grant,  and  could  only  grant,  a 
franchise  operative  within  the  city.  The  schedule 
of  rates,  being  silent  as  to  service  or  tolls  beyond  the 
city  limits,  must  be  construed  with  reference  to  the 
service  to  be  rendered,  or  tolls  to  be  charged,  within 
the  territory  coterminous  with  the  franchise  granted. 
Even  though  it  be  conceded  that  the  city  could  have 
lawfully  imposed  the  condition  to  its  grant  that  city 
subscribers  should  be  charged  not  exceeding  a 
schedule  fixed  by  the  city  ordinance  for  service  both 
in  and  out  of  the  city,  that  was  not  done  in  this 
instance.  The  appellee  did  not,  therefore,  violate  the 
ordinance  conditioning  its  franchise  when  it  proposed 
to  charge  a  higher  rate  for  its  county  service. 
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In  this  view  of  the  matter,  we  conclude  that  the 
jndgment  was  not  erroneous,  and  it  is  therefore 
affirmed. 


CASE  44.— ACTION  BY  MORRIS  GRIFFIN'S  ADMINISTRATOR 
AGAINST  G.  W.  HOWE'S  EXECUTOR  TO  RECOVER 
THE  PROCEEDS  OF  A  LIFE  INSURANCE  POUCY.— 
June  28. 

Howe's  Exr.  v.  Griffin's  Admr.  JiT^ 

Appeal  from  Montgomery  Circuit  Court. 

A.  W.  Young,  Circuit  Judge. 

Judgment   for  plaintiff,   defendant   appeals. — ^Re- 
versed. 

Contracts — Legality — Fraud — Parties  in  Pari  Delicto. — ^Wliere  a 
life  policy  void  as  against  public  policy  because  the  ben-e- 
flciary  has  no  insurable  interest  in  the  life  of  insured,  so 
that  no  one  is  entitled  to  recover  on  it,  was  issued  on  in- 
sured's fraudulent  statement  in  the  application  that  the 
beneficiary  was  his  creditor  to  the  amount  of  the  policy,  and 
the  insurance  was  paid  to  the  beneficiary,  insured's  adminis- 
trator cannot  recover  it  of  the  beneficiary,  on  the  ground  that 
he  holds  it  as  trustee  for  him;  insured  and  the  beneficiary 
having  both  participated  in  the  fraud,  and  there  being  noth- 
ing, outside  the  fact  that  he  could  not  write,  to  show  tha4: 
insured  was  imposed  upon  or  deceived. 

ROBERT  H.  WINN  for  appellant. 

POINTS  AND  AUTHORITIES. 

1.  The  petition  should  have  been  dismissed;  the  secondary 
affidavit  demanded  by  Sec.  3870  of  the  Statutes,  was  insuffi- 
cient because: 
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a.  Tlie  affiant  does  not  disclose  any  knowledge  of  the  facts: 
Dewhurst  v.  Shepherd's  exor.,  102  Ky.,  239. 

b.  The  affidavit  was  made  by  an  attorney  for  the  plaintiff, 
employed  under  a  "graduated  fee."  He  was  incompetent  as  a  wit- 
ness, and  was  interested  pecuniarily  in  the  recovery:  Smick's 
admr.  v.  Beswick's  admr.,  113  Ky^  439;  Trabue's  exor.  v.  Harris,  1 
Met.,  597;  Nutall's  admr.  v.  Brannin's  exor.,  5  Bush,  11. 

2.  The  court  should  have  required  a  personal  verification  of  the 
petition:  Civil  Code,  sec.  117,  subsec.  4. 

3.  The  court  should  have  required  the  petition  to  be  made 
more  specific;  it  does  not  allege  to  whom  the  Equitable  promised 
to  pay  the  proceeds  of  the  policy. 

4.  The  transaction  was  a  gambling  transaction,  and  void  as 
against  public  policy:  Griffin's  admr.  v.  The  Equitable,  119  Ky., 
856. 

5.  Relief  will  be  denied  in  Kentucky  to  a  participant  in  a 
transaction  in  nature  gambling  and  against  public  policy:  Brom- 
ley's Admr.  v.  Washington  Life,  92  S.  W.,  17;  Central  Trust  Co. 
V.  Respass,  112  Ky.,  606;  McMullen  v.  Hoffman,  171  U.  S.,  633, 
8.  c.  43  L.  Ed..  1117. 

6.  The  court,  of  its  own  motion,  should  refuse  relief  when 
thQ  fraud  appears:  Bromley's  Admr.  v.  Washingcon  Life,  92 
S.  W..  17;  Hall  v.  Coppell,  7  Wall.,  559;  s.  c.  19,  L.  Ed..  244 

7.  The  action  was  barred  by  limitation.  It  was  not  brought 
within  five  years,  nor  within  one  year  after  the  qualification  of 
his  personal  representative;  and  Howe's  representative  had  qual- 
ified 19  months  before  the  five  years  elapsed:  Ky.  Stats.,  sec. 
2528;  Pilcher  v.  McCowan,  8  Ky.  Law  Rep.,  786;  Jones  v.  Mitch- 
ell's Admr.,  9  Ky.  Law  Rep.,  858;  C.  &  L.  R.  R.  Co.  v.  Bowler's 
Heirs,  9  Bush,  485;  Duke  v.  Davis,  101  S.  W.,  390. 

8.  The  public  policy  of  a  state  must  be  deduced  from  its 
constitution,  its  statutes  and  its  judicial  records;  and  each  state 
must  necessarily  establish  its  own  public  policy:  Union  Central 
Life  Ins.  Co.  v.  Spinks,  83  S.  W.,  615;  Hartford  Ins.  Co.  v.  C.  M. 
&  St.  P.  R.  R.  Co.,  70  Fed.  Rep.,  201  s.  c  30,  L.  R.  A-,  193;  Myers 
V.  Melnrath,  101  Mass.,  366,  s,  c.  3.,  Am.  Rep.,  368. 

9.  No  relief  will  be  granted  to  one  as  against  the  other  of 
two  jointly  engaged  in  a  transaction,  in  nature  gambling  or 
against  public  policy:  Central  Trust  Co.  v.  Respass,  112  Ky.,  606; 
Griffin's  Admr.  v.  The  Equitable,  119  Ky.,  856;  Smead  v.  Wil- 
liamson, 16  B.  Men.,  492;  Hocker  v.  Gentry,  3  Met,  463;  Laugh- 
lin  V.  Dean,  1  Duv.,  20;  Campbell  v.  Anderson,  2  Duv.,  384;  Morri- 
son V.  Bennett,  20  Mont.,  560;  s.  c.  50  L.  R.  A.,  158;  King  ▼.  Wl- 
nant's.  71  N.  C,  469;  s.  c.  17  Am.  Rep.,  11;  Hunter  v.  Pfelfler,  108 
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Ind.,  197;  s.  c.  9  N.  E.,  124;  Emery  v.  Ohio  Candle  Co.,  47  O.  St., 
320;  8.  c.  24  N.  E.,  660;  Shaflner  v.  Pinchback,  133  111.,  410; 
8.  c.  24  N.  E.,  867;  Morgan  v.  Groff,  5  Denio,  364;  s.  c,  49  Am. 
Dec,  273. 

10.  Ex  dolo  malo  non  oritur  actio.  No  right *of  action  can  arise 
out  of  a  fraud;  nor  can  one  recover  when  he  must  disclose  his 
own  moral  turpitude  as  a  prerequisite  to  a  recovery:  McMullen 
V.  Hoffman,  174  U.  S.,  639,  s.  c.  43  L.  Ed.,  1117;  Holman  v.  John- 
son. 1  Cow.,  341;  Hall  v.  Coppell,  7  Wall.,  558,  s.  c.  19.  L.  Ed., 
244;  Hayne  v.  Rudd.  102  N.  Y.,  372,  s.  c.  7  N.  E.,  287;  Embrey  v. 
Jemison,  131  U.  S.,  336,  s.  c,  33  L.  Ed.,  172;  Babcock  v.  Thompson, 
3  Pick..  446,  s.  c,  15  Am.  Dec.  235;  Pomeroy's  Equity,  2d  ed., 
vol.  1,  sec.  401;  Pomeroy's  Equity,  2d  ed.,  vol.  3,  sec.  938. 

11.  The  doctrine  of  the  last  foregoing  paragraph  has  been  un- 
equivocally adopted,  as  the -settled  public  policy  of  Kentucky; 
Kimbrough  v.  Lane,  11  Bush,  556;  Davezac  v.  Seller,  12  Ky.  Law 
Rep.,  599;  Smith  v.  Richmond,  70  S.  W.,  846,  s.  c.  Ky.  Law  Rep., 
1117;  Chapman  v.  Holly,  80  S.  W..  190,  8.  c.25  Ky.  Law  Rep., 
2183. 

12.  A  defendant  under  an  action  for  money  had  and  received 
can  only  be  held  to  answer  for  what  he  has  received.  If  Howe's 
estate  owes  anything,  it  owes  only  one-half  the  proceeds  of  the 
policy:  Limited  Investment  Assn.  v.  Investment  Assn.,  99  Wis., 
64,  s.  c.  74  N.  W.,  633;  Blackstone,  vol.  2,  p.  443. 

13.  There  can  arise  no  implied  contract  in  favor  of  Griffin's 
estate.  If  there  Is  any  obligation  upon  the  part  of  Howe's  estate 
to  refund,  It  is  to  the  Equitable,  the  party  defrauded:  Griffin's 
Admr.  v.  The  Equiable,  119  Ky.,  856. 

JOHN  A.  JUDY  and  HAZELRIGG,  CHENAULT  &  HAZELRIGG 
for  appellee. 

The  doctrine  that  the  courts  will  not  aid  a  plaintiff  who  is  pari 
delicto  with  the  defendant,  is  not  a  rule  of  universal  application. 
Tt  is  based  on  the  principle  that  to  give  the  plaintiff  relief  in  such 
cases  would  contravene  public  morals  and  impair  the  good  of  so- 
ciety; therefore  the  rule  should  not  be  applied  in  a  case  in  which 
to  withhold  the  relief  would  to  a  greater  extent  offend  public  mor- 
als. To  promote  the  good  of  the  public  is  the  highest  aim  of  the 
courts  In  the  application  of  this  doctrine. 

AUTHORITIES  CITED. 

Howard's  Admr.  v.  Leavell's  Admrx.,  10  Bush.  482;  Griffin's 
Admr.  v.  Equitable  Assurance  Society,  84  S.  W.,  1164;   Beard  v. 
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Sharp,  18  Ky.  Law  Rep.,  1029;  9  Cyc,  550;  Bacon  on  Benefit  So- 
cieties &  Life  Insurance,  sees.  250b  and  397;  Mutual  Life  Ins.  Co. 
V.  Blodgett,  27  S.  W.,  286  (Texas  case);  Bigelow  on  Fraud,  p.  203; 
Pomeroy's  Equity  Jurisprudence,  sees.  941  and  942;  Anderson's 
Admr.  v.  Me(redith,'6  Busli,  622;  Civil  Code,  sec.  80;  Field  v.  Wal- 
lace's Admr.,  6  Monroe,  334. 

Opinion  of  the  Court  by  Wm.  Rogers  Clay,  Com- 
missioner— Reversing. 

This  is  an  action  by  John  Hays,  as  administrator 
of  Morris  Griffin,  deceased,  appellee  against  John  G. 
Winn,  executor  of  C.  W.  Howe,  appellant,  to  recover 
the  proceeds  of  a  policy  of  insurance  for  $9,500. 
which  was  issued  upon  the  life  of  Morris  Griffin  by 
the  Equitable  Life  Assurance  Society  and  made  pay- 
able to  Howe  &  Johnson,  a  firm  composed  of  J.  G. 
Johnson  and  C.  W.  Howe. 

The  petition  alleges  that  on  the day  of  April, 

1893,  Morris  Griffin  made  a  written  application  to 
the  Equitable  Life  Assurance  Society  for  a  policy 
of  insurance  to  be  issued  upon  his  life  for  the  sum 
of  $9,500,  to  be  made  payable  to  Howe  &  Johnson, 
which  firm  was  composed  of  C.  W.  Howe  and  J.  Gano 
Johnson,  and  that  upon  said  application  to  said 
Equitable  Life  Assurance  Society  a  policy  of  insur- 
ance upon  the  life  of  said  Morris  Griffin  was  issued, 
by  which  and  in  which  it,  in  consideration  of  the 
advanced  payment  of  $266  and  of  an  annual  payment 
of  $266  to  be  made  thereafter  at  the  office  of  the 
society  in  the  city  of  New  York  on  or  before  the  2-l:th 
day  of  April  of  each  year  during  the  continuance 
of  the  contract,  promised  to  pay  the  sum  of  $9,500, 
upon  satisfactory  proof  of  tlie  death  of  Morris  Griffin 
of  Mt.  Sterling,  Ky. ;  that  all  of  the  premiums  upon 
said  policy  were  paid  for  and  in  the  name  of  said 
Morris  Griffin,  but  were  paid  by  said  Howe  &  John- 
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son,  and  the  premiums  were  all  paid  upon  the  24th 
day  of  April  up  until  said  Griffin's  death;  that,  while 
the  application  stated  on  its  face  that  said  Howe  & 
Johnfion  were  creditors  of  Griffin,  they  were  not  in 
fact  creditors  of  his  except  in  the  sum  of  about  $300, 
of  which  amount  $266  was  loaned  him  to  pay  said 
premium,  and  the  balance  was  for  merchandise  fur- 
nished said  Griffin ;  and  that  the  said  Howe  &  John- 
son had  no  insurable  interest  in  the  life  of  said 
Griffin  other  than  as  creditors,  and  had  no  greater 
insurable  interest  in  his  life  than  the  sum  so  loaned 
and  the  value  of  the  merchandise  so  furnished ;  that 
said  policy  was  held  by  said  Howe  &  Johnson  in  trust 
for  said  Griffin  and  his  estate,  and  to  secure  to  them 
the  amount  owing  them  by  said  Griffin  with  legal 
interest  thereon;  that  after  the  death  of  said  Griffin 
satisfactory  proof  was  presented  of  the  death  of  said 
Griffin  to  the  Equitable  Life  Assurance  Society, 
whereupon  it  paid  to  the  said  Howe  &  Johnson  on  the 
15th  day  of  August,  1900,  the  proceeds  of  said  policy 
in  the  sum  of  $9,361.58,  found  to  be  due  on  said 
policy,  all  of  which  said  sum  was  paid  to  said  Howe 
&  Johnson  in  trust  for  said  Griffin's  estate,  except 
to  the  extent  of  the  money  loaned  and  the  value  of 
the  merchandise  so  furnished,  which  amounts  were 
due  to  Howe  &  Johnson;  that  the  said  Howe  and 
Johnson,  nor  either  of  them,  have  ever  paid  the 
appellee  the  proceeds  of  said  policy  or  any  part 
thereof,  and  wrongfully  withhold  said  sum  from  this 
plaintiff.  After  certain  preliminary  motions,  which 
it  will  not  now  be  necessary  to  consider,  appellant 
filed  a  demurrer  to  the  petition,  which  was  overruled 
by  the  court.  Thereafter  appellant  filed  an  answer 
in  eight  paragraphs.  Paragraph  1  is  a  traverse, 
based   upon   appellant's  want   of   information   and 
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belief  of  the  facts  set  out  in  the  petition.  In  view 
of  the  conclusion  reached  by  the  court,  it  will  not  be 
necessary  to  set  forth  the  defenses  contained  in  para- 
graph 2,  3,  4,  5,  7,  and  8.  Paragraph  6  is  a  plea  of 
fraudulent  conspiracy  on  the  part  of  Griffin,  Howe, 
and  Johnson,  by  which  they  deceived  the  Equitable 
Life  Assurance  Society  and  induced  it  to  believe  that 
said  Howe  &  Johnson  were  creditors  of  said  Griffin, 
when  in  trutli  they  were  not  his  creditors  in  any 
sum.  Said  paragraph  further  states  that  the  con- 
sideration which  moved  Morris  Griffin  to  enter  into 
said  conspiracy  was  the  issuance  of  an  insurance 
policy  on  said  Griffin's  life  in  the  sum  of  $500,  to 
be  made  payable  to  said  Griffin  or  his  wife  and  chil- 
dren, who  were  dependent  on  him,  and  that  the  said 
Howe  &  Johnson  agreed  to  and  did  maintain  and 
keep  alive  said  $500  policy,  until  it  became  a  claim 
against  the  Equitable  Life  Assurance  Society  which 
issued  it.  Demurrers  were  sustained  to  the  second, 
third,  fifth,  sixth,  and  eighth  paragraphs  of  appel- 
lant's answer.  A  motion  to  make  more  specific  par- 
agraph 4  was  sustained  and  appellant  declined  to 
plead  further,  and  the  fourth  paragraph  was  stricken 
from  his  answer.  The  net  result  of  these  steps  was 
to  eliminate  all  defensive  matter,  save  tlie  traverse 
of  the  petition  and  the  counterclaim  and  set-off  of 
the  premiums  paid.  By  agreement  the  case  was  then 
transferred  to  the  equity  docket,  and  an  agreed  state 
of  facts  was  filed.  From  the  agreed  state  of  facts 
we  gather  the  following  undisputed  points:  (a)  **0n 
the  24th  day  of  April,  1893,  Morris  Griffin  made  a 
vmtten  application  for  a  policy  of  insurance  to  be 
issued  upon  the  life  of  said  Morris  Griffin,  for  the 
sum  of  $9,500,  payable  to  Howe  &  Johnson,"  Then 
the  aplication  is  inserted  in  full,     (b)  In  answer  to 
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question  1  on  page  2  of  the  application,  as  to  the 
relationship  of  the  beneficiaries,  Howe  &  Johnson,  to 
Griffin,  the  latter ^s  answer  is  ** Creditors."  (c)  Then 
the  following  question:  **Has  the  person  in  whose 
favor  the  assurance  is  to  be  effected  an  interest  in 
the  life  of  the  assured  equivalent  to  the  amount  of 
the  assurance  applied  for?'*  Griffin ^s  answer  is 
**  Yes. "  (d)  A  policy  of  insurance  for  $9,500,  upon  the 
life  of  Griffin  was  issued  by  the  Fquitable,  and  made 
payable  to  Howe  &  Johnson.  This  policy  is  set  forth 
in  the  agreed  facts,  (e)  The  amount  of  premiums 
paid  by  Howe  &  Johnson  and  the  dates  when  the 
payments  were  made  are  fixed,  (f)  The  proceeds  of 
the  policy  amounting  to  $8,728.22  were  paid  to  Howe 
and  Johnson  (Griffin  having  died)  on  August  15, 
1900.  (g)  Neither  Howe  nor  Johnson  was  a  creditor 
of  Griffin,  and  neither  had  any  insurable  interest  in 
his  life.  From  the  above  it  will  be  seen  that  Griffin 
made  a  written  application  for  tlie  insurance;  that 
he  represented  Howe  &  Johnson,  not  only  as  cred- 
itors, but  creditors  to  the  full  amount  of  the  insur- 
ance applied  for.  Griffin's  consent  was  necessary  in 
order  to  obtain  the  insurance.  Wlien  he  sip^ned  the 
application  and  stated  that  Howe  &  Johnson  were 
creditors  to  the  full  amount  of  the  policy,  when  they 
were  in  fact  not  creditors  at  all,  he  knew  as  well  as 
they  that  it  was  a  lie  and  a  fraud  upon  the  Eciuitable 
Assurance  Society.  These  facts  taken  alone  are 
sufficient  to  show  the  fraudulent  character  of  the 
scheme  which  they  had  devised  for  the  purpose  of 
cheating  the  insurance  company.  With  this  view  of 
the  record,  it  will  not  be  necessary  to  discuss  the 
propriety  of  the  trial  court's  action  in  sustaining  the 
demurrer  to  the  sixth  paragraph  of  appellant's 
answer,  but  the  rights  of  the  parties  to  this  action 
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may  be  determined  by  the  agreed  facts  which  appear 
in  the  record,  for  this  court  has,  in  the  case  of  Brom- 
ley's Administrator  v.  Washington  Life  Insurance 
Company,  122  Ky.  402,  28  Ky.  Law  Eep.  1300,  92  S. 
W.  17,  5  L.  E.  A.  (N.  S.)  747,  laid  down  the  doctrine 
that,  *4f  a  contract  is  against  public  policy,  the  court 
will  not  lend  its  aid  to  its  enforcement.  The  defense 
need  not  be  pleaded.  If  at  any  time  it  appears  in 
the  progress  of  the  action  that  the  contract  sued  upon 
is  one  which  the  law  forbids,  the  court  will  refuse 
relief."  The  only  question,  therefore,  to  be  deter- 
mined, is  whether  or  not  the  admitted  facts  show  a 
contract  that  is  against  public  policy. 

Prior  to  the  institution  of  this  action  appellee 
instituted  suit  in  the  Lawrence  circuit  court  against 
the  Equitable  Life  Assurance  Society  for  the  purpose 
of  recovering  upon  the  same  policy  upon  which  suit 
was  brought  in  this  action.  That  case  was  before 
this  court  and  is  reported  in  GriflSn's  Adm'r  v. 
Equitable  Life  Assur.  Society,.  119  Ky.  856,  84  S. 
W.  1164,  27  Ky.  Law  Eep.  313.  It  was  decided  in 
that  case  that  the  Equitable  Life  Assurance  Society 
was  not  liable  to  Griffin's  administrator  on  two 
grounds :  First.  That  the  Equitable  Life  Assurance 
Society,  in  ignorance  of  its  rights  and  by  mistake, 
had  paid  the  proceeds  of  the  jwlicy  to  Johnson  & . 
Howe,  without  any  knowledge  of  the  fact  that  they 
were  not  creditors.  Second.  That  the  transaction 
was  clearly  a  speculation  upon  the  hazard  of  human 
life,  and  consequently  a  gambling  scheme,  pure  and 
simple,  which  rendered  the  policy  void,  because 
against  public  policy.  This  court  has  determined, 
therefore,  that  the  policy  sued  upon  in  this  action  is 
void  as  against  public  policy;  and,  if  Griffin's  admin- 
istrator could  not  recover  on  that  policy,  it  neces- 
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sarily  follows  then  that^  if  the  Equitable  life 
Assurance  Society  had  not  paid  the  proceeds  of  the 
policy  to  Johnson  &  Howe,  neither  of  them  could 
have  recovered  upon  it.  That  being  the  case,  we  are 
unable  to  see  upon  what  principle  of  law  a  right  of 
action  arises  in  favor  of  Gh-iflSn's  administrator 
against  Howe^s  executor  to  recover  money  to  which 
neither  is  entitled.  In  the  case  of  Smead  v.  William- 
son, 16  B.  Mon.  (Ky.)  492,  wherein  one  of  the  parties 
transferred  his  property  to  another  to  avoid  the  pay- 
ment of  his  debts,  this  court  said:  **It  is  a  contract 
in  violation  of  good  morals,  inconsistent  with  honest 
purposes,  and  therefore  against  public  policy,  and  not 
countenanced  by  the  law  nor  by  the  tribunals  which 
administer  the  law.  To  such  a  transaction  the  maxim, 
applies,  *Ex  turpi  causa  non  oritur  actio.'  From 
such  a  foundation  no  cause  of  action  can  arise;  and 
this  is  true,  not  only  as  to  any  action  for  the  enforce- 
ment or  for  a  breach  of  the  vicious  contract  itself, 
but  also  as  to  any  action  by  which  either  party  may 
attempt  to  regain  from  the  other  what,  by  reason  of 
the  invalidity  of  the  transaction  as  to  third  persons, 
he  may  have  lost  for  the  benefit  of  the  other  party, 
and  he  could  not  sustain  an  action  either  on  the  con- 
tract or  for  its  breach,  or  on  any  implied  liability  to 
refund  what  he  had  paid  on  it.  The  law  regarding 
both  parties  as  equally  implicated  in  the  illegal 
transaction  will  not  interpose  in  behalf  of  one  of 
them,  either  to  enforce  the  illegal  contract  or  to 
relieve  him  from  the  consequence  of  either  a  partial 
or  a  full  performance  of  it.''  In  the  case  of  ChapK- 
man  v.  Haley,  117  Ky.  1004,  25  Ky.  Law  Kep.  2182, 
80  S.  W.  190,  wherein  the  plaintiff  sought  to  recover 
$300  from  one  who  had  induced  him  to  pay  it  in 
purchase  for  counterfeit  money,  which  was  nevei 
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delivered,  this  court  said:  **It  is  unnecessary  to  say 
that  this  conspiracy  between  these  two  men  to 
purchase  counterfeit  money  constituted  an  illegal 
transaction  and  was  void.  (The  facts  of  the  High- 
wayman Case  are  then  set  forth.)  Taken  as  a  whole, 
we  do  not  believe  that  the  books  disclose  a  parallel 
in  audacity  to  the  case  at  bar,  saving  always  the 
history  of  the  dark-lantern  firm  of  Hounslow  Heath, 
detailed  above;  that  a  like  judgment  did  not  overtake 
the  parties  litigant  here,  as  dissolved  the  ancient 
partnership,  marks  the  lapse  of  our  modern  proce- 
dure from  the  vigorous  integrity  with  which  the 
ancient  judges  administered  the  common  law  in  its 
primitive  virtue."  Additional  authorities  might  be 
cited,  but  these  are  sufficient  to  show  the  principle  of 
law  applicable  to  this  case. 

Counsel  for  the  appellee,  however,  insist  that  the 
contract  of  insurance  in  this  case  should  not  be  held 
to  be  void  as  against  public  jwlicy,  claiming  that  it 
would  better  comport  with  sound  public  policy  to 
require  the  executor  of  Howe's  estate  to  pay  over 
the  money  to  the  widow  and  children  of  Morris 
Griffin.  We  are  unable,  however,  to  take  this  view 
of  public  policy.  We  think,  if  two  parties  enter  into 
a  fraudulent  conspiracy  to  cheat  a  life  insurance  com- 
pany, it  should  be  held,  first,  that  neither  one  of  them 
can  recover  of  the  insurance  company,  and,  second, 
that,  if  either  one  of  them  should  obtain  the  proceeds 
of  the  policy,  the  other  can,  under  no  circumstances, 
recover  of  him.  Thus  the  chances  of  either  obtaining 
the  proceeds  will  be  rendered  as  remote  as  possible 
by  making  each  guilty  participant  understand  that 
at  no  stage  of  the  proceeding  can  he  invoke  the  aid 
of  the  law. 

Counsel  for  appellee  further  contend  that  Howe 


Digitized  by 


Google 


Vol.  126.]  APEIL  TEEM,  1907.  383 


Howe's  Exr.  v.  Griffin's  Admr. 


being  a  participant  in  the  fraud,  and  the  Equitable 
Life  Assurance  Society  having  paid  the  money  to 
Howe  &  Johnson  without  knowledge  of  the  fraud,  and 
without  availing  itself  of  the  plea  it  could  have  made, 
Howe's  administrator  has  no  right  now  to  set  up 
such  a  defense.  If  this  be  true,  then  GriflSn's  admin- 
istrator would  be  without  a  cause  of  action,  for  it 
would  be  impossible  for  him  to  recover  without 
proving  that  Howe  &  Johnson  were  not  creditors, 
when  the  application,  which  he  signed,  alleged  that 
they  were.  We  do  not  accede  to  this  doctrine,  how- 
ever, for,  as  has  well  been  said  in  the  case  of  Hall 
V.  Coppell,  7  Wall.  (U.  S.)  558,  19  L.  Ed.  244,  and 
cited  with  approval  by  this  court:  **The  defense  is 
allowed,  not  for  the  sake  of  the  defendant,  but  of  the 
law  itself.  The  principle  is  indispensable  to  the 
purity  of  its  administration.  It  will  not  enforce  what 
it  has  forbidden  and  denounced.  The  maxim,  *Ex 
dolo  malo  non  oritur  actio,'  is  limited  by  no  such 
qualification.  Whenever  the  illegality  appears, 
whether  the  evidence  comes  from  one  side  or  the 
other,  the  disclosure  is  fatal  to  the  case.  Wherever 
the  contamination  reaches  it  destroys.  The  principle 
to  be  extracted  from  all  the  cases  is  that  the  law  will 
not  lend  its  support  to  a  claim  founded  upon  its  viola- 
tion." Counsel  for  the  appellee  further  invokes  the 
doctrine  laid  down  in  the  case  of  Anderson's  Admin- 
istrator V.  Mterideth,  82  Ky.  564,  6  Ky.  Law  Rep.  622, 
wherein  this  court  said:  ** Where  there  is  imposition, 
duress,  oppression,  threats,  undue  influence,  taking 
advantage  of  necessity,  or  weakness,  the  party  thus 
placed  at  disadvantage,  although  participating  in  the 
fraud,  may  be  relieved  in  a  court  of  equity  as  against 
his  co-wrongdoer."  For  the  purpose  of  applying 
this  rule  to  this  case,  counsel  for  appellee  call  at- 
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tention  to  the  fact  that  Morris  Griflin  could  not  write, 
but  signed  his  name  to  the  application  by  making  his 
mark.  Aside  from  this  one  thing,  there  is  nothing 
else  in  the  record  to  show  that  GriflSn  was  a  mere 
creature  of  Howe  &  Johnson,  or  that  he  was  subject 
to  their  control  and  dominion.  The  petition  does  not 
allege,  nor  is  it  shown  in  the  agreed  facts,  that 
GriflBn  was  mentally  weak,  or  that  he  was  imposed 
upon  by  either  Johnson  or  Howe,  or  that  any  fraud 
was  practiced  upon  him.  This  court  will  not  conclude 
from  the  mere  fact  that  he  was  unable  to  write  his 
name  that  he  was  deceived  or  imposed  upon.  Many  of 
our  worst  criminals  have  been  men  who  could  neither 
read  nor  write.  In  the  absence  of  anything  to  the 
contrary  in  the  record,  we  must  assume  that  Griffin, 
Johnson,  and  Howe  were  all  equally  guilty.  That 
being  the  case,  there  is  certainly  nothing  upon  which 
may  be  based  the  doctrine  invoked  by  counsel  for 
appellee. 

Counsel  for  appellee  cite  a  number  of  authorities 
to  the  effect  that  the  designation  of  a  beneficiary 
outside  the  prescribed  class  does  not  render  the 
policy  void,  but  merely  renders  that  designation 
invalid,  but,  as  was  said  by  this  court  in  the  case 
of  GriflSn's  Adm'r  v.  Equitable  Life  Assurance 
Society,  supra :  **It  will  be  found,  however,  that  these 
were  all  cases  of  benevolent  aid  societies,  the  char- 
ters of  which  provide  that  only  members  of  the 
family  of  the  insured  could  be  the  beneficiaries  of  the 
insurance.  Therefore  the  opinions  hold  that,  where 
one  was  named  as  the  beneficiary  in  a  certificate  or 
policy  issued  on  the  life  of  a  member  of  the  society 
to  whom  it  would  be  ultra  vires  for  the  society  to 
pay  the  insurance  because  not  a  member  of  the  class 
authorized  by  the  charter  to  be  beneficiaries,  the 
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insurance  should  nevertheless  be  paid*  to  the  persons 
authorized  by  the  charter."  In  other  words,  with 
very  few  exceptions,  the  doctrine  goes  to  this  extent: 
That  where  the  insurance  company  pays  the  money 
to  the  beneficiary,  who  has  no  insurable  interest  in 
the  life  of  the  assured,  he  simply  holds  the  proceeds 
as  trustee  for  the  party  who  is  entitled  to  the  pro- 
ceeds. In  the  case  under  consideration,  however, 
neither  the  beneficiary  nor  the  insured  is  entitled  to 
the  proceeds.  The  money  paid  to  Howe  &  Johnson 
is  in  good  morals  the  money  of  the  Equitable  Life 
Assurance  Society.  How,  then,  can  a  right  of  action 
arise  in  favor  of  Griffin's  administrator  as  against 
Howe's  executor  to  recover  money  which  'rightfully 
belongs  to  some  one  else! 

Holding  that  the  contract  of  insurance  is  void  as 
against  public  policy,  and  that  the  parties  who  ob- 
tained it  participated  equally  in  the  fraud  by  which 
it  was  obtained,  and  that  appellee,  therefore,  has  no 
cause  of  action  against  appellant,  judgment  herein 
is  reversed,  and  cause  remanded,  with  directions  to 
the  trial  court  to  dismiss  the  petition, 

O'Reab,  C.  J.,  not  sitting. 

Petition  for  rehearing  by  appellee  overruled. 


▼oL  i2e— 26 
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CASE  46.--PROCEEDINGS  BY  THE  COMMONWEALTH  BY 
THE  AUDITOR'S  AGENT  TO  COMPEL  THE  LIST- 
ING OP  PROPERTY  OF  THE  WIDOWS'  AND  OR- 
PHANS' OF  ODD  FELLOWS.— June  28. 

jJS  d  Widows'  and  Orphans'  Home  of  O.  F. 

— -^  V.  Commonwealth 

Appeal  from  Fayette  Circuit  Court 

Watts  Parker,  Circuit  Judge. 

Judgment  for  plaintiflf,   defendant  appeals. — E€> 
versed. 

Taxation — ^Exemptions — Charitable  Institutions. — ^A  corporatfciB 
whose  sole  object  Is  to  provide  a  suitable  home  for  the  desti- 
tute widows  and  orphans  of  deceased  members  of  a  certain, 
secret  society  of  the  State,  is  an  "Institution  of  purely  pub 
lie  charity,"  within  the  meaning  of  Const  Sec.  170,  and  Iti 
property  Is  exempt  from  taxation. 

JOHN  S.  GRANT  for  appellant 

We  Insist  that  every  Incentive  and  motive  that  should  Influ- 
ence good  citizens  in  seeking  a  hlglier  and  better  citizenship  is 
sought  and  worked  for  by  this  Institution,  and  that  instead  of 
burdening  it  with  taxation  the  public  should  be  willing  to  assist 
th'^m  In  accomplishing  this  object  in  every  way  they  can,  and  in 
considering  the  appellant  not  only  as  a  purely  public  charity,  but 
also  its  educational  features.  It  should  not  be  burdened  with  tax^ 
ation:  Trustees,  etc.  v.  Taylor,  Receiver,  26  Atl.,  56;  Fire  Ins. 
Patrol  V.  Boyd,  120  Pa.  Stats.,  624;  Widows'  and  Orphans'  Home 
V.  Bosworfh,  25  Ky.  Law  Rep.,  1505. 

HOBBS  ft  FARMER  for  appellant 

Brief  not  in  record. 
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OBOiiaE  R.  HUNT  for  Commouwealth. 

AUTHORITIES  CITED. 

An  institution  intended  to  provide  a  home  for  destitute  widows 
and  orphans  of  deceased  Odd  Fellows  of  the  State,  and  sucdi  other 
persons  as  that  order  may  commit  to  Its  charge  is  a  private 
charity  and.  therefore,  not  exempt  from  taxation  under  Sec.  170 
of  the  Constitution,  exempting  from  taxation  institutions  of 
porely  public  charity:  Widows'  and  Orphans'  Home  of  Odd  Fel- 
lows V.  Bosworth,  Sheriff,  112  Ky.,  200. 

Opinion  of  the  Court  by  Judge  Barker — ^Revers- 
ing. 

This  was  a  procedure  by  the  Auditor's  agent  of 
the  State  of  Kentucky,  under  the  statute,  to  compel 
the  listing,  as  omitted  property,  of  a  note  for  $4,000 
owned  by  the  appellant,  the  Widows'  and  Orphans' 
Home  of  the  Odd  Fellows  of  Kentucky.  The  one 
question  arising  for  adjudication  upon  the  record 
befoie  us  is  whether  or  not  the  property  of  the  appel- 
lant corporation  is  immune  from  taxation  under  that 
provision  of  section  170  of  the  Constitution  which 
exempts  ** institutions  of  purely  public  charity/'  In 
other  words:  Is  the  appellant  corporation  an  ** insti- 
tution of  purely  public  charity?" 

The  object  of  the  institution,  as  shown  by  its  con- 
stitution, is  to  provide  a  suitable  home  for  the  desti- 
tute widows  and  orphans  of  deceased  Odd  Fellows  of 
Kentucky.  There  is  no  dispute  as  to  the  facts  of  the 
case,  upon  which  the  question  of  law  before  us  must 
turn.  We  copy  the  following  excerpt  from  the 
answer,  which  is  not  denied:  **It  further  says  that  it 
is  the  owner  of  a  parcel  of  real  estate  consisting  of 
30  acres,  a  part  of  which  is  in  the  cdty  of  Lexington, 
aad  part  in  the  county  of  Fayette,  and  being  located 
at  the  head  of  West  Sixth  street  in  the  city  of  Lex- 
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ington,  known  as  the  ^McMichael  Place.*  It  further 
says  that  ujwn  said  real  estate  there  are  two  houses, 
one  a  three-story  and  the  other  a  four-story  house, 
and  said  houses  contain  107  rooms,  including  halls 
and  cellar.  That  said  land  and  said  houses  are  used 
solely  and  alone  for  the  purpose  of  caring  for  widows 
and  orphans  of  deceased  Odd  Eellows  of  Kentucky. 
That  there  are  now  in  said  home  and  being  cared  for, 
boarded,  clothed,  educated,  and  trained  for  useful 
citizens,  61  children  who  are  orphans  of  deceased 
Odd  Fellows  of  Kentucky,  and  who  have  no  means 
of  support  other  than  that  furnished  to  them  by 
defendant,  and,  in  addition  to  said  61  children,  there 
are  2  widows  of  deceased  Odd  Fellows  who  are 
indigent,  old,  and  unable  to  protect  or  care  for  them- 
selves, who  are  being  maintained  and  cared  for  by 
defendant,  being  totally  dependent  upon  the  defend- 
ant for  their  support,  and  said  children  range  in  age 
from  two  and  one-half  years  to  sixteen  years  of  age. 
It  further  states  that,  after  its  institution,  it  took 
some  three  or  four  of  said  children,  from  county  and 
city  institutions  of  charity,  where  they  were  being 
cared  for  by  the  counties  or  cities,  and  that  in  caring 
for  said  children  and  widows  this  defendant  has  re- 
lieved the  said  counties  and  cities  from  the  burden  of 
supporting,  maintaining,  and  educating  said  children. 
That  this  defendant  is  engaged  in  a  work  of  purely 
public  charity,  and  that  there  are  no  religious,  politi- 
cal, or  sectarian  rules  adopted  or  prescribed  for  the 
admission  of  widows  and  orphans  to  said  home.  That 
the  children  in  said  home  are  permitted  to  go  to 
whatever  church  they  or  their  relatives  may  desire 
them  to  attend.  That  there  is  no  creed  or  dogma  of 
any  church  or  denomination  in  said  home.  That 
Americana,  Jews,  Italians,  or  any  children  of  thw 
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white  or  Caucasian  race,  if  their  father  was  a  mem- 
ber of  an  Odd  Fellows'  Lodge  in  the  State  of 
Kentucky,  are  eligible  to  admission  in  said  home.  It 
further  states  that  there  is  no  person  or  persons  who 
receive  compensation  or  derive  profit  from  the  defend- 
ant corporation.  That  said  board  of  directors  elect  a 
president,  vice  president,  secretary,  treasurer  and  su- 
perintendent. That  the  president^  vice  president,  secre- 
tary, treasurer,  and  superintendent  serve  without  com- 
pensation, and  receive  no  pecuniary  remuneration  for 
their  services,  and  there  is  no  one  who  receives  a 
salary  who  is  connected  with  the  management  of  said 
home  and  running  same,  except  those  who  are  in 
immediate  charge  of  said  home,  and  devote  all  of 
their  time  to  the  nurture  and  care  of  said  children, 
to-wit,  the  manager  and  the  matron,  who  are  husband 
and  wife,  and  live  in  the  home  and  devote  their  entire 
time  to  the  caring  for  the  inmates  of  said  home,  and 
other  employes  who  are  necessary  to  properly  care 
for  the  said  inmates  of  the  said  home.  It  further 
says  that  it  is  an  institution  of  purely  public  charity, 
and  that  no  persons  receive  or  derive  any  profit 
from  it" 

The  question,  then,  is  whether  an  institution  whose 
charitable  work  is  based  upon  the  foundation  shown 
by  the  foregoing  excerpt  from  the  answer  is  a 
*' purely  public  charity."  It  may  be  admitted  at  the 
outset  that  the  expression  *' purely  public  charity" 
is  one  which  has  not  been  uniformly  defined  by  the 
courts  before  which  it  has  come  for  construction, 
either  under  our  own  Constitution  or  under  the  Con- 
stitutton  of  states  having  the  same  provision  with 
reference  to  exemption  from  taxation  as  our  own. 
The  expression  first  came  on  for  definition  in  our 
own  state  in  the  case  of  Trustees  of  Kentucky  Female 
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Orphan  School  v.  City  of  Louisville,  lOOKy.  470, 19  Ky. 
L.  E.  1916, 36  S.  W.  921,  40  L.R.  A.  119.  The  Kentucky 
FemaleOrphan  School  is  a  charitable  institution  locate 
ed  atMidway,Ky.,  conducted  under  the  auspices  of  the 
Christian  Church,  and  in  all  substantial  respects  the 
question  which  we  have  here  was  presented  there,  and 
of  necessity  there  arose  the  question  of  the  meaning 
of  the  expression  ** purely  public  charity."    The  fol- 
lowing excerpt  from  a  case  decided  by  the  Supreme 
Court  of  Pennsylvania  (Episcopal  Academy  v.  Phil- 
adelphia, 150  Pa.  565,  25  Atl.  55)  was  quoted  in  the 
opinion  with  approval:    **(1)  Whatever  is  done  or 
given  gratuitously  in  relief  of  the  public  burdens,  or 
for  the  advancement  of  the  public  good,  is  a  public 
charity.     Where  the  public  is  the  beneficiary,   the 
charity  is  public,  and  where  no  private  or  pecuniary 
return  is  reserved  to  the  giver  or  to  any  particular 
person,  but  all  the  benefit  resulting  from  the  gift  or 
act  goes  to  the  public,  it  is  a  purely  public  charity; 
the  word  ^purely'  being  equivalent  to  wholly.     (2) 
A  denominational  school  property,  vested  in  trustees 
for  the  purpose  of  affording  encouragement  to  the 
education    bf   youth,    is    a    purely    public   charity, 
although  the  school  is  not  open  in  the  same  way  to 
the  general  public  as  to  persons  connected  with  the 
religious  denomination,  but  the  general  public  are 
admitted  as  vacancies  occur,  and, when  admitted,  upon 
the  same  term  with  all  other  pupils.  (3)  An  institu- 
tion founded  and  endowed  as  a  purely  public  charitj' 
does  not  lose  its  character  as  such  under  the  tax  laws 
if  it  receives  a  revenue  from  the  recipients  of  its 
bounty  sufficient  to  keep  it  in  operation."    The  court 
also  cites  with  approval  the  opinion  in  Burd  Orphan 
Asylum  v.  School  District  of  Upper  Darby,  90  Pa. 
21,  as  upholding  the  same  principle  announced  in  the 
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excerpt  first  quoted  In  the  last-named  case  a  testa- 
trix by  her  will  had  provided  for  the  establishment 
of  an  asylnm  whose  object  was  to  maintain  and 
educate  white  female  orphan  children  **  who  shall  have 
been  baptized  in  the  Protestant  Episcopal  Church  in 
th'e  city  of  Philadelphia,  or  in  the  state  of  Pennsyl- 
vania;*' and  this  was  held  to  be  a  ^ ^purely  public 
dtarity,'*  under  the  Constitution  of  Pennsylvania, 
which  is  identical  with  our  own  on  this  subiect.  In 
the  case  of  Gerke  v.  Purcell,  25  Ohio  St.  229,  this 
definition  of  a  *' purely  public  charity' *  is  given: 
"When  the  charity  is  public  the  exclusion  of  all  idea 
of  private  gain  or  profit  is  equivalent  in  effect  to  the 
force  of  *  purely,'  as  applied  to  public  charity  in  the 
Constitution.'*  The  case  of-  Donohugh  v.  Library 
Company,  86  Pa.  306,  and  Philadelphia  v.  Women's 
Christian  Association,  125  Pa.  572,  17  Atl.  475,  main- 
tain the  same  doctrine.  In  the  case  of  Zable  v.  Louis- 
ville Baptist  Orphans'  Home,  92  Ky.  89,  13  Ky.  L.  E. 
385, 17  S.  W.  212, 13  L.  R.  A.  668,  it  is  said:  "It  is  the 
duty  of  the  State  to  care  for  its  indigent  orphans,  and, 
if  done  by  another,  he  renders  what  is  properly  a 
public  service,  and  the  Legislature  may  therefore, 
without  regard  to  the  extent  of  it,  exempt  the  prop- 
erty devoted  to  such  use  from  taxation."  In  the 
case  of  Norton's  Ex'rs  and  Trustees  v.  City  of  Louis- 
ville, 118  Ky.  836,  82  S.  W.  621,  26  Ky.  L.  K  846,  was 
involved  the  question  we  have  here.  The  charity  of 
the  defendant  corporation,  whose  property  was 
sought  to  be  taxed  by  the  municipality,  was  limited 
by  the  following  language  of  its  charter:  ^*The  object 
of  this  corporation  shall  be  to  procure  the  control 
of  orphans  and  destitute  children  of  Baptist  parents, 
and  of  such  other  destitute  and  helpless  children  as 
the  managers  may  think  proper  to  receive,  for  the 
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purpose  of  supporting  and  educating  them  in  an  inBti- 
.  tution  to  be  prepared  and  provided  for  that  purpose 
by  said  managers.  •  •  •'>  It  was  there  held  that  the 
institution  in  question  was  a  purely  public  charity.  In 
the  case  of  Commonwealthv.  Thomas,  Trustee,  119  Ky. 
208, 83  S. W.572,  26  Ky.  Law  Eep.  1128,  we  thus  defin- 
ed the  expression  ''purely  public  charity,"  as  contain- 
ed in  the  Constitution:  ** Without  undertaking  tO'  be 
technically  accurate,  a  'purely  public  charity'  may  be 
defined  as  one  which  discharges,  in  whole  or  in  part, 
a  duty  which  the  Commonwealth  owes  to  its  indigent 
and  helpless  citizens.  Undoubtedly,  it  is  the  duty 
of  the  State  to  educate  its  poor  children,  and  thus  fit 
them  for  discharging  the  duties  of  citizenship;  to 
care  for  the  indigent  insane,  its  helpless  orphans,  and 
its  poor  who  are  sick  and  afflicted;  and  therefore 
any  institution  which,  serving  no  selfish  interest  dis- 
charges, in  whole  or  in  part,  any  such  duty,  is  a' 
'purely  public  charity.'  Under  this  head  would  come 
schools  for  orphans,  the  property  of  the  organization 
known  as  the  Young  Men's  Christian  Association," 
etc. 

When  section  170  of  the  Constitution  was  before 
the  convention  for  adoption,  many  of  the  members 
were  apprehensive  that  the  expression  "purely  public 
charity"  was  too  narrow  that,  under  it  just  such  insti- 
tutions as  the  one  involved  here  would  be  taxed.  This 
position  was  combated  by  one  of  the  most  dis- 
tinguished lawyers  in  the  convention,  and  in  a  speech 
which  he  delivered  in  support  of  the  adoption  of  the 
section  he  used  the  following  language:  "Tt  is  ob- 
jected that  the  language  which  provides  that  institu- 
tions of  'purely  public  charity'  shall  be  exempted 
from  taxation  is  too  limited  in  its  meaning.  It  has 
been  said,  if  this  se.ction  is  adopted,  that  the  Masonic 
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Widows'  and  Orphans'  Home  of  Louisville,  the 
Baptist  Orphans'  Home,  and  other  similar  charities, 
"will  be  taxed.  I  deny  it,  and,  if  I  believed  for  one 
moment  that  the  Masonic  Widows'  and  Orphans' 
Home  at  Louisville,  or  the  Little  Sisters  of  the  Poor, 
or  other  institutions  of  a  like  character  throughout 
the  State  would  be  taxed  by  this  section,  I  would  be 
ashamed  to  record  my  vote  in  its  favor.  What  is  an 
institution  of  'purely  public  charity'!  It  is  sdme 
place  owned  or  given  or  donated  for  a  charitable 
purp)ose,  and  where  persons  receive  benefit  without 
cost  to  them,  and  which  is  not  run  for  private  gain  or 
profit  The  Masonic  Widows'  and  Orphans'  Home, 
and  other  institutions  of  that  character  in  this  State, 
are  clearly  objects  of  purely  public  charity.  The 
charity  may  be  limited  to  certain  persons — such  as 
the  children  and  widows  of  deceased  Masons,  or 
orphans  of  deceased  Odd  Fellows,  or  children  of  a 
certain  denomination — ^but  the  courts  of  other  states, 
in  whose  Constitutions  may  be  found  this  precise 
language,  have  held  that  institutions  of  this  kind 
ought  not  to  be  taxed,  and  could  not  be  taxed,  because 
they  were  places  of  purely  public  charity;  because 
they  were,  in  the  first  place,  affording  certain  persons, 
without  any  tuition  fee  or  expense  whatever,  the 
means  of  obtaining  an  education  or  a  livelihood ;  and 
in  the  second  place,  no  person  whatever  derived  from 
them  any  gain  or  profit.  It  has  also  been  said  that 
parochial  schools  owned  by  private  denominations, 
but  from  which  no  gain  or  profit  was  derived  by  any 
person,  and  where  no  fee  was  exacted  to  enter,  came 
under  the  head  of  purely  public  charities,  and  I  am 
satisfied  that  the  enlightened  jurists  who  preside  in  the 
courts  of  our  State  would  give  to  the  language  'purely 
public  charity'  its  broadest  and  most   liberal  mean- 
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ingy  and  would  construe  it  as  it  has  been  by  the  aUe 
courts  of  our  sister  states;  and,  that  being  so,  no 
gentleman  on  the  floor  of  this  convention  need  have 
any  fear  in  his  mind  about  taxing  these  institutions 
that  are  maintained  by  charity,  and  from  which  no 
gain  or  profit  is  derived,  and  which  are  a  credit  to 
our  State,  and  an  honor  to  its  generous  people." 
Debates  Constitutional  Convention,  p.  2499.  In  the 
same  debate,  anotlier  distinguished  lawyer  cited  and 
read  long  excerpts  from  the  several  cases  decided 
by  the  Supreme  Court  of  Pennsylvania,  which  are 
approved  in  Trustees  of  Kentucky  Female  OrjAan 
School  V.  City  of  Louisville,  supra,  as  showing  the 
construction  which  had  been  given  the  expression 
''purely  public  charity"  by  the  highest  court  of  the 
State  of  Pennsylvania,  whose  Constitution,  as  said 
before,  on  the  subject  in  hand,  is  identical  with  ours, 
and  includes  within  its  meaning  such  institutions  as 
that  at  bar ;  and  with  this  judicial  construction  before 
them  the  convention  adopted  section  170,  with  its 
exemption  of  ''institutions  of  purely  public  charity." 
We  recognize  that  the  language  used  by  the  mem- 
bers of  a  constitutional  convention  in  debate  does 
not  afford  the  best  criterion  for  the  proper  construc- 
tion of  the  Constitution  which  is  the  subject  of  the 
debate;  but  it  sheds  some  light,  and  we  think  the 
fact  that  the  decisions  of  the  Supreme  Court  of  a 
sister  state,  construing  language  identical  with  that 
which  the  convention  had  before  them,  was  read  to 
the  convention,  and  afterwards  it  adopted  the  par- 
ticular language  without  change,  ought  to  have  some 
weight  in  reaching  the  conclusion  that  the  definition 
given  by  the  judicial  tribunals  of  the  sister  state  was 
the  meaning  which  the  convention  intended  should  be 
placed  upon  the  expression  under  consideration.    It 
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is  a  well^stablished  {Mrinciple  of  statutoiy  constmo- 
tion  that,  where  any  particular  language  or  phrase 
has  received  a  definite  judicial  construction,  and  is 
afterwards  re-enacted,  the  judicial  construction  is 
presumed  to  be  read  into  the  new  statute  as  a  part 
of  it;  and  this  rule  has  been  carried  to  the  extent 
that,  where  a  statute  of  one  state  which  has  received 
a  settled  judicial  construction  is  enacted  by  another 
state,  the  construction  is  adopted  as  a  part  of  the 
act.  In  speaking  of  this  principle,  Endlich,  in  his 
work  on  the  Interpretation  of  Statutes,  says:  '*One 
of  the  most  important  bearings,  possibly  extensions 
of  the  rule  in  question,  is  its  application  to  statutes 
transcribed  from  the  statute  book  of  another  state  or 
nation.  Thus  it  has  been  held  that,  where  Congress 
or  the  Legislature  of  a  state  enacts  a  statute  which 
is  a  transcript  of  an  English  act  that  has  received  a 
known  and  settled  construction  by  the  courts  of  that 
country,  that  construction,  at  the  time  of  such  enact- 
ment, is  to  be  deemed  as  accompanying  and  forming 
an  integral  part  of  the  same.  And  the  same  rule 
applies  as  to  statutes  copied  from  the  statute  books 
of  other  states.  Indeed,  it  is  laid  down  that,  whether 
passed  by  the  Legislature  of  the  same  state  or 
country,  or  by  that  of  another,  tlie  terms  of  a  statute 
which  have  acquired  a  settled  ii^eanin'?  by  judicial 
construction  are,  when  used  in  a  later  one,  to  be 
understood  in  the  sense  so  attr!^^ltcd  to  tl  era." 

It  is  earnestly  insisted  that,  i:i  Uie  phrase  under 
consideration,  the  word  ** purely"  qualifies  and  limits 
the  word  **public,"  and  that  r.o  charity  is  to  be  con- 
sidered ** purely  public,"  in  which  the  general  public 
is  not  permitted,  at  least  in  theory,  to  participate; 
that  a  charity  which  is  limited  by  the  terms  of  its 
organization  or  endowment  to  one  class  or  sect  of  the 
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community  is  a  private  charity,  and  therefore  not 
exempt  froni  taxation.  In  this  view  we  cannot 
concur.  Not  only  is  it  opposed  to  the  meaning  of  the 
phrase  as  interpreted  by  our  own  opinions  above 
cited,  but  it  is  opposed  to  the  manifest  spirit  and 
intention  of  the  Constitution  itself.  No  one  will 
dispute  that  it  is  the  duty  of  the  State  to  support 
and  educate  its  destitute  orphan  children.  TTjis  is 
incumbent  upon  the  State,  not  only  because  of  the 
duty  owed  to  the  children,  to  rear  and  educate  them 
into  useful  men  and  women,  but  because  of  the  duty 
owed  to  the  public  at  large  that  they  shall  not  be 
allowed  to  degenerate  by  neglect  into  criminals,  and 
thus  become  a  menace  to  the  peace  and  safety  of  the 
community,  and  an  enduring  burden  upon  the  public 
anxiety  and  treasury.  This  being  true,  how  must  this 
public  duty  be  performed!  Manifestly,  either  by  an 
involuntary  system  of  taxation  upon  the  property  of 
all  the  citizens  in  the  State  or  the  taxing  district 
wherein  the  charity  is  to  be  maintained,  or  by  the 
voluntary  contributions  of  the  charitable  portion  of 
the  community,  an  example  of  which  is  afforded  in 
the  institution  under  discussion.  Now,  it  is  obvious 
that  every  dollar  contributed  by  individuals,  intellii- 
geritly  expended  in  maintaining  such  institutions  as 
we  are  now  contemplating,  is  a  dollar  saved  to  the 
general  public,  who  would  otherwise  be  forced  to  raise 
it  by  voluntary  taxation.  This  being  true,  it  is  clearly 
to  the  interest  of  the  State  to  foster  and  encourage 
voluntary  contributions  to  be  used  in  bearing  the 
public  burdens.  Every  dollar  so  raised  is  a  gift  to 
the  State,  for  it  discharges  a  debt  due  from  it  to  the 
needs  of  its  destitute  children.  Is  it  possible,  then, 
that  the  framers  of  the  Constitution,  who  were  wise 
and  patriotic  men,  meant  to  discourage  gifts  to  the 
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State  by  levying  an  ad  valorem  tax  on  the  gift!  As 
a  financial  scheme,  this  might  find  a  parallel  in  a 
tax  on  bequests  endowing  public  schools,  but  not  short 
of  it.  We  do  not  believe  the  convention  meant  to 
station  a  taxgatherer  at  the  door  of  the  human  heart, 
and  thus  confine  charity  a  prisoner  in  her  own  home. 
The  convention  meant  by  the  word  ** purely"  to 
describe  the  quality  of  the  charity,  rather  than  the 
means  by  which  it  is  administered,  that  it  should  be 
wholly  altruistic  in  the  end  to  be  attained,  and  that 
no  private  or  selfish  interest  should  be  fostered  under 
the  guise  of  charity;  but  it  was  never  meant  that, 
because  a  charity  was  limited  by  its  terms  to  objects 
belonging  to  a  certain  sect  or  fraternal  order,  or  color 
or  class,  it  was  a  private,  and  not  a  public,  charity. 
The  members  of  the  convention  werer  wise  and  prac- 
tical, and  knew  that  men,  as  a  rule,  administer  their 
charity  through  the  organization  or  organizations  to 
which  they  belong.  Thus,  Catholics  will  naturally 
distribute  their  charity  through  the  organization  of 
the  Catholic  Church ;  Presbyterians  through  those  of 
the  Presbyterian  Church ;  Masons  through  the  organ- 
ization of  the  Masonic  Order,  etc.,  etc.  But,  while 
each  is  discharging  for  the  State  a  particular  and 
limited  part  of  its  duty  to  the  objects  of  the  public's 
bounty,  together  they  are  fulfilling  the  State's  whole 
duty  far  more  completely  and  efficiently  than  could 
be  done  by  means  of  a  system  of  involuntary  taxation 
administered  through  the  hands  of  hired  officialism. 
The  difference  between  these  two  systems —  the  one 
actuated  by  love,  and  the  other  serving  for  pay — is 
as  marked  as  the  difference  betwen  the  ministrations 
of  a  mother  at  the  bedside  of  her  sick  child  and  that 
of  a  hired  nurse.  If  one  fixes  his  eye  narrowly  on 
the  work  of  only  one  of  the  various  bodies  and  organ- 
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isations  engaged  in  relieving  the  neoessities  of  mis- 
fortune, he  might  reach  the  conclusion  that  it  jras 
not  a  public  charity,  because  limited  (in  theory,  never 
in  actuality)  to  the  members  of  the  particular  order 
or  body;  but  he  would  make  the  mistake  of  one  who 
would  conclude  that,  because  a  regiment  of  a  battle 
line  had  a  flag  bearing  a  name  or  number  different 
from  the  other  flags  in  the  line,  it  was  not  a  part  of 
the  army  as  a  whole,  and  was  not  engaged  with  the 
other  regiments  in  the  mutual  purpose  of  resisting' 
the  common  enemy.  The  charities  of  the  various 
religious  and  fraternal  organizations  we  are  contem- 
plating may  seem,  when  viewed  separately  and  with  a 
narrow  and  atrabilious  vision,  to  be  too  limited  in 
their  ministrations  to  be  called  public;  but,  when 
vewed  as  a  whole,  the  compass  of  their  good  work  is 
as  wide  as  the  circle  of  human  suffering,  and  as^nni- 
versal  as  the  love  of  the  heart  of  man. 

Seeing,  then,  that  the  various  charities,  which  the 
generous  portion  of  the  community  administer 
through  the  separate  organizations  to  which  the 
donors  belong,  as  a  practical  proposition  cover  the 
whole  field  of  the  State's  duty  to  her  indigent  and 
helpless  citizens,  and  that  they  together  contribute  to 
the  whole  public  burden,  where  would  be  the  wisdom 
in  discouraging  such  charity  f  And  what  good  pur- 
pose can  be  subserved  by  indulging  in  a  strained 
construction  of  a  phrase  in  order  to  reach  the  con- 
elusion  that  the  members  of  the  constitutional  con- 
vention meant  to  throw  away  as  useless  the  powerful 
aid  which  the  State  could  otherwise  enjoy  in  the  oonr 
tributions  of  charitable  menf  What  good  purpose  is 
subserved  in  attaching  the  word  '^private'*  to  the 
charity  of  Catholics  for  Catholics,  Presbyterians  for 
Presbyterians,  Masons  for  MasooB^  or  Odd  Fellows 
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for  Odd  Pellows!  Are  the  poor  and  helpless  of  these 
various  bodies  and  organizations  any  less  worthy,  or 
any  less  a  part  of  the  public,  because  they  are  also 
members  of  the  particular  church  or  society  to  which 
they  belong?  Are  not  all  charitable  institutions 
necessarily  limited  to  the  relief  of  only  a  small  part 
of  the  destitute  public!  Can  any  one  institution 
administer  to  the  wants  of  all!  And,  if  this  be  true, 
is  it  necessary  to  brand  as  '* private**  a  charity  which, 
by  its  terms,  marks  out  a  particular  part  of  th» 
public  field  in  which  it  is  to  be  administered?  Who 
would  say  that  an  orphan  asylum  endowed  for  the 
benefit  of  colored  children  only  was  a  private  charity, 
or  that  an  orphanage  for  destitute  white  children 
only  was  not  public!  And  yet  the  operation  of  each 
would  be  exclusive  of  a  large  portion  of  the  com- 
munity. Who  would  say  that  a  home  for  poor  and 
aged  men  was  a  private  charity,  or  a  home  for  poor 
and  aged  women  was  not  a  public  charity,  although 
manifestly  excluding,  the  one  of  the  female,  and  the 
other  the  male,  indigent,  from  participxation  in  the 
bounty! 

We  are  of  opinion  that  the  framers  of  our  funda- 
mental law  were  practical  statesmen,  and  they  desired 
to  avail  themselves  of  all  the  benefits  to  be  derived 
from  the  natural  impulses  of  the  charitable  hearts  of 
the  citizens  of  the  State;  that  they  recognized  that 
this  benefit  would  be  most  certainly  received  if  charity 
was  allowed  to  flow  through  its  natural  channels, 
which  are  the  organizations  to  which  the  donors 
belong;  and  that  it  was  well  recognized  and  under- 
stood that  the  general  result  would  be  that  all,  or 
nearly  all,  of  the  State's  destitute,  would  thus  be 
cared  for  far  better  than  by  the  State's  undertaking 
to  maintain  them  by  a  system  of  involuntary  laxation. 
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And  we  cannot  believe  that  these  wise  and  practical 
statesmen  meant  to  tax  the  contributions  oi  chaiity 
which  so  certainly  take  the  place  of  taxation  itself. 
To  tax  the  contributions  of  charity  for  maintenance 
of  the  State's  poor  and  helpless  in  wisdom  is  on  ?i 
parity  with  the  taxation  of  the  money  raised  by  the 
State  by  taxation  for  the  same  purposes.  In  other 
words,  it  would  be  taxing  the  proceeds  of  taxation. 
If  we  would  realize  what  benefit  the  State  derives 
from  the  charitable  contributions  of  individuals,  let 
us  imagine  that  all  of  the  institutions  in  the  Common- 
wealth such  as  that  at  bar  were  closed,  because  the 
contributions  sustaining  them  were  withdrawn,  and 
then  calculate  what  would  have  to  be  raised  by  invol- 
untary taxation  either  to  support  the  charities,  or 
to  erect  new  jails,  penitentiaries,  and  gallows  to 
restrain  and  punish  the  additional  crime  with  which 
the  community  would  be  inundated  by  the  immense 
increase  of  the  criminal  classes.  Those  who  contend 
for  the  construction  rejected  by  this  opinion  would 
stand  aghast  at  such  a  consummation.  It  is  not  be- 
lieved that  any  one  would  uphold  such  a  construction, 
but  for  his  well-founded  belief  that  no  adverse  legis- 
lation can  check  the  dynamics  of  love,  and  that  the 
additional  benefit  the  selfish  would  obtain  by  taxing 
the  proceeds  of  charity  will  be  borne  by  the  generous, 
rather  than  that  the  deserving  poor  should  suffer. 
The  case  of  Widows'  and  Orphans'  Home  of  Odd 
Fellows  V.  Bosworth,  Sheriff,  112  Ky.  200,  65  S.  W. 
591,  being  out  of  harmony  with  the  views  hereim 
expressed,  is  overruled. 

The  judgment  taxing  the  appellant's  property  is 
reversed,  with  directions  to  dismiss  the  proceedings 
against  it ' 
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The  court  quotes  from  Kentucky  Female  Orphan 
School  V.  Louisville,  100  Ky.  470,  19  Ky.  Law  Rep. 
1091,  36  S.  W.  921,  40  L.  R.  A.  119,  but  it  ignores  the 
fact  that  that  case,  as  was  held  in  City  of  Newport  v. 
Masonic  Temple  Ass'n,  108  Ky.  341,  21  Ky.  Law 
Rep.  1785,  56  S.  W.  405,  49  L.  R.  A.  252,  involved  an 
educational  institution  and  turned  upon  other 
grounds.  In  Norton's  Ex'r  v.  Louisville,  118  Ky.  836, 
82  S.  W.  621, 26  Ky.  L.  R.  846,  the  charity  was  not  lim- 
ited to  any  sect  or  class,  but  was  for  **such  other  desti- 
tute and  helpless  children  as  the  managers  mav  think 
proper  to  receive.''  See  Episcopal  Academy  v. 
Philadelphia,  150  Pa.  565,  25  Atl.  55.  In  Com.  v* 
Thomas,  Trustee,  119  Ky.  208,  83  S.  W.  572,  26  Ky. 
Law  Rep.  1128,  the  fund  was  set  apart  for  the  preach- 
in^  of  the  Gospel.  There  was  no  limitation  to  any 
class.  The  court  gravely  quotes  from  certain  cases 
in  Pennsylvania.  The  Constitution  of  that  state  is 
like  ours,  and  these  declarations  would  seem  there- 
fore apposite.  But  the  court  ignores  the  fact  that 
the  courts  there  have  discarded  the  dicta  quoted,  and 
that  in  Pennsylvania  institutions  like  appellant  are 
taxed.  See  Philadelphia  v.  Masonic  Home,  160  Pa.  572, 
28  Atl.954,and  cases  cited.  The  court  also  quotes  from 
an  Ohio  case,  and  in  like  manner  ignores  the  fact  that 
the  authorities  in  Ohio  are  in  accord  with  those  in 
Pennsylvania.  Gerke  v.  Purcell,  25  Ohio  St  229;  M. 
S.  Lodge  V.  Mayslip,23  Ohio  St.l44.  The  case  of  Zable 
V*  Louisville  Baptist  Home,  92  Ky.  89,  13  Ky.  Law 
Bep.  385,  17  S.  W.  212,  13  L.  R  A.  668,  was  decided 
before  the  adoption  of  the  present  Constitution,  and 
therefore  is  not  in  point.  These  are  all  the  author- 
ities relied  on  for  overruling  a  previous  decision  of 
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the  court,  except  the  speech  of  one  of  the  delegates 
in  the  constitutional  convention.  In  Cooley  on  Con- 
stitutional Limitations^  side  page  66,  it  is  sad  as  to 
the  value  of  the  debates  in  the  convention:  ** Where 
the  question  is  one  of  abstract  meaning,  it  will  be 
difficult  to  derive  from  this  source  much  reliable 
assistance  in  interpretation.'*  The  reason  is  plain. 
It  is  the  people's  Constitution.  They  accept  it  upon 
its  terms,  **and  it  is  not  supposed  that  they  have 
looked  for  any  dark  or  abstruse  meaning  in  the  words 
employed.''  The  court  gravely  asks:  **Are  not  all 
charitable  institutions  necessarily  limited  to  the  re- 
lief of  only  a  small  part  of  the  destitute  public!  Can 
any  one  institution  administer  to  the  wants  of  all? 
•  *  *  Who  would  say  that  a  home  for  aged  men  was 
a  private  charity,  or  a  home  for  poor  and  aged  women 
was  not  a  public  charity  f"  If  the  court  had  read  its 
own  opinion  in  City  of  Newport  v.  Masonic  Temple 
Ass'n,  108  Ky.  333,  20  Ky.  Law  Rep.  1785,  36  S.  W. 
405,  49  L.  R.  A.  252,  it  would  have  found  a  full  answer 
to  all  of  this. 

The  court  says:  **The  convention  meant  by  the 
word  'purely'  to  describe  the  quality  of  the  charity, 
rather  than  the  means  by  which  it  is  administered; 
that  it  should  be  wholly  altruistic  in  the  end  to  be 
attained ;  and  that  no  private  or  selfish  interest  should 
be  fostered  under  the  guise  of  charity."  To  say  this 
is  to  strike  from  the  constitutional  provision  the 
word  *' public"  and  substitute  the  word  **pure"  for 
the  word  '* purely,"  so  as  to  make  it  read  ''institu- 
tions of  pure  charity,"  instead  of  "institutions  of 
purely  public  charity,"  as  written.  Every  one  knows 
there  are  "purely  private  charities"  and  "purely 
public  charities."  Only  the  latter  by  our  Constitu- 
tion are  exempted  from  public  taxation.    If  the  court 
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may  strike  out  the  word  '*  public,  ^'  why  not 'strike  out 
also  the  word  ** charity,"  or  any  other  word  that  may 
not  in  future  meet  the  approval  of  the  court  as  then 
constituted!  The  only  value  of  a  written  Constitu- 
tion is  in  its  being  taken  according  to  its  terms.  The 
South  American  Republics  have  Constitutions  as  good 
as  ours,  but  they  amount  to  nothing,  because  they 
are  construed  by  each  faction  according  to  its  senti- 
ments, rather  than  the  plain  ordinary  meaning  of  the 
words  used.  I  have  no  quarrel  with  much  of  the  fine 
sentiment  of  the  opinion,  but  good  rhetoric  may  not 
be  good  law.  This  court  is  not  a  constitutional  con- 
vention, and  the  question  is  not  what  the  law  ought 
to  be,  but  what  it  is  according  to  the  terms  in  which 
the  Constitution  is  expressed.  Certain  it  is  that 
from  the  fundation  of  the  State,  to  the  adoption  of 
the  Constitution,  the  law  had  been  as  laid  down  now 
by  the  court.  The  words  of  the  law  were  familiar, 
and  had  often  been  construed  by  the  court.  Under 
the  old  law  institutions  of  charity  purely,  whether 
private  or  public,  were  exempt.  The  old  phraseology 
was  abandoned,  and  new  words  used  confining  ex- 
emptions to  institutions  of  ** purely  public  charity.'* 
See  Orphans'  Home  v.  Bosworth,  112  Ky.  200,  65 
S.  W.  591,  23  Ky.  Law  Rep.  1505.  When  only  insti- 
tutions of  purely  public  charity  were  exempted,  would 
not  a  person  of  ordinary  understanding  conclude  that 
institutions  of  private  charity  were  not  exempted? 
If  appellant  is  not  a  purely  private  charity,  where  in 
the  State  will  one  be  found? 

**  While  there  are  decisions  to  the  contrary,  the 
preponderance  of  authority  is  in  favor  of  the  doc- 
trine that  an  exemption  of  benevolent  and  charitable 
institutions  does  not  extend  to  a  society  which  con- 
fines its  benefits  to  members  or  their  families."    12 
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Am.  &  Eng.  Exicy.  343,  ^d  bee  casee  cited  in  note. 
The  deciBions  i-eferred  to  holding  to  the  contrary  are 
from  states  where  the  words  '* purely  public^*  are  not 
nsed  in  the  law  defining  the  exemptions.  iTife  phrase 
** purely  public  charity"  is  a  common  one  in  American 
statutes  and  Constitutions,  but  the  court  is  without 
precedent  in  any  of  theee  states  for  overruling  a 
former  opinion  and  construing  away  the  plain  terms 
of  the  Constitution.  While  only  the  case  of  Orphans' 
Home  V.  Bosworth,  112  Ky.  200,  65  S.  W.  591,  23  Ky. 
Law  Rep.  1505,  is  expressly  overruled,  the  e«ise  of 
City  of  Newport  v.  Masonic  Temple  is  in  effect  Over- 
ruled by  the  opinion,  for  the  two  cannot  stand 
together,  as  the  reasoning  of  the  one  is  precisely 
opposite  to  the  reasoning  of  the  other. 

I  therefore  dissent  from  the  opinion  of  the  court 

Nxyi<n^,  J.,  concnirring. 
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CASE  46.— ACTION  BY  HARRY  SPINKS  AGAINST  TJWJ 
UNITED  STATES  LIFE  INS.  CO.  OF  N.  Y.  ON  A 
POUCY  OF  LIFE  INSURANCE  ON  THE  UFE  OF  HIS 
FATHER.— October  19,  X906. 

United  States  Life  Ins.  Go.  v.  Spinks 

Appeal  from  Campbell  Circuit  Court. 

John  T.  Hodoe  and  A.  S.  Bbbby,  Successive  Judges. 

Judgment  for  plaintiff.     Defendant  appeals. — ^Af- 
firmed. 

1.  Insurance — Mutual  Insurance  Companies — Surplus — ^Lapsed 
Policy. — ^The  "surplus"  of  a  mutual  life  insurance  company 
belongs  equitably  to  the  policy  holders  who  contributed  to 
it  in  the  proportion  in  which  they  contributed  to  it.  Under 
Sec.  88,  c.  690,  p.  1869,  Laws  1892,  of  New  York,  the  share  of 
a  policy  lapsed  for  nonpayment  of  premium  (after  having 
been  in  force  three  years)  must  be  applied  to  the  purohaae 
of  extended  insurance  unless  the  policy  holder  has  elected 
to  take  paid-up  insurance  therefor. 

%  Same — ^Extended  Insurance. — The  words  "dividend  additions" 
as  used  in  the  New  York  statute  refer  to  that  part  of  the 
premiums  charged  which  was  'loaded"  on  to  the  premium 
Jn  excess  of  its  share  of  expenses  and  losses  sustained.  Such 
additions,  and  the  earnings  thereon,  which  constitute  the 
"surplus,"  must  be  valued  and  applied  in  buying  extended  In- 
surance for  lapsed  policies  in  force  three  years  or  longer,  tn 
the  same  way  ttat  the  ''reserve"  of  the  policy  !t  required  to 
be  valued  and  applied  in  purchasing  such  extended  insurance. 

S.  Same — ^Valuing  Surplus. — ^Insurance  companies  must  keep  ac- 
curate accounts  with  their  policy  holders  as  classes,  falling 
which,  no  presumption  will  be  Indulged  in  the  companies' 
favor  when  it  comes  to  valuing  and  applying  "surplus**  or 
''dividend  additions"  to  lapsing  policies. 

4.    Same— Dividends.— ^It  Is  not  optional  with  the  dlrectorftte  «f 
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life  insurance  companies  not  purely  stock  companies, 
whether  they  will  declare  dividends,  or  to  what  extent,  of  the 
so-called  surplus. 

(Syllabus  by  the  court.) 

On  rehearing  June  26,  1907. 

5.  Insurance — ^Liability  of  Insurer — ^Life  Insurance — Ext^ided 
Insurance— Dividend  Additions. — ^Laws  of  New  T^ork  1892,  p. 
1969,  c.  690,  Sec.  88,  requiring  the  application  of  the  reserve, 
on  a  polcy  lapsed  after  being  in  force  three  full  years,  to 
the  payment  for  extended  insurance,  and  providing  that  "re- 
serve" should  include  "dividend  additions,"  meant  that  the 
surplus  on  a  lapsed  policy,  as  well  as  the  reserve  thereon, 
should  be  applied  in  purchasing  extended  insurance  in  case 
of  lapse  after  a  policy  was  in  force  three  years,  though  the 
words  ''dividend  additions"  may  have  meant  in  a  technical 
sense,  in  life  Insurance,  additions  on  account  of  surplus  to 
the  face  of  a  policy,  payable  at  d«ath  while  the  insurance  was 
in  force. 

A.  E.  WILLSON  and  W.  H.  MACKOY  for  appellant. 

QUESTIONS  DISCUSSED  AND  AUTHORITIES  CITED. 

1.  That  the  contract  evidenced  by  the  policy  of  insurance  was 
legal  and  one  which  the  appellant  was  competent  (o  enter  into 
and  had  the  authority  to  make:  Charter  of  Appellant  and  Amend- 
ments thereto;  Sec.  88  of  c.  690  of  New  York  Laws  of  1892;  N. 
Y.  Life  Ins.  Co.  v.  Miller,  22  Ky.  Law  Rep.,  230,  232. 
'  2.  The  word  "dividend,"  or  "dividends,"  where  it  occurs  In 
Sec.  88,  Chap.  690,  of  the  New  York  Laws  of  1892,  must  be  given 
the  same  construction  as  the  word  "dividend"  in  Condition  VTI. 
of  the  policy  of  insurance  under  consideration.  The  word  "divi- 
dend" has  a  fixed  and  settled  meaning^  Thompson  on  Corp.,  vol. 
2,  sec.  2126;  Greef  v.  Equitabe  Life  Ass.  So.,  160  N.  Y.,  19;  Cook 
on  Stock  and  Stockholders,  sec.  642,  Note  6.  sees.  272,  545;  Bon- 
vier's  Diet.,  vol.  1;  Goodwin  v.  Hardy.  57  Me.,  143,  145;  Hyatt  v. 
Allen,  56  N.  Y.,  553,  557;  Brown  v.  Collins,  Ky.  Law  Rep,,  12  Eq. 
Cas.,  594;  Lowry  v.  Farmers  L.  &  T.  Co.,  172  N.  Y.,  137,  144; 
Lockhart  v.  Van  Alstyne,  31  Mich.,  76;  Williston  v.  Mich.,  etc, 
R.  Co.,  13  Allen  (Mass.),  76. 

3.  The  declaration  of  a  dividend,  in  the  absence  of  fraud  or 
abuse  of  discretion,  rests  with  the  Board  of  Directors  of  a  life 
insurance  company  as  In  the  case  of  other  corporations,  and  a 
policy  holder  in  an  insurance  company  is  not  entitled  to  a  dlvl- 
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dend  until  one  is  declare.d:  N.  Y.  Ldfe  Ins.  Co.  v.  Miller,  22  Ky. 
Law  Rep.,  230,  232;  Mut.  Life.  Ins.  Co.  of  N.  T.  v.  Girard  Life 
Ins.,  Ann.  &  Trust  Co.,  Admr.,  100  Pa.  St.,  172,  179,  180; 
Moss'  Appeal,  83  Pa.  St.,  264,  269;  Lowry  v.  Fanners'  Loan  A 
Trust  Co.,  172  N.  Y.,  137,  144;  Joyce  on  Ins.,  voL  2,  nee  1166;  N. 
Y.,  L.  &  8.  W.  R.  R.  Co.  V.  Nickals,  119,  U.  S.,  296;  Beveridge  v. 
N.  Y.,  E.  R.  Co.,  112  N.  Y„  1. 

4.  There  is  no  question  In  the  case  at  bar  of  doubtful  construc- 
tion or  repugnancy  between  Sec.  88  of  the  New  Ifork  Law  and 
Condition  VII  of  the  policy,  and  no  room  for  the  application  of 
the  rule  that,  in  case  of  repugnancy,  the  construcrlon  must  be 
favorable  to  the  assured:  Joyce  on  Ins.,  vol.  1,  sees.  205,  212, 
216.  21,  219,  222. 

6.  The  relation  between  the  appellant  and  the  appellee  and  the 
insured  is  one  of  contract,  and  not  of  trustee  and  cestui  que  trust: 
Everson  v.  Eq.  Life  Ass.  So.,  68  Fed.  Rep.,  218;  Uhlman  v.  N.  Y. 
Life  Ins.  Co..  109  N.  Y.,  421;  Bewley  v.  Eq.  Ufe  Ass.  So.,  61  How. 
Pr..  346. 

(First)  The  word  ''mutual"  must  be  construed  in  connection 
with  the  entire  charter  of  the  appellant  and  the  amendments 
thereto,  and  especially  in  connection  with  the  amendment  which 
was  passed  Miardi  31,  1882. 

(Second)  Sec.  88  of  the  New  York  Law  is  a  part  of  the  policy 
and  must  be  construed  in  cornection  with  Condition  VII  of  the 
policy. 

(Third)  The  contract  of  Insurance  evidenced  by  the  policy  in 
question,  did  not  require  the  appellant  to  keep  a  separate  account 
of  the  receipts,  disbursements  or  investments  from  policies  of 'the 
Spinks  class,  or  of  any  class.  No  such  claim  is  asserted  by  ap- 
pellee in  his  pleadings  in  this  case:  Bogardus  v.  N.  Y.  Life  Ins. 
Co..  101  N.  Y.,  328,  335.  336,  337;  Uhlman  v.  N.  Y.  Life  Ins.  Co., 
109  N.  Y.,  421. 

JOHN  G.  CARLISLE,  C.  E.  PATTERSON,  WM.  A.  ELUOTT, 
W.  H.  MACKOY,  AUGUSTUS  B.  WILLSON  and  MARSHALL 
BULLITT  for  appellant 

POINTS  AND  AUTHORITIES  ON  PETITION  FOR  REHEARING. 

1.  "Dividend  additions'  is  a  technical  term,  meaning  the 
rate  by  a  dividend  previously  declared  out  of  surplus. 

2.  As  the  Spinks  policy  was  a  ten-year  continuable  term  policy 
there  could  not  under  any  circumstances  be  any  "dividend  addi- 
tions thereto. 
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3.  This  court  made  botli  a  mathematical  and  eommerolal  error 
in  assuming  that  because  on  those  policies  which  were  kept  for 
ten  years  up  until  the  end  of  the  accumulation  period  the  rate 
of  dividend  was  8  per  cent,  of  the  total  premiums  paid,  it  would 
follow  that  a  similar  rate  of  dividend  was  or  could  be  qamed  on 
the  total  premiums  paid  for  only  three  years. 

4.  Under  Ky  Stats.,  Sec.  656,  as  construed  by  this  ccurt  in 
many  cases,  no  alleged  provision  of  a  contract  of  insurance  can 
be  enforced  unless  oontAined  in  or  attached  to  the  policies  sued  on. 
In  the  case  at  bar  the  provision  as  to  "dividend  additions"  is  not 
contained  in  or  attached  to  the  policy  and  therefore  cannot  be  con- 
sidered for  any  purpose  whatever. 

(First)  The  New  York  statute  only  applies  to  business  done 
in  New  York,  and  does  not  have  any  extrapterrltorial  effect  and 
cannot  affect  a  contract  made  in  Kentucky:  Washington  Life  ins. 
Co.  V.  Glover,  25  Ky.  Law  Rep.,  1327. 

(Second)  The  New  York  statute  was  not  printed  on  the  Spinks 
policy,  and  therefore  cannot  be  relied  on  as  a  part  thereof:  In 
Provident  Savings  v.  Puryear,  109  Ky.,  881;  Provident  Savtngs  v. 
Beyer,  23  Ky.  Law  Rep.,  2460;  Supreme  Commandery  v.  Hughes, 
114  Ky.,  175;  Mooney  v.  Ancient  Order  of  United  Workmen,  114 
Ky.,  950,  959  (1903);  Hunzlker  v.  Knights  of  Pythias,  117  Ky.. 
418;  Letzler  v.  Pacific  Mutual,  25  Ky.  Law  Rep..  872  (1905);  Rice 
V.  Rice,  23  Ky.  Law  Rep.,  636  (1901). 

L.  J.  CRAWFORD  for  appellee. 

PROPOSITIONS    ADVANCED   AND   AUTHORITIES    CITED. 

1.  Appellant  is  a  mutual  company  and  cannot  deny  dividends 
to  its  policy-holders. 

2.  Sec.  7  applies  only  in  event  insured  lives  to  en.i  of  term. 

3.  The  New  York  law  applies  in  case  of  death  before  end  of 
term. 

4.  New  York  law  Is  a  check  upon  domestic  companies,  and 
means  more  than  that  the  company  shall  include  in  reserve  only 
such  dividends  as  have  been  already  credited  to  the  pol*cy.  Oth- 
erwise it  would  have  no  effect. 

5.  The  dividends  were  sufTicient,  treating  policy  as  participat- 
ing policy. 

6.  Keep'n?:  no  account  with  any  class  entitles  appellee  to  gen- 
eral yparly  dividends. 

7.  The  general  dividends  are  sufFiclent 
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^  Sfui  11  coutraot  ki  aauiyocaJ,  all  doubts  will  l>e  resolved  in 
favor  of  the  insured. 

II.  Legislative  checks  upou  tontine  insurance:  Vol.  M,  let  Bd., 
American  and  English  BQcycK^iedia  of  Law,  pp.  bt,  58,  64,  61,  6S. 

Note— The  New  York  Law,  Charter  and  all  material  amend- 
metuts  are  in  the  amended  petition. 

I 

J.  H.  HAZELRIGG  and  L.  J.  CRAWFORD  for  appellee. 

PROPOSITIONS    ADVANCED    AND   AUTHORITIES    ON    PETI- 
TION  FOR  REHEARING. 

1.  The  term  ''dividend  additions"  is  a  general  term  and  means 
additions  made  to  anything  for  or  by  reason  of  dividends. 

2.  New  York  law  applies  to  ''any  policy"  in  providing  for 
"dividend  additions,"  and  if  these  words  mean  only  "paid-up 
additions"  to  the  amount  of  insurance  named  in  the  policy,  then 
policyhoiaers  who  are  not  entitled  to  "paid-up  additions"  would 
be  deprived  of  ''dividend  additions." 

5.  Dawson  in  his  "Elements  of  Life  Insurance"  uses  the  term 
^'dividend  additions"  several  times  in  a  special  sense,  descriptive 
of  "paid-up  additions,"  but  uses  many  other  expressions  as  de- 
scriptive of  "paid-up  additions."  See  pp.  98,  99,  105,  109,  116  and 
144. 

4.  In  1875  the  technical  term  for  "paid-up  additions"  was  the 
^'reversionary  value  of  the  surplus."  See  Notes  on  Life  Insurance, 
by  Gustavus  W.  Smith,  pp.  112,  113  (1875  ed). 

6.  The  recent  literature  relied  on  in  petition  for  rehearing  is 
reviewed  and  the  general  and  special  uses  of  the^  term  "divi- 
dend additions"  and  the  various  other  expressions  used  in  lieu  of 
"paid-up  additions"  are  pointed  out. 

6.  The  "Recommendations  for  Uniform  Legislation,"  etc.,  and 
the  New  York  Statute  of  1906,  by  excepting  term  policies  from 
the  benefit  of  the  New  York  statute  of  1892,  merely  emphasize 
Che  fact  that  such  benefits  extended  to  term  policis. 

7.  The  loading  of  premium  fbr  dividend  purposes  exceeded  6 
per  cent  of  each  premium. 

8.  The  New  York  law  is  part  of  the  contract  and  nothing  in 
cases  cited  by  appellant  will  preclude  the  cx>urt  from  so  consider- 
ing it.  Such  cases  refer  merely  to  applications,  by-laws,  etc., 
which  companies  attempted  to  rely  upon,  contrary  to  Sec.  679, 
Ky.  Stats.,  or  are  not  applicable  for  other  reasons  pointed  out 

9.  Sec.  679,  Ky.  Stats.,  was  passed  for  the  protection  of  policy- 
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holders,  and  a  company  can  not,  by  relying  on  it,  take  advantase 
of  its  own  wrong. 

10.  Same  as  to  Sec.  666,  Ky.  Stats.,  which  makes  it  a  criminal 
offense  for  a  company  not  to  plainly  express  the  contract  in  tbe 
policy. 

11.  Appellant  is  a  mutual  company  and  appellee's  policy  is  a 
participating  policy. 

(a)  See  Art  3  original  charter  of  appellant 

(b)  See  waiver  of  mutual  feature. 

(c)  No  repeal  of  mutual  principle. 

12.  References  to  ''Dawson's  Business  of  Life  Insurance,"  ed. 
of  1906,  pp.  3,  46,  61,  109,  110,  120,  164,  240. 

13.  References  to  proposed  laws  in  the  "Reoonunendation.'' 
See  pp.  63,  66„  82. 

14.  If  contract  doubtful,  csourt  will  resolve  doubt  in  favor  of 
Insured. 

16.  The  company's  charter  directs  a  distribution  of  net  i»ro- 
fits.  See  subsec.  6  art  6  (p.  22  printed  record),  and  subseqaent 
clauses  of  this  article. 

16.  The  reserve  properly  calculated  runs  from  February  21, 
1898,  and  without  regard  to  "dividend  additions,"  insured  Spinks 
to  a  time  thirty-eight  days  beyond  his  death. 

Opinion  of  the  Court  by  Chief  Justice  0  'Rear. — 
Affirming. 

February  21,  1894,  appellant  issued  to  Charles 
Spinks  a  policy  of  insurance  upon  his  life,  payable 
to  his  son,  Harry  Spinks,  appellee.  The  policy  was 
an  agreement  to  pay  the  beneficiary  the  sum  of  $25,- 
000  if  the  assured  died  within  10  years  from  Decem- 
ber 12,  1893.  The  consideration  was  the  payment  of 
$1,128.25  annually  by  the  assured  on  or  before  Decem- 
ber 15th  of  each  year,  as  premium,  the  first  payment 
having  been  contemporaneous  with  the  issue  of  the 
policy.  Among  the  conditions  contained  in  the  policy 
was  this  clause:  **  (2)  After  being  in  force  three  full 
years,  an  extended  insurance  shall  be  allowed,  iu 
accordance  with  the  requirements  of  chapter  690,  p. 
1930,  of  the  Laws  of  1892,  of  New  YorL"  The  insured 
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paid  appellant  four  annnal  premiums  of  $1,128.25 
each,  aggregating  $4,513,  which  continued  the  policy 
in  force  regardless  of  chapter  690,  p.  1969,  section  88, 
Laws  of  New  York,  up  until  December  12,  1897.  The 
insured  did  not  pay  the  premium  due  on  December 
12,  1897. 

Section  88,  c.  690,  p.  1969,  Laws  of  New  York  1892, 
is  as  follows :  **  Whenever  any  policy  of  life  insurance 
issued  after  January  1st,  1880,  by  any  domestic  life 
insurance  corporation,  after  being  in  force  three  full 
years,  shall  by  its  terms  lapse  or  become  forfeited  for 
the  non-payment  of  any  premium  or  any  note  given 
for  a  premium  or  loan  made  in  cash  on  such  policy  or 
security,  or  of  any  interest  on  such  note  or  loan,  the 
reserve  on  such  policy  computed  according  to  the 
American  Experience  Table  of  Mortality  at  the  rate 
of  four  and  one-half  per  cent,  per  annum  shall,  on 
demand  made,  with  surrender  of  the  policy  within  six 
months  after  such  lapse  or  forfeiture,  be  taken  as  a 
single  premium  of  life  insurance  at  the  published  rates 
of  the  corporation  at  the  time  the  policy  was  issued, 
and  shall  be  applied,  as  shall  have  been  agreed  in  the 
application  or  policy,  either  to  continue  the  insurance 
of  the  policy  in  force  at  its  full  amount,  so  long  as 
such  single  premium  will  purchase  temporary  insur- 
ance for  that  amount,  at  the  age  of  the  Insured  at  the 
time  of  lapse  or  forfeiture,  or  to  purchase  upon  the 
same  life  at  the  same  age  paid-up  insurance,  payable 
at  the  same  time  and  under  the  same  conditions, 
except  as  to  payment  of  premiums  as  the  original 
policy.  If  no  such  agreement  be  expressed  in  the 
application  or  policy,  such  single  premium  may  be 
applied  in  either  of  the  modes  above  specified  at  the 
option  of  the  owner  of  the  policy,  notice  of  such  option 
to  be  contained  in  the  demand  hereinbefore  required 
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to  be  made  to  prevent  the  forfeiture  of  the  policy. 
The  reserve  hfereinbefore  gpedfied  shall  include  divi- 
dend additions  calculated  at  the  date  of  the  failure  to 
make  any  of  the  payments  above  described  according 
to  the  American  Experience  Table  of  Mortality  with 
interest  at  the  rate  of  four  and  one-half  per  cent,  per 
annum,  after  deducting  any  indebtedness  of  the  in- 
sured, on  account  of  any  annual  or  semi-annual  or 
quarterly  premium  then  due,  and  any  loan  made  in 
cash  on  such  policy,  evidence  of  which  is  acknowl- 
edged by  the  insured  in  writing.  The  net  value  of  the 
insurance  given  for  such  single  premium  under  this 
section,  computed  by  the  standard  of  this  State,  shall 
in  no  case  be  less  than  two-thirds  of  the  entire  reserve, 
computed  according  to  the  rule  prescribed  in  this  se<v 
tion  after  deducting  the  indebtedness  as  specified,  but 
such  insurance  shall  not  participate  in  the  profits  of 
the  corporation.  If  the  reserve  upon  any  endowment 
policy,  applied  according  to  the  provisions  of  this  sec- 
tion as  a  single  premium  of  temporary  insurance  be 
more  than  sufficient  to  continue  the  insurance  to  the 
end  of  the  endowment  term  named  in  the  policy,  and 
if  the  insured  survive  that  term,  the  excess  shall  be 
paid  in  cash  at  the  end  of  such  term,  on  the  conditions 
on  which  the  original  i>olicy  was  issued.  This  section 
will  not  apply  in  any  case  where  the  provisions  of  the 
section  are  specifically  waived  in  the  application,  and 
notice  of  such  waiver  is  written  or  printed  in  red  ink 
on  the  margin  of  the  face  of  the  policy  when  issued," 
Aa  the  provisions  of  this  act  were  not  specifically 
waived  in  the  application  or  otherwise,  or  notice  of 
such  waiver  indorsed  in  red  ink' on  the  policy,  the  last 
section  of  the  act  above  quoted  is  not  applied,  and  the 
act  is  to  be  treated  as  if  that  section  had  been  omitted. 
On  January  27,  1898,  the  assured,  Charles  Spinke, 
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lUid  thi&  beneficiary,  Harry  Spink8,  appellee  herein, 
recitieBted  the  appellant  in  writing  to  apply  the  entire 
reserve  on  the  poli<*y,  including  dividend  additions, 
if  any,  therein  calculated  as  provided  in  the  policy,  to 
be  taken  as  a  single  premium  to  continue  the  insurance 
of  $25,000  named  in  the  policy  in  force  at  its  full 
amount  for  such  time  as  said  single  premium  would 
purchase  that  amount  as  non-participating  insurance 
lat  the  company's  rates  therefor  at  the  date  of  the 
policy,  taken  at  the  age  of  the  assured  at  date  of 
default,  subject  to  the  conditions  and  agreements  of 
the  contract  contained  and  referred  to  in  the  policy. 
The  written  application  was  transmitted  with  the 
policy  to  appellant,  who  on  February  14, 1898,  issued 
and  delivered  to  Charlefe  Spitfks  its  certificate  of 
extended  insurance  which  was  in  these  words:  '*The 
United  States  Life  Insurance  Company  in  the  City  of 
New  York,  doth  hereby  certify,  that  in  pursuance  of 
the  amplication  therefor,  of  which  the  above  is  a  copy, 
the  principal  sum  of  insurance  mentioned  in  the  here- 
to annexed  policy  No»  79,714,  on  the  life  of  Charles 
Spinks,  and  (if  all  the  terms  and  conditions  of  said 
policy,  in  it  contained  and  referred  to,  have  been  and 
shall  be  fully  kept,  and  not  violated),  payable  in  the 
manner  therein  mentioned  to  .the  persons  therein 
described  as  the  payee  thereof,  viz.,  $25,000.00,  will  be 
so  payable  as  continued  insurance,  in  the  event  of  the 
death  of  the  insured  lifef  on  or  before  the  10th  day  of 
August,  in  the  year  eighteen  hundred  and  ninety- 
eig:ht;  but  after  said  date  said  policy,  and  the  con- 
tinued insurance  thereunder,  will  in  all  respects  be  and 
become  determined  and  null,  void,  and  of  no  effect. 
The  (ionttnuatlon  of  the  insurance  as  aforesaid  being 
in  accordance  with  the  conditions  and  agreements  in 
said  policy  mentioned,  attd  the  applicaticm  for  said 
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continned  insurance^  of  which  the  above  is  a  copy,  as 
aforesaid,  and  which  application  is  hereby  made  a 
part  hereof.  Dated,  New  York  City,  February  14th, 
1898."  The  assured,  Charles  Spinks,  died  September 
13, 1908.  No  other  action  was  taken  before  his  -death 
either  by  him  or  the  insurer  relative  to  any  other 
extension  of  the  policy. 

Thereafter  this  suit  was  brought  by  appellee  as  the 
named  beneficiary  to  recover  from  appellant  the  full 
amount  of  the  insurance.  In  addition  to  the  forego- 
ing facts,  it  was  alleged  in  the  petition  that  there  was 
a  considerable  sum  in  the  hands  of  appellant  (herein- 
after sometimes  referred  to  as  the  ** Company*') 
known  as  surplus,  belonging  to,  and  contributed  by, 
the  policy  holders,  of  whom  Charles  Spinks  was  one  of 
a  class,  and  which  was  subject  to  dividends  on  behalf 
of  such  policy  holders ;  that  of  such  surplus  there  was 
enough  due  to  be  applied  to  the  policy  in  suit  on  Feb- 
ruary 14,  1898,  and,  on  the  date  of  the  default  in  the 
payment  of  premium  by  the  assured,  which,  if  applied 
as  a  single  premium  at  the  company's  published  rates 
at  the  date  of  the  policy,  would  have  purchased  for 
the  assured  extended  insurance  for  the  full  amount  of 
the  policy  for  a  period  beyond  September  13,  1898; 
that  the  company  fraudulently,  or  by  mistake,  failed 
to  include  such  dividend  in  the  reserve  of  the  policy 
when  it  extended  the  insurance,  although  assured  had 
applied  for  it  to  do  so,  and  never  knew  but  what  it 
had  done  so.  It  was  also  charged  that  appellant  was 
wholly  a  mutual  company.  The  company  denied  that 
there  was  any  dividend  addition  which  could  have 
been  applied  to  the  extension  of  the  policy;  denied 
that  it  had  ever  declared  any  dividend  to  this  policy; 
and  denied  that  there  was  any  fund  out  of  which  it 
could    have    legally    declared    such    dividend.      It 
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also  pleaded  that  the  policy  was  a  deferred  dividend 
term  policy  of  life  insurance,  containing  among  other 
things  these  express  conditions:  **(1)  All  premiums 
are  payable  in  New  York  City  at  the  company's  oflBce. 

*  *  *  Failure  to  make  payment  of  any  subsequent 
premium  either  to  the  company  or  to  a  duly  author- 
ized agent,  in  exchange  for  receipt  signed  as  above 

*  *  *  will  render  this  contract  null  and  void.  When- 
ever this  policy  shall  become  null  and  void  for  any 
cause,  all  payments  made  hereunder  shall  become  for- 
feited to  the  company,  except  that :  (2)  After  being  in 
force  three  full  years,  an  extended  insurance  shall  be 
allowed,  in  accordance  with  the  requirements  of  chap- 
ter 690,  of  the  Laws  of  1892,  New  York,  •  •  •  (7) 
The  said  company  agrees,  in  case  the  life  insured  sur- 
vive to  the  end  of  the  specified  period,  if  this  policy 
be  then  in  full  force,  to  pay  to  the  legal  holder  or 
holder  of  this  policy  the  dividend  apportioned  to  this 
policy  from  its  profits  by  said  company.''  Appellant 
pleaded  that  clause  7,  just  quoted,  excluded  the  Spinks 
policy  from  participation  in  any  division  of  profits 
or  surplus,  unless  the  assured  survived  the  period  for 
which  he  was  insured,  and  unless  the  policy  was  then 
in  full  force ;  that,  as  he  died,  and  was  also  in  default 
of  premiums,  within  the  10  years,  the  policy  was  not 
in  full  force  at  the  expiration  of  the  term,  and  was  not 
therefore  entitled  to  participate  in  any  distribution  of 
the  surplus  or  profits  among  appellant's  policy  hold- 
ers. It  denied  that  it  was  a  mutual  company,  and 
denied  that  it  had,  through  fraud  or  mistake,  failed  to 
credit  to,  or  include  in,  the  reserve  of  said  policy  any 
dividends  from  the  surplus  and  profits,  though  it 
admitted  that  it  had  not  done  so,  but  claimed  that  it 
so  failed  because  the  policy  was  not  then,  and  never 
was,  entitled  to  share  in  such  profits  or  surplus  or  any 
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dividend  thereof  declared  On  motion  of  appellant 
this  adtion  was  transferred  to  eqnitj,  and  was  tried  on 
its  merits  by  the  chancellor,  who  fonnd  that  the  policy 
sned  on  was  entitled  to  share  in  the  surplus,  and  that 
its  share,  computed  according  to  the  provisions  of  the 
policy  and  the  laws  of  New  York,  was  sufficient  to 
have  extended  it  beyond  the  date  of  the  death  of  the 
assured.  It  was  consequently  decreed  that  the  bene^ 
ficiary  recover  the  full  sum  insured  from  the  com- 
pany with  interest  from  the  filing  of  the  suit.  The 
company  has  appealed. 

The  questions  for  decision  are  two:  Firsts  What  is 
the  meaning  of  the  term  ** dividend  additions,"  as 
used  in  the  New  York  statute  which  is  quoted  antet 
Second,  Was  there  due  to  be  applied  to  this  policy  at 
the  date  of  the  default  in  premiums,  a  sum  sufficient 
of  such  dividend  additions,  when  added  to  the  value 
of  its  reserve,  to  have  paid  for  an  extension  of  the 
insurance  to  and  including  September  13, 1898  T 

Appellant  contends  that  the  word  ** dividend"  has  a 
well-defined  legal  meaning,  which  is  in  accord  with  its 
popular  use;  that  it  signifies  such  portion  of  accumu- 
lated net  earnings,  or  surplus,  as  tlie  directorate  of  a 
corporation  may  deem  expedient  to  be  distributed, 
and  in  appropriate  proceedings  is  by  them  ordered  to 
be  distributed  among  those  entitled  by  law  to  receive 
it ;  that  a  dividend  is  eic  vi  termini  the  part  of  a  thing 
which  has  been  set  apart  for  distribution.  Counsel  for 
appellant  therefore  argue  that  as  there  was  not  official 
action  in  declaring  or  setting  apart  a  dividend,  none 
could  be  added  to  the  reserve  of  the  policy;  that  the 
matter  of  declaring  dividends  from  the  company's 
surplus,  or  net  profits,  was  one  committed  properly 
and  necessarily  to  the  sound  business  sense  and  dis- 
cretion of  the  directors,  to  be  exercised  by  them  in 
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behalf  of  the  company  and  its  patrons  as  their  best 
interests  appeared  to  the  directors  to  justify.  That 
this  is  the  rule  commonly  applied  to  corporate  divi- 
dends cannot  be  denied.  And  if  the  word  dividend  is 
used  in  the  New  York  statute  in  the  sense  and  to 
express  the  same  idea  as  when  used  ordinarily  regard- 
ing the  distribution  of  the  surplus  earnings  of  other 
corporations,  it  seems  to  us  that  appellant's  attitude 
is  unassailable.  Whether  the  word  is  so  used  involves 
a  careful  study  and  an  understanding  of  certain  terms 
commonly  employed  in  the  business  of  insurance,  and 
which  are  found  in  the  statute  and  policy  before  us, 
to  the  end  that  we  may  see  whether,  in  expressing  the 
mind  of  the  legislator  or  contractor,  the  language 
employed  has  a  peculiar,  or  only  the  common,  signifi- 
cance, for  it  is  well  known  that  words  of  common  use, 
and  having  a  generally  accepted  single  meaning,  when 
so  used,  may  have  an  entirely  different  meaning  by 
the  usage  of  a  particular  trade,  cult,  or  business.  And, 
as  the  use  of  all  words  is  to  express  the  idea  intended 
to  be  understood,  the  meaning  which  the  user  of  the 
words  had  in  mind  is  the  one  to  be  applied  in  inter- 
preting his  written  or  spoken  language.  To  under- 
stand him,  we  will  have  to  put  ourselves  in  his  place, 
to  view  the  subject  from  his  point  of  view,  and  to  give 
to  his  words  the  same  meaning  which  he  understood 
and  intended  them  to  have.  If,  therefore,  the  words 
to  be  interpreted  had  a  peculiar  meaning  when  used  in 
reference  to  life  insurance,  the  legislature  and  the  con- 
tracting parties  in  this  business  evidently  employed 
them  in  that  sense.  We  must  see  whether  they  had 
such  meaning. 

Life  insurance  is  not  a  modem  business  invention, 
although .  modemly  many  new  features  have  been 
added  to  it,  which  may  seem  to  be  foreign  to  its  origi- 

vol.  126—27 


Digitized  by 


Google 


418  KENTUCKY  BEPOBTS.       [VoL  126. 

UiUtjed  Statee  lite  las.  Co.  y,  SpMsB, 

nal  coueeption.    But  the  main  pimciple  upon  which  it 
rests  has  not  been  changed.     The  plan  is  to  collect 
from  a  class  of  selected  persons,  chosen  with  refer- 
ence  to  their  ages,  health,  occupations,  and  so  forth, 
sach  a  fixed  sum  as  will,  when  kept  safely  invested  at 
interest,  pay  to  the  estate  of  each  of  them  when  he 
dies,  a  certain  sum  of  money,  which  was  originally 
taken  as  the   basis  of  the  collections.    It  has   been 
found,  and  it  is  a  tact,  that  this  ican  be  done*   The  per* 
emitage  of  mctrtality  of  such  persons  is  ascertainable 
in  advance.    From  a  long  series  of  observations  it  is 
known  to  a  reasonable  oertaiuty  how  many  of  the  num- 
ber will  die  within  a  given  time.    Thus  ihe  life  tables, 
or  tabies  of  mortality,  have  been  mad^  up.   The  one  in 
most  common,  if  not  universal,  use  in  this  country,  is 
the  American  Experience.    From  these  it  is  shown 
that  of  a  given  number  of  such  persons  of  the  same 
age  and  condition,  each  contributes   a   certain  sum, 
either  in  one  lump  sum  in  advance,    or   in   annual 
injstallments,  that  such  contribution  when  loaned  or 
invested    at   current    interest   compounded   will    so 
increase  that  as  each  one  of  the  contributing  class  dies 
there  will  be  enough  in  the  common  fund  to  pay  to  his 
estate  a  principal  sum  previously  taken  as  the  basis 
of  the  charges  which  he  has  contributed.    The  sum 
which  he  is  required  to  pay  is  called  the  premium.    If 
1,000  men,  aged  20,  enter  into  an  agreement  to  pay 
each  one  as  he  dies  $1,  and  to  provide  in  advance  a 
fund  therefor,  which  will  be  sufficient,  and  no  more 
than  sufficient,  to  meet  the  undertaking,  they  &id  that 
from  the  tables  of  mortality  so  many  will  die  the  first 
year,  so  many  the  second  year,  and  so  on,  so  that 
enough  will  have  to  be  paid  in  advance  that  out  of  it 
there  can  be  paid  the  death  claims  of  the  per  cent,  who 
will  die  each  year,  and  leave  enough  which,  placed  at 
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oompQund  iotereet,  will  accumulate  a  fund  sufficieut 
to  pay  all  tha  othars  as  they  die  the  agreed  sum  of  $1. 
Obviously,  tb^  first  important  step  in  formulating  tb^ 
gchome  is  to  determine  that  amoimt  of  money  which 
will,  when  increaaed  by  interest  at  a  given  rate  per 
aimum,  compounded  annually,  become  $X  in  a  given 
number  of  year* — the  expectancy  of  the  duration  of 
life  of  the  whole  class.  This  amount  will  constitute 
the  premium*  The  rate  of  interest  must  of  course  be 
laot  greater  than  current  rates,  and  should  be  slightly 
less.  Insurance  companies  generally  adopt  4  per  cent 
or  4^/4  per  cent  as  the  basis  of  such  calculations.  It 
will  of  course  require  more  money  at  4  per  cent,  inter- 
est to  produce  $1  at  a  given  future  date  than  at  4i/^ 
per  cent,  interest.  Therefore  the  greater  the  interest 
rate  adopted  the  smaller  the  premium  charged.  Thu» 
we  find  that  $0.95693-1-  will  at  4y2  per  cent  interert 
become  $1  in  one  year.  For  two  years  there  would 
have  to  be  such  sum  as  would  being  put  at  interest  at 
^V^  per  cent,  for  two  years  produce  $1,  which  would  be 
a  less  sum  than  required  to  produce  $1  in  one  year, 
and  for  three  years  a  still  less  sum,. viz.,  $0.87629-|-. 
The  longer  the  principal  sum  could  be  at  interest  the 
less  it  would  have  to  be  to  start  with  to  produce  $1. 
So  when  we  have  the  table  of  mortality  showing  the 
average  life  or  expectancy  of  the  class  to  be  insured, 
it  can  be  worked  ^ut  to  a  mathematical  certainty  just 
what  sum  is  required  to  be  paid  by  each  to  be  loaned 
at  4^4  per  cent,  interest  compounded  annually  in  order 
to  pay  them  all  $1  each  aip  they  died.  Only  a  certain 
per  cent,  of  1,000  insured  will  die  the  first  year,  hence 
the  whole  sum  that  would  be  required  to  be  put  at 
ipterest  to  pay  them  all  the  full  amount  will  not  be 
called  for.  The  life  tablef^  will  »how  how  many  will 
probably  4ie.  The  fraction  produced  by  the  mortaUty 
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number  divided  by  the  number  of  insured,  when  mul- 
tiplied by  the  sum  to  be  put  at  interest  at  4^4  per 
cent  for  one  year  to  produce  $1,  will  then  represent 
what  each  will  have  to  pay  in  advance  in  order  to  have 
in  the  common  fund  enough  to  pay  the  death  claims 
maturing  that  year.  This  effects  the  insurance  for 
one  year  only.  Only  those  dying  get  anything.  The 
survivors  get  nothing.  They  have  been  insured— 
have  been  protected  against  the  chance  of  being 
included  in  the  number  who  died.  This  would  be 
called  the  net  cost  of  insuring  $1  for  one  year.  The 
cost  of  insuring  $1  for  a  whole  life  is  made  up  by 
adding  together  the  net  cost  of  each  year  beginning 
with  the  age  of  the  insured  when  the  insurance  is 
effected,  and  continuing  to  the  end  of  his  expectancy, 
which  would  be  the  net  single  premium  for  whole  life. 
But,  as  life  insurance  premiums  are  generally  paid 
annually,  or  annually  for  a  limited  number  of  years, 
instead  of  one  premium  for  the  whole  life,  the  sum  to 
be  paid  each  year  as  an  annual  premium  is  arrived  at 
by  a  mathematical  process  not  necessary  to  set  forth 
here,  but  which  is,  nevertheless,  certain,  and  the  one 
adopted  by  all  life  companies.  This  annual  net  prem- 
ium is  divided  into  two  parts:  One,  to  help  pay 
death  claims  occurring  that  year,  being  the  proportion 
that  policy  is  required  to  contribute  to  pay  death 
claims  arising  that  year  in  its  class,  and  the  other  is 
placed  by  the  insurer  at  interest  to  the  credit  of  a 
fund  which  shall  at  all  times  be  kept  equal  to  the  net 
single  premium  that  will  at  the  age  the  policy  holder 
has  attained  be  suflScient  to  then  effect  his  insurance 
The  fund  is  sometimes  called  by  one  name  or  another, 
but  is  now  commonly  known  as  the  ** reserve,"  and  is 
regarded  by  every  well-informed  authority  **  the  great 
sheet  anchor  of  life  insurance.''    It  will  thus  be  seen 
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that  the  policy  holders  effect  and  pay  their  own  insur- 
ance. They  insure  themselves  and  each  other.  It  is 
essentially  mutual.  No  company  ever  has  to  any  great 
extent,  and  in  the  nature  of  the  business  cannot,  do  a 
life  insurance  business  on  any  other  basis  than  that 
of  making  the  insured  lives  carry  their  own  insurance. 
No  stock  company  is  rich  enough  to  carry  upon  its 
capital  alone  the  weight  of  liability  represented  by 
the  policy  liabilities  of  any  of  the  great  modem  life 
insurance  companies. 

But  we  have  traced  the  business  only  so  far  as  to 
show  the  net  cost  of  insurance,  and  how  it  is  provided. 
There  are  of  course  expenses  to  be  met  in  the  conduct 
of  the  business.  Managerial,  rents,  taxes,  advertising, 
and  agencies.  These,  too,  must  be  borne  by  the  bene- 
fited class,. the  policy  holders.  So  enough  must  be 
added  to  the  net  premium  charged  to  cover  these 
expenses.  There  is  also  added  something  to  cover 
such  contingencies  as  that  the  death  rate  in  any  year 
from  some  abnormal  cause,  such  as  a  great  epidemic, 
shall  increase  beyond  the  average  expectancy,  and  for 
the  loss  in  value  of  investments  caused  by  financial 
panics,  or  by  dishonesty  of  oflBcials.  The  sum  added 
to  the  net  premium  to  meet  these  expenses  and  con- 
tingencies is  called  *^ loading'^  the  premium.  As  such 
expenses  and  losses  cannot  certainly  be  known  in 
advance,  an  approximation  is  made,  and  the  total  sum 
collected  is  called  the  gross  premium.  That  is  the 
premium  actually  charged  and  collected  from  the 
insured.  It  is  applied,  or  ought  to  be,  first,  to  pay 
that  policy's  proportion  of  that  year's  death  claims; 
then  to  make  good  its  own  reserve;  then  to  pay  the 
expenses,  including  all  oflScial  salaries;  then  to  pay 
losses,  if  any.  If  there  should  be  a  balance  after  pay- 
ing those  items,  it  is  called  a  '^surplus,"  which  is  a 
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prfetty  good  name  for  it.  The  aggregate  of  all  the 
excessive  collections  of  premiums  in  that  year  consti- 
tute that  yearns  acciimtilation  of  ** surplus.''  Thid 
fund  is  6ometimefl  called,  or  tniscalled,  *' undivided 
profits/'  or  "surplus  earnings/'  or  the  like.  But  it 
represents  only  the  aggregate  of  overcharges  of  prem- 
iums assessed  against  the  policy  holders.  The  greater 
it  is,  the  greater  the  unnecessary  exaction  that  had 
been  made  by  the  insurance  company  from  its  policy 
holders  in  carrying  on  the  business  of  collecting  from 
them  a  sufficient  sum  to  pay  all  of  them  the  sums 
agreed  at  their  deaths,  and  in  the  meantime  to  pay 
all  the  legitimate  and  necessary  expenses  of  mainte- 
nance. If  the  insurance  company  doing  the  business 
were  only  a  stock  company,  in  the  absence  of  statutory 
regulation,  all  '* surplus"  or  *' profits"  would  belong 
to  the  stockholders.  It  would  represent  that  much 
more  charged  for  doing  the  business  than  it  cost,  and 
would  be  properly  profit.  But  where  the  company  ife 
a  mutual,  being  conducted  on  the  plan  of  giving  the 
cheapest  safe  insurance  to  its  members,  all  surplus 
ought  to  belong  to  the  members,  the  policy  holders. 
For  in  a  purely  mutual  company  there  are  no  stock- 
holders, and  no  one  else  therefore  to  whom  the  surplus 
could  go  than  its  policy  holders.  And .  it  should  in 
equity  go  to  those  who  had  contributed  it.  The 
officers  of  such  a  corporation  being  paid  salaries  for 
their  services  have  no  interest  as  such  in  the  Surplus. 
In  mixed  compaYiies— that  is,  partly  stock  and  partly 
mutual — the  act  creating  them  usually  designates  the 
maximum  per  cent,  that  shall  be  paid  in  dividends  to 
the  stock,  the  residue  of  ''surplus"  or  *'net  earnings*' 
going  to  the  contributing  policy  holders. 

We  find  from  this  record  that  appellant  belongs  to 
the  latter  class.    The  maximum  dividends  to  its  stock- 
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hald^rs  were  all  paid,  and  were' deducted  from  Jhe 
gross  earnings.  The  ** surplus"  was  what  was  left 
after  paying  the  dividends  to  stockholders,  all 
expenses  and  all  losses,  and  after  providing  for  all 
death  claims  and  for  maintaining  the  reserved.  Hence 
this  *'snrplns"  should  be  treated  as  if  ther  company 
were  purely  a  mutual  company*  Not  only  ought  the 
surplus  to  be  divided  among  the  policy  holders  con- 
tributing it,  as  a  matter  of  equity,  but  an  amendment 
to  appellant's  charter  provides  for  limiting  the 
amount  of  capital  stock,  and  the  rate  of  ** interest"  it 
shall  receive,  and  excludes  the  capital  from  receiving 
any  other  rate  of  interest  or  any  share  in  the  **net 
profits,  surplus  or  dividends  of  the  company."  The 
act  continues:  ''But  thereafter  the  entire  net  profits 
and  divisible  surplus  shall  be  ascertained  by  the 
board  of  directors  in  accordance  with  the  contracts 
between  the  said  company  and  its  policy  holders 
respectively;  and  annually,  or  once  ifii  two  or  more 
years  thereafter,  the' sums  which  may  be  set  apart  by 
the  said  board  from  such  net  profits  or  divisible  sur- 
plus for  such  purposes  shall,  in  the  manner  provided 
in  said  charter,  as  hereby  amended,  be  apportioned 
among  the  policy  holders  entitled  to  participate  there- 
in according  to  their  respective  classes  and  the  terms 
of  their  respective  contracts."  Act  March  31,  1882, 
Laws  New  York,  1882,  p.  36,  c.  44.  It  is  upon  this 
amendment  that  the  company  rests  its  contention  that, 
under  clause  7  of  the  policy,  ante,  it  and  Charles 
Spinks  agreed  that  this  policy  was  not  to  share  in  any 
distribution  of  profits  until  and  unless  he  survived  the 
term  of  10  years ;  and  that  all  the  surplus  of  that  class 
should  be  distributed  to  those  of  the  class  who  did 
survive  and  persist  in  their  membership.  Appellant 
claims  that  this  constituted  the  policy  a  tontine.    The 
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original  tontine  contemplated  that  the  total  fund 
should  go  to  the  survivors  of  a  class,  regardless  of  the 
cause  of  their  dropping  out.  When  applied  to  insur- 
ance it  seems  to  have  an  opposite  effect  from  the  real 
matter  of  insurance,  the  latter  being  to  pay  you  if  you 
die,  the  former  to  pay  you  if  you  do  not.  Tontine 
insurance,  therefore,  was  an  agreement  to  divide  the 
*' surplus''  which  all  of  that  class  had  contributed, 
among  those  who  outlived  the  term  agreed  upon,  and 
who  persisted  as  paying  members.  It  is  a  species  of 
hazard,  in  which  the  strong  and  the  rich  have  the 
greater  chance  of  winning,  although  they  pay  no  more 
for  it.  The  poor,  the  weak,  and  the  unfortunate  are 
almost  sure  to  lose.  The  system  gathers  together 
enormous  sums,  not  always  properly  handled  or 
invested,  which  are  placed  for  a  long  term  in  the  sole 
custody  of  agents  for  investment  and  speculation,  and 
whatever  remains  after  the  term  has  expired  goes  to 
those  in  the  main  whom  the  circumstances  have  proven 
needed  it  the  least.  The  plan  has*  met  with  much  criti- 
cism, and  it  is  forbidden  altogether  by  the  laws  of 
some  states.  This  suggests  one,  and  brings  us  to 
consider  the  other,  abuses  that  led  to  the  enactment 
of  section  88  of  chapter  690,  page  869  of  the  Laws  of 
1892  of  New  York. 

From  what  has  been  said,  it  will  be  noted  that  each 
policy  holder  of  life  insurance  contributes  his  own 
policy  reserve.  When,  for  any  reason,  he  dropped 
his  insurance,  or  failed  to  pay  an  annual  or  other 
installment  when  due,  formerly  the  company  forfeited 
his  contract,  and  appropriated  all  he  had  paid.  This 
was  tolerated  a  long  time  upon  the  popular  supposi- 
tion that  each  year's  premium  paid  for  that  year's 
insurance  only.  It  was  not  generally  known  that  a 
large  part  of  it  went  to  the  creation  of  a  reserve  fund 


Digitized  by 


Google 


Vol.  126.]  APRIL  TERM,  1907.  425 

United  States  Life  Ins.  Co.  v.  Spinks. 

to  carry  that  identical  insurance  to  maturity.  In  this 
way  enormous  sums  were  confiscated  by  insurance 
companies,  to  which  they  had  no  equitable  right,  and 
in  mutual  companies  to  which  they  had  no  right  at  all. 
This  led  to  widespread  and  wholesale  corruption  in 
the  management  of  insurance  companies.  Exposure 
of  the  methods  occurred  first  about  1860.  Not  a  great 
while  afterward,  and  as  the  direct  result  of  the  expos- 
ures, Massachusetts  adopted  the  now  famous  non- 
forfeiture law,  which  was  aimed  to  prevent  the  for- 
feiture of  a  life  policy  after  it  had  accumulated  a 
reserve,  but  required  the  application  of  the  reserve 
to  the  purchase  of  extended  or  paid-up  insurance  for 
the  assured  to  the  extent  that  the  value  of  the  reserve 
would  buy  such  insurance  at  the  single  rate,  that  is, 
one-payment  rate  of  the  insuring  company.  This  stat- 
ute, so  eminently  just  and  wise,  is  now  very  generally 
adopted  in  theUnitedStates,and  the  same ideahas  been 
adopted  by  nearly  all,  if  not  all,  insurance  companies 
now  by  reason  of  the  competition  they  would  be  other- 
wise unable  to  meet  from  companies  where  the  statute 
is  in  force.  Massachusetts,  and  perhaps  other  states, 
have  adopted  also  an  **  annual  dividend"  statute, 
requiring  the  yearly  distribution  of  the  ''surplus'* 
among  policy  holders  contributing  it.  This  legisla- 
tion is  of  a  kind  with  the  other.  But  it  goes  further. 
It  prevents  a  species  of  extortion  upon  the  policy 
holders  becoming  effective  for  great  evil.  Undoubt- 
edly, the  accumulation  of  vast  sums  of  money  in  one 
center,  improperly  gotten  together  and  unfairly  held, 
is  a  sore  temptation  to  men,  if  unscrupulous  and 
adventurous,  to  embark  it  in  purely  speculative  ven- 
tures, in  which  they  would  directly  or  indirectly 
derive  great  profit  to  the  detriment  of  the  owners  of 
the  fund.     Its  tendency  would  be  to  encourage  dis- 
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honfegty,  and  th^  nnn^tuthl  disttirbdncfe  of  btisiMd* 
and  of  market  flttctuatidos  thud  illegitimately  brought 
about.  So  it  is  a  wise  exercise  of  the  police  power  of 
governoient  that  tends  io  prevent  such  abuses. 

It  is  too  well  settled  now  to  need  citation  of  author- 
ity that  life  insurance  is  a  business  that  the  State  may 
regulate  under  its  police  power,  eiercised  for  the  pub- 
lic good.  The  statute  being  considered  is  of  that 
species.  Its  first  aim  was  to  prevent  a  conflscation 
of  the  policy  holder  ^s  property  to  the  benefit  of 
another.  It  was  recognized  that  unforeseen  casualty, 
unexpected  and  sudden  poverty,  Sickness,  sudden  men- 
tal derangement,  unavoidable  absence,  forgetfulness, 
or  other  cause,  might  intervene  to  cause  a  policy 
holder  to  fail  to  pay  his  premium  the  day  it  was  due. 
Forfeitures  are  abhorrent  to  the  law.  The  State 
intended  by  this  staute  to  prevent  just  such  forfeit- 
ures. It  forbids  them.  But,  as  the  insured  had  paid 
in  his  money  for  insurance,  it  was  recognized  that  it 
would  be  unjust  to  make  the  company  give  him  any- 
thing for  his  money  but  insurance.  So  the  plan  waa 
evolved  to  convert  his  funds  in  the  hands  of  the  com- 
pany into  money,  and  then  apply  that  money  to  buy 
extended  or  paid-up  insurance  of  the  kind  shown  in 
the  original  contract.  The  company  is  no  more 
entitled  to  confiscate  or  forfeit  the  policy  holder's 
** surplus^'  than  his  ** reserve. '*  Such  forfeiture* 
would  have  benefited  the  same  persons  precisely,  and 
have  injured  the  owner  in  the  same  way  and  frOm 
the  same  cause.  Having  determined  to  prevent  for- 
feitures, the  next  step  for  the  legislature  was  to  pro- 
vide a  plan  by  which  the  value  of  the  defaulted  policy 
might  be  justly  and  correctly  ascertained.  Obviously, 
the  surest  way  was  to  follow  the  same  line  as  the  com- 
pany had  in  calculating  the  premiums,  which  was,  M 
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the  leglslatard  dotbtksd  dfttetmiiied,  on  th^  4%  p^r 
(*ent.  interest  bails,  And  the  Afnerlcan  Exp^l-lencfe 
Table  of  Mortality.  In  that  way,  any  acttiary  conld 
easily  comptit^  th(&  minimttm  valtte  of  the  redertre  with 
certainty.  This  value  of  the  refeerve  was  then,  by  the 
statnte^  required  to  be  applied  in  the  purchase  for 
that  policy  of  an  extended  insurance,  unless  the  policy 
holder  elected  to  take  paid-up  insurance.  But  the 
legislature  fiaw  that  it  wa«  sdving  to  the  policy  holder 
only  a  part  of  his  money,  in  so  converting  and  saving 
hid  *' reserve}'^  that  he  would  for  the  dame  unfortun- 
ate* cause  which  had  been  deemed  by  the  legislature 
suflScient  to  enlist  its  exercise  of  the  State's  police 
power  on  his  behalf,  with  respect  to  hid  reserve,  lode 
dtill  another  part  of  his  money,  which  was  collected 
from  him  precisely  as  the  reserve  was,  vi^.,  his  con- 
tributions to  ''surplus..*'  To  complete  the  equitable 
purpose  the  legislature  then  declared  ''the  resen^e 
fund  hereinbefore  specified  shall  include  dividend 
additions."  If  the  section  had  ended  there  what  was 
meant  by  the  phrase  "dividend  additions''  might  have 
been  more  obscure  than  it  now  is.  It  is  difficult  to 
apply  the  word  "additions"  to  a  dividend  which  had 
been  declared  in  the  usual  course  of  a  corporation  out 
of  its  net  earnings  or  surplus.  The  word  ' '  additions ' ' 
has  a  particular  meaning  ad  used.  We  have  seen 
that  there  are  additions  to  the  net  premium  in  life 
insurance  for  various  purposes,  the  surplus  of  which 
is  to  be  paid  back  to  the  contributors  by  the  way  of 
dividends.  So  "dividend  additions"  means  the  addi- 
tions which  the  company  made  to  the  net  premium  in 
"loading"  it,  out  of  which  dividends  were  to  be  dis- 
tributed to  the  policy  holders.  The  section  does  not 
end  with  the  expression  just  quoted.  It  continues  by 
directmg  how  such  "dividend  additions"  are  to  be 
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valued,  which  is  seen  to  be  in  the  same  way  that  tiie 
reserve  is.  This  is  certainly  right  and  understand- 
able. The  sum  of  the  ** dividend  additions,'*  or  dis- 
tributable surplus,  has  been  contributed  by  all  the 
policy  holders  in  the  same  proportion  that  they  paid 
their  premiums.  For  example,  a  man  aged  40  pays 
a  higher  rate  of  premium  than  a  man  aged  20,  both 
having  the  same  kind  of  policies.  It  is  also  true  that 
a  man  aged  40  pays  a  different  rate  of  premium  on 
an  insurance  for  life  than  a  man  the  same  age  would 
pay  on  a  10-year  payment  plan.  Recognizing  that  the 
surplus  belongs  to  those  who  contributed  it,  and  in 
the  same  proportion  that  they  contributed  it,  the 
statute  points  out  that  the  value  of  each  man's  equit- 
able share  of  it  must  be  ascertained  by  reference  to 
the  plan  upon  which  his  whole  premium  was  based. 
For  it  was  known  that  after  thr  net  premium  was 
ascertained,  based  on  the  American  Experience  Table 
of  Mortality,  and  interest  at  4V2  per  cent.,  it  was 
loaded  in  the  same  proportion ;  that  is,  33 1-3  jyer  cent, 
or  30  per  cent,  or  whatever  may  have  been  added,  was 
added  calculated  upon  the  level  of  the  net  premium. 
So,  if  the  loading  was  33  1-3  per  cent,  a  man  aged  20, 
whose  net  premium  was  $24  for  $1,000  of  insurance, 
would  be  charged  as  premium  $32,  while  a  man  aged 
40,  whose  net  premium  was  $30  on  $1,000  of  insur- 
ance, would  pay  $40  as  premium.  One  would  have 
contributed  $8,  while  the  other  contributed  $10, 
toward  expenses,  etc.,  9n  policies  for  the  same  amount 
and  class.  Yet  each  contributed  on  the  same  basis, 
the  same  general  plan  of  calculation.  So  that  what- 
ever was  left  as  surplus  would  have  to  be  redis- 
tributed upon  the  same  plan  that  it  was  originally 
collected  to  get  at  the  equitable  sum  due  to  each. 
This  construction  satisfies  and  employs  every  word 
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of  the  statute,  and  gives  a  meaning  to  each  sentence 
and  phrase. 

As  opposed  to  this  construction,  we  quote  appel- 
lant's contention:  ''What  section  88  means  is  that, 
where  a  life  insurance  company  has  declared  divi- 
dends prior  to  the  lapsing  of  a  policy,  which  dividends 
had  been  credited  to  the  holder  of  the  policy  at  the 
time  of  the  lapsing  of  the  policy  but  were  not  pay- 
able, the  value  of  such  dividends  should  be  ascertained 
as  provided  in  section  88,  and  then  should  be  added 
to  the  reserve  in  determining  the  amount  of  the  single 
premium  to  be  applied  to  the  purchase  of  extended 
insurance.*'  This  contention  is  unsound.  It  would 
allow  the  company  to  defeat  all  dividends  by  never 
declaring  them,  and  particularly  by  not  declaring 
any  during  the  term  of  the  policy.  Thus  would  the 
construction  defeat  the  statute.  It  does  not  attempt 
to  account  for  the  use  of  the  phrase  **  calculated  at  the 
date  of  the  failure  to  make  any  of  the  payments  above 
described  according  to  the  American  Experience 
Table  of  Mtortafity,  with  interest  at  the  rate  of  4i/^ 
per  cent  per  annum,"  etc.  It  eliminates  that  phrase 
by  leaving  it  meaningless.  If  the  dividend  had 
already  been  declared,  its  value  was  then  already 
ascertained  and  was  worth  just  as  many  dollars  as 
its  face.  It  would  be  unnecessary  then  to  calculate 
the  value  of  dividends  already  declared  in  money  as 
earned  and  actually  apportioned.  Nor  do  we  see  how 
such  a  calculation  of  value  could  be  based  upon  an 
experience  table  of  mortality  and  interest  at  41^2  P^r 
cent  Nor  could  the  sentence  quoted  above  from  the 
statute  have  referred  to  the  manner  of  applying  the 
value  of  the  dividend  additions,  for  the  manner  of 
application  is  elsewhere  specifically  directed,  viz.,  at 
the  company's  published  single  premium  rate  in  exist- 
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eQce  when  the  policy  wa^  issueii  Furthermore^  the 
following  elaiEse  in  the  statute  shows  that  the  surplus 
waB  intended  to  be  disponed  of  by  thpt  proceeding 
without  a  dividend  thereon  having  been  declared  by 
the  directors.  It  provides  that  the  ini^urance  so  pur- 
chased (by  applying  the  value  of  the  '* reserves"  and 
*' dividend  additions"  belonging  to  the  policy)  '^ shall 
not  participate  in  the  profits  of  the  corporation*" 
Manifestly,  if  appellant  ^s  contention  were  the  correct 
one,  if  the  ** reserve"  of  the  Spinks  policy  had  been 
enough  to  carry  it  to  the  end  of  the  10-year  period, 
and  he  had  then  survived,  he  would  have  been  entitled 
to  Buch  share  in  the  *' profits"  he  had  contributed  to, 
because  his  share  had  not  otherwise  in  that  event 
been  appropriated  by  him  nor  forfeited. 

We  construe  the  term  ''dividend  additions,"  as  con- 
tained in  this  statute,  to  mean  that  portion  of  the  sur- 
plus in  the  hands  of  the  company,  accumulated  from 
the  premiums  and  profits  paid  upon  and  made  upon 
the  class  to  which  the  policy  in  question  belonged; 
that  a  defaulting  policy  holder's  share  of  ** dividend 
additions"  was  to  be  ascertained  as  of  the  date  of  the 
failure  to  make  any  payment  of  premiums  on  the 
basis  of  the  American  Experience  Table  of  Mortality 
with  interest  at  4V2  P^r  cent  per  annum.  In  other 
words,  on  the  same  plan  that  his  policy  had  con- 
tributed to  the  creation  of  said  surplus.  We  have 
been  left  without  precedent  to  guide  us  in  this  con- 
struction— for  the  statute  does  not  seem  to  have  been 
construed  by  the  court  of  appeals,  or  even  hy  the 
supreme  court  of  New  York.  Nor  are  we  cited  to  any 
construction  of  this  or  any  similar  statute  by  the  court 
of  any  State.  We  have  had  recourse  only  to  the  his- 
tory of  life  insurance,  its  nature,  its  abuses  and  the 
legislation  aimed  at  its  abuses,  ahown  by  the  con- 
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tomporauwu»  history  apd  legislation  of  the  cowitry, 
Greeff  v.  Equitable  Lffe  Assuraoce  Society,  160  N. 
Y,  19,  54  N.  K  712,  46  U  B.  A.  288,  73  Am,  St 
Rep.  659,  is  cited  and  relied  on  by  appellant  That 
opinion  holdfl  merely  that  an  action  at  law  wi'l  not  lie 
to  recover  a  persisting  member's  share  of  alleged 
profits  without  showing  that  such  profits  existed,  and 
that  the  board  of  directors  had  declared  a  dividend  to 
the  class  to  which  the  complainant  belonged.  It  wa» 
intimated  in  the  opinion  that,  if  there  had  been  a 
charge  of  fraud  against  the  action  of  the  directors  in 
failing  to  make  a  declaration  of  dividends,  equity 
would  have  afforded  ample  relief  to  the  complainant. 
Uhlman  v.  N.  Y.  Life  Insurance  Company,  109  N.  Y, 
421,  17  N.  E.  363,  4  Am.  St.  Rep.  482,  is  to  the  same 
effect.  These  cases  would  have  been  in  point  if 
Spinks  had  survived  the  insured  term  and  then  had 
sued  to  recover  dividends.  Clause  7  of  his  policy 
provided  for  a  distribution  in  case  he  survived,  or 
in  case  he  forfeited  his  right  to  share  in  the  profits. 
The  Legislature  of  New  York,  by  section  88,  supra, 
has  provided  against  a  forfeiture  of  his  share  of  this 
surplus  because  of  his  mere  failure  to  pay  a  premium, 
but  applies  his  share  of  the  profits  then  to  buy  addi- 
tional innurauee — a  phase  not  contemplated  by  clause 
7  of  the  contract.  But  though  it  had  been  otherwise 
stated  in  the  contract,  we  apprehend  the  statute 
would  have  overcome  it,  and  been  available  to  the 
insured,  anything  in  the  contract  to  the  contrary 
notwithstanding.  The  proof  shows  that  there  was  a 
very  considerable  surplus  belonging  to  the  class  of 
which  Spinks'  policy  was  one.  Its  size  in  figures  is 
not  ihowa  But  it  appears  that  the  comx>any  paid  on 
an  average  a  fraction  over  8  per  cent,  of  all  premiums 
as  dividends  to  the  other  members  of  that  clas^  who 
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persisted.  It  is  not  an  unreasonable  inference  from 
the  proven  facts  that  the  Spinks  policy  npon  the 
same  basis,  or  upon  the  basis  fixed  by  the  statute, 
was  then  entitled  to  at  least  as  much  as  8  per  cent 
of  all  premiums  he  had  paid.  In  other  words,  all 
premiums  of  this  class  were  loaded  8  per  cent,  or 
more  above  what  was  actually  required  to  pay  the 
interest  to  stockholders,  and  all  expenses  of  mainte- 
nance, extension  and  losses. 

Appellant  complains  of  this  method  of  ascertain- 
ing what  the  Spinks  policy's  share  of  the  surplus 
was,  as  in  the  method  actually  employed  by  appel- 
lant in  declaring  the  subsequent  dividends  all  lapsed 
policies,  such  as  Spinks'  was  treated  to  be,  were 
ignored,  whereas,  if  they  had  been  included,  the 
result  would  have  been  different,  and  the  dividends 
less,  it  would  seem.  The  record  discloses  a  novel 
procedure  by  appellant  in  the  matter  of  distributions 
of  surplus.  No  account  was  kept  with  any  policy. 
Nor  were  they  classified.  All  collections  were  treated 
alike  in  the  bookkeeping.  Periodically  the  board  of 
directors,  in  looking  over  the  company's  affairs, 
would  decide  that  so  many  thousands  of  dollars 
could  be  spared  judiciously  in  dividends  to  policy 
holders.  Then  that  sum  was  apportioned  among  all 
policies  maturing  in  that  year,  or  whatever  period 
of  time  may  have  been  selected  for  the  purpose.  This 
seems  to  be  justified  in  the  opinion  of  the  company 
upon  the  supposition  that  it  had  the  right  to  declare 
dividends  or  not,  and  as  much  or  little  as  its  directors 
chose.  We  are  not  called  upon  in  this  case  to  pass 
on  any  feature  of  this  method  of  doing  business  other 
than  that  of  keeping  the  accounts  so  that  it  may  be 
ascertained  by  those  in  interest  what  they  are  entitled 
to  receive.    The  company,  as  a  mutual  company,  is 
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bound  to  treat  the  accounts  of  its  policy  holders  as 
if  they  were  cestuis  que  trustent  Every  one  who 
assumes  for  pay  to  handle  the  funds  of  another  to  a 
specific  end  ought  to  be  supposed  to  keep  accounts, 
and  not  to  mingle  them  so  as  to  balk  every  reasonable 
effort  to  get  at  just  what  is  owing.  The  matter  of 
keeping  a  fair,  correct  account  in  this  matter  does 
not  appear  so  diflScult  as  to  be  excused.  If  1,000 
persons  were  insured  in  1884  for  a  term  of  10  years^ 
they  naturally  formed  a  class.  An  account  of  all 
premiums  collected  from  that  class  is  not  difficult 
to  be  kept,  nor  is  it  unreasonable  to  require  it.  It 
should  show  the  deaths  in  the  class.  The  expenses 
and  losses  of  the  whole  business  could  be  apportioned 
among  all  the  policies,  the  proportion  of  this  class 
being  charged  to  the  class.  In  this  way  its  share  of 
** surplus^'  or  overcharge  of  premiums  would  be 
easily  ascertained  in  any  year.  A  failure  to  keep  the 
books  so  that  the  interested  parties  could,  with  rea- 
sonable facility  and  certainty,  see  what  their  interests 
in  their  property  was,  is  itself  a  fraud  upon  their 
rights.  Although  it  is  true  that,  in  the  matter  of 
contracting  for  insurance  between  the  insurer,  and 
insured,  the  result  is  to  be  regarded  as  a  contract 
which  is  to  be  construed  as  such,  and  the  liabilities  of 
the  parties  enforced  as  such,  still,  their  relations  may 
be  also  more  than  that  of  simple  contracting  partiesw 
We  think  it  was  incumbent  on  the  insurer  to  keep 
intelligible  and  accurate  accounts  with  its  policy 
holders  as  classes',  so  that  it  could  be  seen  from  the 
books  just  what  was  due  to  be  distributed  to  each, 
and,  if  it  failed  to  do  this,  it  will  not  be  allowed  to 
profit  by  the  confusion  occasioned  by  its  failure. 

But  the  failure  to  keep  such  books  does  not  leave 
the  policy  holder  without  remedy,  or  the  court  without 
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power  to  judge  the  matter.  If  a  party  charged  with 
the  duty  of  keeping  true  accounts  neglects  to  do  so, 
the  law  indulges  no  presumption  in  his  favor  because 
of  the  absence  of  such  evidence.  And,  if  a  party, 
having  accounts  in  his  possession  which  presumably 
show  the  amount  of  dividends  to  which  a  claimant 
was  entitled,  shows  that  it  has  paid  uniformly  8  per 
cent,  to  other  claimants  and  denied  the  suing  clain>- 
ant  any,  because  it  was  deemed  he  has  forfeited  his 
right  to  it,  it  will  be  presumed  against  such  party 
from  his  failure  to  keep  and  produce  accurate 
accounts  of  the  transaction,  and  from  his  failure  to 
produce  the  evidence  in  his  control  showing  the  true, 
or  the  approximate,  state  of  the  accounts,  that  such 
as  be  did  keep  and  produce  were  no  less  favorable 
to  him  as  applied  to  the  case  on  trial  than  the  facts 
warranted.  We  find  evidence  in  this  record  that,  if 
8  per  cent,  of  all  his  premiums  paid  had  been  ascer- 
tained as  Charles  Spinks'  share  of  the  undivided 
surplus  as  of  the  date  of  his  default,  it  would  have 
extended  his  policy  much  beyond  the  period  of  his 
death.  Indeed,  a  much  less  rate  would  have  done  so. 
Equity  regards  that  as  done  which  should  have  been 
done.  .Appellant  was  applied  to  to  extend  the  policy 
by  applying,  not  only  the  reserve,  but  dividend  addi- 
tions to  purchasing  such  insurance.  The  law  required 
appellant  to  issue  a  certificate  of  insurance  therefor. 
In  the  certificate  which  it  issued  appellant  stated 
that  the  time  extended  was.  all  that  the  convertible 
value  would  buy.  We  find  this  was  not  true;  the 
value  of  Spinks'  ** dividend  additions"  was  not  ap- 
plied by  the  company  in  extension  of  the  policy.  The 
effect  of  the  application  and  the  statute  is  that  the 
policy  was  extended  beyond  the  date  of  Charles 
Spinks'  death,  by  applying  the  ascertainable  value  of 
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the  dividend  additions  of  that  policy  to  the  purchase 
of  such  extension.     This  result  coincides  with  the 
conclusion  reached  by  the  circuit  court. 
Wherefore  the  judgment  is  aflSnned. 


Besponse  to  the  Petition  by  Appelk-int  fob 
Reheahing  June  26,  1907,  by  Chief  Justice 
O'Rear. 

This  case  was  orally  argued  before  this  court  on 
May  2,  1907,  on  appellant's  petition  for  rehearing. 
The  original  opinion  was  delivered  October  39,  1906. 
Since  the  opinion  appellant  has  made  a  complete 
change  of  its  position  in  this  case,  utterly  and  ex- 
pressly abandoning  its  former  contention,  and  now 
urging  that  ** dividend  additions"  is  a  technical  term 
employed  in  life  insurance  which  is  old  and  well 
known,  and  means  altogether  a  different  thing  from 
what  the  court  has  found,  as  well  as  from  what  appel- 
lant originally  argued. 

Appellant's  change  of  base  should  detract  nothing 
from  the  correctness  of  its  present  attitude,  if  it  is 
correct;  but  it  may  furnish  a  very  tangible  illustra- 
tion of  the  error  of  its  present  contention  on  its 
merits,  for  it  may  illustrate  that  the  use  of  the  term 
is  not  so  well  known,  even  in  insurance  circles,  and 
therefore  not  presumably  used  entirely  with  reference 
to  its  technical  sense.  The  question  is :  How  did  the 
New  York  Legislature  employ  the  term  **  dividend 
additions!'*  The  question  is  one  of  more  than  inci- 
dental importance.  We  have  the  same  expression  in 
the  nonforfeiture  insurance  statute  of  this  State.  The 
construction  given  the  one  would  dotfbtless  be  held 
to  apply  also  to  the  other.     We  are  referred  by 
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counsel  for  appellant  to  certain  histories  of  life 
insurance  in  which  it  appears  that  '*  dividend  addi- 
tions"  was  a  term  sometimes  employed  in  life  in- 
surance to  represent  additional  insurance  set  apart 
by  the  insurer  to  a  policy  whose  dividends  had  accum- 
ulated to  a  period  of  distribution,  and  which  had  not 
been  otherwise  applied.  For  example,  it  is  saidr 
*'The  method  of  dealing  with  the  surplus  on  policies 
entitled  to  participate  therein,  which  was  intended 
by  the  founders  of  the  Equitable  of  London,  was,  as 
we  have  seen,  to  divide  the  same  to  the  insured  at 
frequent  intervals  in  cash.  The  method  actually 
adopted  by  the  Equitable  of  London,  as  we  have 
also  seen,  was  to  grant  reversionary  bonuses,  payable 
at  the  death  of  the  insured,  and  to  make  apportion- 
ments every  seven  years.  The  application  of  surplus 
earnings  to  purchase  reversionary  bonuses,  known  in 
this  country,  as  'paid-up  additions,*  *  reversionary 
additions,'  or  merely  *  dividend  additions,'  was  also 
employed  in  this  country  at  an  early  date.''  Daw- 
son's Elements  of  Life  Insurance,  p.  105.  It  is  quite 
likely  that  some  companies  did,  and  may  yet,  issue 
policies  which  permitted  that  privilege;  but  we  are 
unacquainted  with  any  statute  which- required  it,  or 
with  any  general  practice  of  the  insurance  companies 
which  permitted  it.  There  is  nothing  in  this  case  to 
show  that  appellant  does  now,  or  ever  did,  indulge 
the  practice.  Still  that  might  shed  but  little  light  on 
the  true  construction  of  the  statute  under  considera- 
tion. Appellant's  contention  now  is  that  this 
expression  *' dividend  additions"  is  a  term  of  art, 
and  has  now,  and  always  had,  but  the  one  meanings, 
which  is  those  additions  to  the  principal  sum  insured 
which  the  divisible  surplus  would  buy  as  paid^np 
insurance  for  the  insured,  payable  at  his  deaUi,  as 
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the  principal  insurance  was.  That  form  of  insurance 
is  believed  to  have  been  rare,  as  compared  with  the 
bulk  of  all  insurance.  That  it  is  indulged  by  some 
companies,  and  possibly  would  be  written  by  all,  need 
not  be  doubted.  But  the  fact  remains,  as  is  most 
evident  by  a  cursory  glance  at  the  statements  of  any 
of  the  old  line  insurance  companies,  that  the  *' sur- 
plus'' was  not  generally  so  employed.  If  it  had  been, 
the  emormous  surpluses,  advertised  as  evidence  of 
good  management,  and  really  evidences  of  oppressive 
management,  could  not  have  existed. 

But  we  are  entitled  to  look  beyond  the  technical 
meaning  of  terms  used  in  a  statute  to  ascertain  the 
intent  of  the  Legislature,  if  the  meaning  of  the 
language  of  the  act  be  obscure.  One  of  the  first,  and 
one  of  the  surest,  sources  of  information,  is  to  look 
to  the  evil  that  was  intended  to  be  remedied.  In  this 
instance  what  was  the  evil  ?  It  assuredly  was  not  that 
insurance  companies  were  unjustly  forfeiting  that 
part  of  the  insurance  which  had  been  paid  up  in  full. 
That  is  precisely  what  a  *  dividend  addition"  is,  as 
described  by  Dawson,  and  now  contended  for  by 
appellant.  Those  companies  that  applied  the  *' sur- 
plus'' to  buying  additional  paid-up  insurance  for  the 
beneficiary  were  those  whose  sense  of  equity,  without 
coercion  from  the  Legislatures,  had  led  them  to 
adopt  the  measure.  They  were  not,  and  none  others 
in  considerable  instances  were,  so  far  as  we  know, 
forfeiting  such  additions  at  all.  Indeed,  there  was  no 
ground  whatever  for  doing  so.  As  they,  in  any  event, 
were  fully  paid  up,  nothing  in  the  way  of  failure  to 
pay  premiums  to  keep  up  other  insurance  by  the 
assured  could  possibly  affect  them.  But  there  was  in 
1879  and  1880,  and  had  been  for  a  decade  or  mote 
previous,  a  crying  evil  in  life  insurance,  which  had 
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aroused  widespread  bitter  feeling,  and  had  brought 
the  management  of  insurance  companies  under  severe 
criticism;  and  that  was  the  unjust,  unconscientious, 
inequitable  practice  of  forfeiting  the  reserve,  as  well 
as  accumulations  of  **  tontines  ^^  in  event  of  a  failure 
of  the  insured  to  pay  each  recurring  premium.    The 
bubble  that  had  grown  to  the  most  noticeable  propor- 
tions was  that  of  the  **  tontine"  feature,  a  pure  hazard. 
But  many  companies  issued  **  semi  tontine,''  "free 
tontine,"  and  other  policies  partaking  more  or  less  of 
the  character  of  the  pure  tontine,  which,   as  has 
already  been  pointed  out,  was  not  insurance  at  all, 
strictly    speaking.      Among    those    mentioned    was 
*' deferred  dividend '^  policies.    They  were,  if  you  died 
before  the  period  arrived  for  declaring  the  *' divi- 
dend'*  out  of  the  *' surplus, '*  you  got  no  part  of  the 
**  surplus '^ — that  went  to   those   who   survived   the 
"period  of  distribution ''  (which,  by  the  way,  is  the 
class  to  which  the  policy  in  the  case  at  bar  belongs). 
If  you  did  not  die,  but  failed  to  pay  a  premium,  you 
forfeited  your  part  of  the  "surplus''  and  everything 
else  under  your  contract    If  you  survived  the  period 
of  distribution,  you  would  be  entitled  to  have  dis- 
tributed to  you  by  the  company  what  it  might  then 
be  pleased  to  apportion  to  your  policy.     There  was 
not  much  chance  for  the  company  to  lose  anything  by 
following  the  plan.     There  was  about  as  small    a 
chance  for  the  policy  holder  to  get  anything  out  of  it. 
Millions  of  insurance  of  this  character  was  beinsf 
written.      The    first    "tontines"    originated   by  the 
Equitable  of  New  York  and  adopted  by  the  New- 
York  Life  and  others,  had  begun  to  mature,  and 
were  proving  great  disappointments.    Although  many- 
thousands  had  forfeited  their  whole  investment  by 
nonpayment  of  premiums,  still  the  survivors  got  back 
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much  less  than  upon  any  right  calculation  they  had 
reason  to  expect  It  was  this  situation  that  was  in  a 
state  of  popular  ferment  that  led  up  to  the  legisla- 
tion in  New  York  and  other  states  about  that  time, 
shown  in  the  statute  now  under  examination.  The 
statute  aimed  to  protect  the  policy  holders  in  their 
own,  and  no  more;  but  equally  certainly  no  less.  It 
would  be  inexplicable  that  the  Legislature  could  have 
intended  to  protect  policy  holders  from  the  forfeiture 
of  their  reserves,  and  additions  to  their  insurance 
bought  by  a  part  of  the  ** surplus,"  and  yet  allow  that 
their  ''surplus"  which  had  not  been  so  applied  could 
be  forfeited  for  the  same  cause  which  was  deemed  in- 
equitable and  unjustifiable,  and  which  experience  has 
demonstrated  was  in  truth  so. 

Given  that  all  premiums  paid  in  had  been  appor- 
tioned to  (1)  paying  their  share  of  death  claims,  (2) 
their  share  of  expenses,  (3)  to  maintaining  the 
** reserve"  to  finally  redeem  the  policy,  (4)  to  a  sur- 
plus which  belonged  as  truly  in  equity  to  the  policy 
holders  as  did  the  reserve,  which  surplus  may  have 
been  partly  applied  under  a  limited  number  of  poli- 
cies to  buying  additional  paid-up  insurance,  and  the 
remainder  of  it  unapplied,  while  in  the  great  bulk  of 
insurance  there  was  no  provision  or  practice  of 
issuing  ''dividend  additions"  insurance  paid  for  out 
of  the  surplus.  Now,  why  should  the  Legislature 
have  provided  against  the  forfeiture  of  all  of  these 
interests  of  the  insured  except  the  last?  No  reason 
is  assigned  in  argument  by  appellant;  and  we  feel 
safe  in  concluding,  after  a  careful  study  of  the  ques- 
tion, that  there  is  none.  The  history  of  insurance 
shows  that  terms  which  might  be  deemed  technical 
were  frequently  changed.  Sometimes  one  term  was 
used  to  express  the   idea,  and  sometimes  another. 
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Tbey  were  purposely  changed,  we  have  no  doubt,  to 
mislead  in  some  instances.  Yet  the  matter  of  life 
insurance  is  of  such  a  nature  that  its  fundamental 
principles  must  necessarily  remain  the  same,  what- 
ever name  they  may  be  called  by.  As  attempted  to 
be  pointed  out  in  the  original  opinion,  the  insured  in 
reality  insure  themselves  and  each  other.  The  excess 
of  premiums  collected  from  them  belongs,  in  a  mutual 
company,  to  them  alone.  An  evil  had  grown  up  of 
forfeiting  the  policy  holders'  ** reserve''  and  ** sur- 
plus." Legislation  was  enacted  to  prevent  it  In 
construing  terms  employed  in  the  statute,  they  will 
be  given  the  meaning  which  will  remedy  the  evil, 
rather  than  a  meaning  which  would  leave  it  partly 
unremedied. 

We  conclude  that,  while  ** dividend  additions"  may 
have  meant  what  appellant  contends,  the  term  also 
meant  that  fund  from  which  ** dividends"  were  de- 
clarable, to-wit:  the  surplus,  whether  it  had  been 
applied  to  buying  additional  insurance  or  not. 

Petition  overruled. 
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CASE  47.— PROSECUTION     AGAINST     JOHN     SIMPSON     FOR 
THE  MURDER  OF  BUD  CASEY.— June  28. 

I 

Simpson  v.  Commonwealth 

Appeal  from  Garrard  Circuit  Court 

W.  C.  Bell,  Circuit  Judge. 

Defendant  convicted  and  appeals.— Reversed. 

1.  Criminal     Law — ^Evidence — ^Accomplices. — The     testimony     of 

accomplices  Jointly  indicted  is  competent,  although  the  indict- 
ment against  them  be  not  dismissed. 

2.  Same — ^Appeal — Examination  of  Accomplice — Prejudice. — In  a 
prosecution  for  homicide,  an  accomplice  having  consented  to 
testify,  the  court  admonished  him  that  he  was  under  no  obli- 
gation to  do  so,  end  if  he  did  not  care  to  answer  any  question 
he  would  be  protected.  Defendant  thereupon,  in  the  absence 
of  the  jury,  asked  him  several  questions  as  to  his  willingness 
to  testify  and  whether  he  had  been  offered  or  expected  im- 
munity, which  questions  the  court  refused  to  allow.  On  the 
witness''  examination  before  the  Jury  he  did  not  avail  himself 
of  his  privilege,  but  testified,  and  answered  defeudant's  coun- 
sel that  no  one  had  suggested  or  promised  that,  if  he  would 
testify,  he  should  be  released.  Held,  that  defendant  was  not 
prejudiced  by  the  court's  admonition  of  the  witness,  nor  by 
the  exclusion  of  the  questions  asked  of  him  in  the  absence  of 
the  Jury. 

8.  Same — Corroboration. — Cr.  Code  Prac,  Sec.  241,  provides  that 
conviction  cannot  be  had  on  the  testimony  of  an  accomplice, 
unless  corroborated,  and  the  corroboration  is  not  sufficient  If 
it  merely  ehiows  that  the  offense  was  committed  and  the  cir- 
cumstances thereof.  Held,  that  where,  in  a  prosecution  for 
homicide,  the  only  corroboration  of  an  accomplice  with  ref- 
erence to  accused  was  the  latter's  admission  to  two  witnessed 
that  he  was  present  at  the  house  of  deceased  on  the  night 
prior  to  the  time  it  was  burned,  and  when  deceased  was 
killed,  and  his  admission  to  another  person  that  he  (accused) 
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knew  something  about  it,  such  corroborating  evidence  was 
insufficient  to  sustain  a  conviction. 

R.  H.  TOMLINSON,  WILLIAM  HERNDON  and  J.  M.  ROTH- 
WELL  for  appellant 

N.  B.  HAYS,  Atttomey  General,  and  CHARLES  H.  MORRIS 
for  the  Commonwealth. 

Opinion  of  the  Court  by  Wm.  Rogers  Clay,  Com- 
missioner— Reversing. 

At  the  November  term,  1906,  of  the  Garrard  circuit 
court,  John  Simpson,  Jones  Simpson,  and  Curt  East 
were  jointly  indicted  for  the  murder  of  Bud  Casey; 
the  indictment  charging  each  defendant  with  the  main 
offense  and  each  of  the  others  as  an  aider  and  abettor, 
and  further  charging  that  the  murder  was  committed 
by  either  striking  the  deceased  with  a  blunt  instru- 
ment or  by  burning  his  house.  When  the  case  "was 
called  for  trial  Curt  last  asked  for  a  separate  trial. 
John  Simpson  and  Jones  Simpson  were  then  tried, 
convicted,  and  their  punishment  fixed  at  confinement 
in  the  penitentiary  for  21  years.  John  Simpson  alone 
appeals. 

The  following  facts  may  be  deduced  from  the  evi- 
dence: About  1  o'clock  on  the  morning  of  Monday, 
September  17,  1906,  the  neighbors  were  attracted  to 
the  house  of  Bud  Casey  by  the  light  of  flames.  When 
the  neighbors  arrived  on  the  scene  they  found  the 
house  almost  destroyed.  They  also  found  the  body 
of  Bud  Casey  **15  inches  from  the  wall  and  18  inches 
from  the  comer  of  the  house,  and  it  lay  almost 
straight,  but  a  little  curved  to  the  right,  throwing 
the  right  side  of  his  head  to  the  fire.''  There  was  a 
hole  in  the  top  of  Casey's  head,  indicating  that  he 
had  either  been  struck  on  the  head  by  some  blmit 


Digitized  by 


Google 


yol.  126.]  APBIL  TERM,  1907.  443 

Simpson  y.  Commonwealth. 

instrument  or  had  injured  himself  in  falling.  Casey's 
body  was  not  burned  to  any  great  extent.  His  clothes 
were  burned  oflF,  and  the  grass  was  green  under  his 
body,  whilst  it  was  burned  and  scordied  in  all  other 
places  around  him.  The  body  of  Nath  Taylor  was 
found  inside  of  the  building  after  the  fire  had  sub- 
sided. He  was  so  badly  burned  that  he  was  recog- 
nizable only  from  prominent  marks  on  his  person. 

Curt  East^  one  of  the  parties  jointly  indicted  for 
the  murder  of  Casey,  swears  that  on  the  morning 
before  the  house  was  burned  he  was  at  the  home  of 
Bud  Casey,  h-aving  gone  there  with  Jones  Simpson. 
Nath  Taylor  gave  Jones  Simpson  a  dollar  to  buy 
whisky  with,  and,  upon  his  insisting,  Curt  East  went 
to  buy  and  did  buy  the  whisky,  and  they  took  it  to 
Bud  Casey's  house.  The  whisky  was  distributed,  and 
they  all  partook  of  it  pretty  freely.  At  12  o'clock 
some  discussion  was  had  about  getting  dinner  or 
something  to  eat.  They  all  stayed  around  the  house 
during  t^e  afternoon.  Other  persons  came  in  at  dif- 
ferent times.  About  3  o'clock  Jones  Simpson  and 
witness  went  to  the  house,  having  been  out  in  the  yard 
or  orchard  engaged  in  some  sort  of  game,  and  when 
they  arrived  there  Casey  had  the  door  locked,  and 
Jones,  who  had  a  stick  in  his  hand,  told  Casey  that  if 
he  did  not  open  the  door  he  would  burst  the  door  open. 
Casey  finally  unlocked  the  door,  and  the  witness,  Nath 
Taylor,  and  Jones  Simpson  went  for  some  cider,  but 
did  not  get  any  at  that  time.  Casey  was  under  the 
influence  of  liquor,  and  witness  tried  to  get  him  away 
for  some  purpose.  He  started  away,  but  lay  down 
tinder  a  tree,  and  Jones  Simpson,  went  to  him  and 
brought  him  back  to  the  house.  About  this  time 
John  Simpson,  the  appellant,  came  along  and  joined 
the  crowd,  and  remained  with  them  until  9  or  10 
o'clock.    Jones  Simpson  lost  his  hat    They  all  looked 
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for  it,  but  could  not  find  it  Jones  Simpson  told 
Bud  Casey  to  go  after  some  matches,  and  if  he 
did  not  go  and  get  the  matches,  God  damn  him,  he 
would  kill  him.  Casey  did  go  to  Dick  Lamay's 
and  tried  to  get  th^  matches.  Failing  there,  he  went 
to  Dan  East's  and  got  some  matches.  While  Jones 
Simpson  was  trying  to  get  Casey  to  go  after  matches, 
he  was  cursing  him  and  kicked  him  two  or  three  times, 
Nath  Taylor  and  Jones  Simpsdn  also  quarreled  that 
evening.  After  they  got  back  to  the  house  Jones 
Simpson  and  Nath  Taylor  went  upstairs  together,  and 
while  up  there  Nath  Taylor  was  heard  to  groan  and 
call  out,  **0h!  Lordy,  don't  hurt  me.''  He  was  not 
seen  by  witness  any  more  after  that.  John  Simpson 
and  witness  were  in  the  lower  part  of  the  house  while 
this  was  going  on.  Bud  Casey  was  with  them.  Jones 
came  down  into  the  room  where  the  other  parties 
were,  grabbed  up  a  lot  of  straw,  and  put  in  the  stove, 
poured  oil  on  it  and  also  on  the  floor,  and  set  fire 
to  the  straw  in  the  stove.  Bud  Casey  went  to  bed  and 
lay  down.  After  the  fire  was  started,  Jones  Simpsoii 
told  Casey  to  get  up  and  hunt  his  hat  or  he  would  kill 
him.  Witness  found  Jones'  hat,  and  Jones  grabbed 
a  stick  of  wood  from  the  fire  and  threw  and  hit  Casey 
and  set  the  bed  on  fire.  That  fire,  as  well  as  the  fire 
upon  the  the  floor,  was  put  out.  John  Simpson  and 
Jones  Simpson  then  grabbed  Casey  and  took  him  up- 
stairs. They  remained  up  there  some  15  or  20  min- 
utes. While  up  there  witness  heard  them  walking 
around;  but,  upon  cross-examination,  he  also  stated 
that  he  heard  some  groaning.  When  John  Simpson 
and  Jones  Simpson  came  down,  they  and  witness 
started  off  together.  John  Simpson  separated  from 
them  and  started  toward  his  home.  After  witness  and 
Jones  Simpson  had  gone  some  distance,  the  attention 
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of  East  YTHH  attracted  by  a  light,  and  on  looking  back 
he  diBcovered  it  was  Casey's  honse,  and  that  it  was 
burning  in  the  upstairs  portion  of  the  house.  Witness 
asked  Jones  Simpson  if  they  had  left  the  house  on 
fire  so  it  would  bum  them  up,  and  he  answered:  '*I 
don't  care  if  it  does  burn  down.  I  have  got  them 
locked  up  anyway."  Witness  also  states  that  Jones 
Simpson  said  two  or  three  times  during  the  after- 
noon: **Bud,  God  damn  it,  I  will  kill  you,  and  set  the 
bouse  on  fire,  and  walk  off  in  the  light  of  it."  The 
next  morning  John  Simpson  came  over  to  Jones  Simp- 
son's  house  and  said,  in  substance:  **We  have  played 
hell.  We  will  be  arrested  before  dinner."  And  John 
then  began  to  fix  up  a  story  for  them  to  tell  in  order 
that  they  might  escape. 

Many  other  witnesses  testified,  but  none  of  them 
mentioned  the  name  of  John  Simpson,  except  Calvin 
Locker,  Thompson  Hill,  and  Prentice  Walker.  Calvin 
Locker  said  that  he  met  John  Simpson  between  8  and 
9  o'clock  the  morning  after  the  fire,  and  John  said 
that  he  left  the  house  between  11  and  12  o'clock,  and 
nobody  was  there  except  Nath  Taylor  and  Curt  East 
Thompson  Hill  said  that,  according  to  his  remem- 
brance of  it,  John  Simpson  testified  before  the  cor- 
oner's jury  that  he  left  the  house  between  8  and  9 
o'clock.  Prentice  Walker  testified  that  John  Simp- 
son said  he  was  in  jail  for  nothing,  and  that  he  told 
him  (Walker)  that  he  (John  Simpson)  knew  some- 
thing about  it. 

The  following  errors  are  assigned :  (1)  The  indict- 
ment against  Curt  East  should  have  been  dismissed 
before  he  was  permitted  to  testify.  (2)  The  admoni- 
tion of  the  court  to  the  witness  East  went  further  than 
the  law  permits,  and  witness  East  was  not  permitted 
to  twitify  as  to  any  iramunity  or  promises  held  out  to 
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him  by  the  Commonwealth.    (3)  The  evidence  of  the 
accomplice,  East,  was  not  sufficiently  corroborated. 

The  question  involved  in  the  first  error  assigned  has 
already  been  passed  upon  by  this  court  in  the  case  of 
Powers  V.  Com.,  114  Ky.237,  24  K.  L.  R.  1007,  70  S.W. 
644, 1050, 71  S.  W.  494,  wherein  the  court  held  that  the 
testimony  of  accomplices  jointly  indicted  is  compe- 
tent, although  the  indictment  against  them  be  not  dis- 
missed. After  the  witness  East  had  consented  to 
testify,  the  court  admonished  him  as  follows:  **And 
you  don't  have  to  testify  at  all  about  anything  that 
occurred  down  there  if  you  don't  wish  to.  Not  only 
that,  but  if  you,  in  the  course  of  the  examination, 
come  to  any  question  that  you  don't  want  to  answer, 
you  don't  have  to  answer  it,  and  you  will  just  signify 
to  the  court,  and  you  will  have  full  protection.  Under- 
stand that,  in  the  inception  of  the  examination  and  at 
any  time  during  your  examination,  if  you  don't  want 
to  answer  the  questions,  signify  it  to  the  court,  and 
you  will  be  protected."  Counsel  for  appellant  then 
asked  several  questions  in  reference  to  the  witness* 
willingness  to  testify,  and  also  in  reference  to 
whether  or  not  he  had  been  oflfered  or  expected 
immunity  for  testifying.  To  each  of  these  questions 
the  court  sustained  an  objection,  but  counsel  for 
appellant  made  no  avowal  as  to  what  his  answers 
would  be.  It  appears,  however,  that  the  admonition 
of  the  court  and  the  question  thereupon  asked,  as 
referred  to  above,  all  took  place  without  the  jury 
being  present.  When  the  witness  was  placed  upon 
the  stand  and  began  his  testimony,  he  never  once 
availed  himself  of  the  privilege  oflfered  by  the  court, 
but  testified  freely  and  fully.  Upon  the  cross-exam- 
ination witness  was  asked  and  aswered  the  following 
questions:  **Q.  Did  anybody  ever  make  the  suggee- 
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tion  to  you  that  if  you  told  this  that  you  could  get 
out  of  it?  A.  They  did  not;  no,  sir.  Q.  Or  that  it 
would  be  your  only  way  to  get  out  of  it!  A.  No,  sir. 
Q.  Not  at  any  time!  A,  No,  sir.*'  While  we  do  not 
think  that  any  error  was  committed  by  the  court  in 
sustaining  objections  to  the  questions  asked  of  wit- 
ness not  in  the  presence  of  the  jury,  yet,  even  if  it 
was  error,  the  propounding  and  answering  of  the 
foregoing  questions,  which  virtually  covered  the  same 
points  involved  in  the  questions  asked  him  when  the 
jury  was  not  present,  were  sufl5cient  to  overcome  the 
effect  of  the  erroneous  ruling.  We  do  not  think, 
therefore,  that  either  the  admonition  of  the  court  or 
the  objections  sustained  to  the  questions  referred  to 
prejudiced  in  any  way  the  rights  of  appellant. 

The  only  other  question  remaining,  to  be  decided  is 
whether  or  not  the  testimony  of  the  accomplice,  East, 
is  suflBciently  corroborated.  It  is  the  contention  of 
the  Commonwealth  that  East  is  not  an  accomplice; 
but,  taking  his  own  version  of  the  affair  in  connection 
with  the  statements  if  other  witnesses  who  have  testi- 
fied, we  have  reached  the  conclusion  that  he  is  an 
accomplice,  and  that  his  testimony  must  be  regarded 
as  that  of  an  accomplice.  In  view  of  the  instructions 
given  to  the  jury,  the  trial  court  evidently  entertained 
the  same  opinion.  We  will  proceed,  first,  to  discuss 
what  kind  of  corroboration  is  necessary.  Section  241 
of  the  Criminal  Code  of  Practice  is  as  follows:  '* Con- 
viction cannot  be  had  upon  the  testimony  of  an  accom- 
plice unless  corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission  of  the 
offense;  and  the  corroboration  is  not  suflScient  if  it 
merely  shows  that  the  offense  was  committed  and  the 
circumstances  thereof.'*  In  interpreting  this* section, 
this  court,  in  Bowling  v.  Commonwealth,  79  Ky.  604, 
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said:  *'It  is  clear,  under  the  section  of  the  Code 
quoted,  that  the  uncorroborated  testimony  of  an 
accomplice  is  wholly  insuflBcient  to  convict  the  accused 
of  crime,  or  any  one  of  its  constituent  elements,  or  to 
render  admissible  any  confessions  or  admissions  of 
the  parties  which  depend  upon  and  must  be  preceded 
by  evidence  of  the  conspiracy,  unless  other  evidence 
besides  that  of  the  accomplice  is  produced  tending 
to  prove  a  conspiracy  and  connect  the  accused  there- 
with; and  evidence  merely  showing  that  the  offense 
was  committed  and  the  circumstances  thereof  is  as 
insufficient  for  that  purpose,  as  it  would  be  to  connect 
the  accused  with  the  commission  of  the  offense  itself.'' 
In  Miller  v.  Commonwealth,  78  Ky.  15,  39  Am.  Rep. 
194,  we  have  the  following:  **The  intent  and  meaning 
of  the  statute  is  .that  the  corroboration  must  extend  to 
every  fact  necessary  to  establish  the  fact  that  the 
offense  charged  was  committed  and  that  the  prisoner 
was  the  perpetrator. '*  Bussell  on  Crimes  (2d  Ed.), 
p.  964,  lays  down  the  rule  as  follows:  ** There  is  a 
great  difference  between  confirmation  as  to  circum- 
stances of  the  felony  and  those  which  apply  to  the 
individual  charged.  The  former  only  prove  that  the 
accomplice  was  present  at  the  offense.  The  latter 
show  that  the  prisoner  was  connected  witii  it.  This 
distinction  ought  always  to  be  attended  to.''  In 
Chambers  v.  State  (Tex.  Cr,  App.),  44  S.  W.  495,  the 
court  says:  **It  makes  not  the  slightest  difference 
how  thoroughly  the  corroboration  of  an  accomplice 
may  be  in  regard  to  facts  related  by  him,  yet  unless 
there  is  some  proof,  independent  of  his  testimony, 
tending  to  connect  the  defendant  witii  the  commission 
of  the  crime,  there  is  no  sufficient  corroboration*"  In 
Commonwealth  v.  Bosworth,  22  Pick  (Mass.),  397,  it 
is  said:  *'We  think  the  rule  is  that  the  corroborative 
evidence  must  relate  to  some  portion  of  the  testimony 
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which  is  material  to  the  isijue.  To  prove  that  an 
accomplice  had  told  the  truth  relative  to  the  irrelevant 
and  .immaterial  matters  which  were  known  to  every- 
body would  have  no  tendency  to  confirm  his  testimony 
involving  the  guilty  party  on  trial."  In  the  case  of 
State  V.  Willis,  9  Iowa,  582,  the  court  said:  **The  cor- 
roborating evidence  in  this  case  tended  merely  to  show 
that  an  offense  had  been  committed  and  the  manner 
and  circumstances  of  its  commission,  but  had  no  ten- 
dency to  connect  the  defendant  therewith,  unless  it 
should  be  held  sufficient  to  convict  a  man  of  burglary 
that  he  is  seen  drunk  and  in  company  with  a  burglar 
at  or  near  the  time  and  place  when  and  where  the 
burglary  is  committed.  However  well-grounded  a 
suspicion  this  may  justly  authorize,  we  do  not  think 
it  affords  the  corroborating  testimony  contemplated 
by  the  statute." 

The  testimony  of  the  accomplice,  East,  is  corrobo- 
rated as  to  several  unimportant  and  immaterial  mat- 
ters; but  the  only  corroboration  of  his  testimony  in 
reference  to  John  Simpson  is  the  admission  of  Simp- 
son to  two  witnesses  that  he  was  present  at  the  house 
of  Bud  Casey  on  the  night  prior  to  the  time  it  was 
burned,  and  his  admission  to  another  person  that  he 
knew  something  about  it.  Th-e  presence  of  John 
Simpson  at  the  house  of  Bud  Casey  has  no  more  ten- 
dency to  connect  John  Simpson  with  the  murder  of 
Casey  than  did  the  sight  of  the  man  in  company  with 
a  burglar  have  to  convict  him  of  burglary;  and  surely 
the  statement  that  he  knew  something  about  it  could 
not  be  deemed  sufficient  to  connect  him  with  the  crime, 
for,  if  that  were  the  case,  every  witness  of  a  crime, 
if  accused  by  an  accomplice,  would  be  in  danger  of 
having  his  testimony  interpreted  in  the  same  way.  It 
may  be  that  upon  a  new  trial  additional  facts  will  be 
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developed;  but,  after  an  examination  of  the  record 
before  us,  we  are  of  the  opinion  that  the  testimony 
of  the  accomplice.  East,  is  not  suflSciently  corrobo- 
rated by  other  testimony  tending  to  connect  appellant 
with  the  crime  with  which  he  is  charged,  and  that  the 
trial  court  should  have  peremptorily  instructed  the 
jury  to  acquit  appellant. 

Judgment  reversed,  and  cause  remanded  for  nev 
trial  consistent  with  this  opinion. 
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CASE  48.— ACTION  BY  STACBY  HAMBY  AND  OTHERS 
AGAINST  THE  CITY  OP  DAWSON  SPRINGS  AND 
OTHERS.— September  10. 

Hamby  v.  City  of  Dawson  Springs 

Appeal  from  Hopkins  Circuit  Court. 

J.  F.  Gordon,  Circuit  Judge. 

From  an  order  refusing  to  dissolve  an  injunction, 
defendants  appeal  to  a  judge  of  the  Court  of  Appeals 
to  modify  or  dissolve  it. — Motion  overruled. 

Mines  and  Mineral*— Mineral  Waters^-Subterranean  Flow — Di- 
version'— ^Injunction — ^Adequacy  of  Liegal  Remedy. — ^An  ownef 
of  land  who  opened  a  street  and  acquiesced  in  tlie  act  of  the 
Legislature  establishing  a  town  owns  the  sol)  of  the  street 
subject  to  the  public  easement  to  use  the  street  for  munici- 
pal purposes,  and  he  may  enjoin  the  town  from  putting  down 
a  well  In  the  street  to  strike  the  vein  of  mineral  water  sup- 
plying a  well  on  his  land,  not  for  the  purpose  of  obtaining 
water  mdrely,  but  to  supply  the  mineral  water^free  to  all,  the 
attempt  of  the  town,  being  en  aittempt  to  take  the  owner's 
property  for  public  use,  without  compensation,  and  a  judg- 
ment for  damages  affording  inadequate  relief. 

WILLIAM  H.  YOST  for  plaintiff. 

JONSON  &  JENNINGS  for  defendant. 

(Ko  tnlett.) 
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Opinion  of  the  Court  by  Judge  Hobson. — In  Cham- 
bers. 

The  plaintiffs  own  a  lot  in  the  city  of  Dawson 
Springs,  in  which  there  is  a  valuable  well  known  as 
the  *^ Hamby  well/*  from  the  water  of  which  are  man- 
ufactured the  Dawson  salts.  The  water  from  the  well 
is  also  used  by  the  guests  at  the  Hamby  Hotel,  and 
has  acquired  considerable  reputation  for  its  curative 
properties.  The  plaintiffs  enjoy  a  valuable  royalty 
from  the  well  by  reason  of  its  being  used  for  the 
making  of  Dawson  salts  and  by  persons  drinking  the 
water  for  their  health.  The  plaintiffs'  lot  fronts  on 
Main  street.  Their  well  is  near  the  street.  The 
defendants  are  about  to  put  down  a  well  in  the  street 
within  11/2  feet  of  the  edge  of  the  pavement  on  the 
west  side,  21  feet  east  of  the  well,  and  just  opposite 
it.  They  have  put  down  a  number  of  wells  in  the 
street,  but,  failing  to  strike  the  vein  of  water  that  sup- 
plies plaintiffs'  well,  they  began  to  put  down  the  well 
opposite  it,  when  this  suit  was  filed  enjoining  them 
from  putting  down  the  well.  The  circuit  court  refused 
to  dissolve  the  injunction,  and  this  application  is  now 
made  to  me  as  judge  of  the  court  of  appeals  to  modify 
or  dissolve  the  injunction. 

Hamby  did  not  convey  to  the  town  the  fee  in  the 
street.  He  simply  opened  the  street  and  the  legisla- 
ture established  the  town.  He  acquiesced  in  the  act 
of  the  legislature.  The  town  thus  took  the  street,  but 
it  took  nothing  but  the  street,  with  such  rights  as  were 
fairly  included  in  the  grant  of  a  street.  The  defend- 
ants first  put  down  a  well  about  98  feet  from  Hamby 's 
well.  Then  they  put  down  another  59  feet  from  it 
Then  another  36  feet  from  it    They  then  began  the 
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well  in  controversy.  In  all  the  wells  they  put  down 
they  struck  water.  Before  these  wells  were  dug,  there 
were  a  number  of  other  wells  furnishing  all  the  water 
for  ordinary  purposes  that  the  town  required.  The 
facts  therefore  show  that  the  defendants  were  not 
seeking  to  obtain  water  merely,  but  to  obtain  Hamby 's 
water.  In  other  words,  Hamby 's  well,  which  is  valued 
at  something  like  $50,000,  was  attempted  to  be  made 
valueless  to  him  by  the  opening  of  a  well  21  feet  from 
it,  which  would  be  free  to  all  and  supply  the  same 
water.  The  grant  by  Hamby  of  the  street  to  the  town 
carried  with  it  no  such  right.  In  27  Am.  &  Eng. 
Encyc.  of  Law,  p.  148,  the  rule  is  thus  stated:  **A8  a 
general  rule  the  public  has  only  an  easement  in  the 
streets,  the  fee  remaining  in  the  landowner,  subject 
merely  to  the  right  of  the  public  to  the  use  of  the 
street  for  street  purposes."  In  Elliott  on  Roads  and 
Streets,  section  17,  it  is  said :  *^The  right  of.  the  public 
in  a  street  is  by  no  -means  confined  to  the  surface  of 
the  way,  and  this  all  who  set  apart  land  for  a  street 
are  conclusively  presumed  to  know.  'Street'  means 
more  than  the  surface.  It  means  the  whole  surface, 
and  so  much  of  the  depth  as  is,  or  can  be  used,  not 
unfairly,  for  the  ordinary  purpose  of  a  street.  It 
comprises  a  depth  which  authorizes  the  urban  author- 
ity to  do  that  which  is  done  in  every  street,  namely, 
to  raise  the  street,  and  lay  down  sewers,  for  at  the 
present  day  there  can  be  no  street  in  a  town  without 
sewers,  and,  also,  for  the  purpose  of  laying  down  gas 
or  water  pipes.  *  Street'  therefore  includes  the  sur- 
face and  so  much  of  the  depth  as  may  not  unfairly  be 
used  as  streets  are  used." 

The  conveyance  of  lots  bounded  by  a  street  passes 
th-e  title  to  the  center  of  the  street.    Jacob  v.  Wool- 
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folk,  90  Ky.  426,  12  Ky.  Law  Eep.  400,  14  S.  W.  415, 
9  L.  R.  A.  551.    The  owner  of  a  lot  abutting  the  street 
is  presumed  to  owa  the  soil  to  the  center  of  the  street 
subject  to  the  public  easement  to  use  the  street  for 
municipal  purposes  as  authorized  by  law.    Edminson 
V.  Lowry,  17  L.  R.  A.  275,  3  S.  D.  77  52  N.  W.  583,  44 
Am.  St  Rep.  774.    ^^^lile  a  town  may  put  down  a  well 
in  its  streets  to  obtain  necessary  water  for  public 
purposes,  it  has  no  right  to  hunt  in  the  streets  for  a 
vein  of  mineral  water,  the  private  property  of  the 
abutting  landowner,  so  as  to  take  this  private  prop- 
erty for  public  use  without  compensation  to  him.  The 
facets  show  beyond  doubt  that  the  defendants  were 
trying  to  find  Hamby 's  water.    If  their  well  in  contro- 
versy was  not  a  success  in  this  respect,  it  would  have 
been  valueless  to  them.    If  it  had  been  a  success  in 
this  respect,  the  court  would  not  have  allowed  them  to 
use  it  to  the  prejudice  of  Hamby.    The  right  to  min- 
erals  under  the  surface  did  not  pass  to  the  town  by 
the  grant  of  the  street,  although  it  had  the  right  to 
obtain  water  for  ordinary  purposes.    A  grant  of  a 
street,  like  any  other  grant,  must  be  construed  to 
carry  with  it  only  such  things  as  were  reasonably 
within  the  contemplation  of  the  parties  at  the  time. 
It  was  not  within  the  presumed  intention  of  the  par- 
ties at  the  time  the  street  was  established  that  the 
town  might  put  down  wells  to  make  free  to  the  public 
valuable  mineral    rights    under    the    surface;  and, 
although  the  growth  of  the  town  might  be  accelerated 
by  this,  it  is  none  the  less  an  invasion  of  private  right 
There  are  some  well-defined  exceptions  to  the  rule 
that  motive  is  immaterial  where  the  act  is  not  unlaw- 
ful.   One  of  these  exceptions  is  in  the  case  of  oil,  gas, 
or  mineral  water  under  the  ground.    Where  they  come 
from,  whither  they  go,  by  what  laws  they  are  gov- 
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emedy  are  things  little  understood.  In  dealing  with 
these  each  owner  must  so  use  his  own  as  not  unneces- 
sarily to  injure  his  neighbor.  Each  owner  may  take 
what  he  needs,  but  he  may  not  impoverish  his  neigh- 
bor, nor  waste  the  common  supply.  Louisville  Gas 
Co.  V.  Louisville  Heating  Co..  117  Ky.  71,  25  Ky.  Law 
Rep.  1221,  77  S.  W.  368, 11  Am.  St.  Rep.  225,  70  L.  R. 
A.  558.  Although  the  town  may  put  down  in  the 
street  enough  wells  to  obtain  the  water  necessary  for 
ordinary  public  purposes,  it  cannot  be  allowed  to  put 
down  other  wells  for  another  purpose  when  palpably 
there  is  no  necessity  for  them.  The  town  is  not  the 
owner  of  the  fee.  It  has  no  property  in  the  minerals 
beneath  the  surface,  and  has  no  right  to  interfere 
with  them  except  so  far  as  the  exercise  of  its  easement 
may  authorize. 

This  is  not  a  case  therefore  of  **  damnum  absque 
injuria, '*  nor  is  there  any  adequate  remedy  at  law.  It 
is  an  attempt  to  take  plaintiffs'  property  for  public 
use  without  compensation,  and  they  are  entitled  to 
protection  by  law  in  the  enjoyment  of  their  own.  A 
judgment  for  damages  might  be  a  very  inadequate 
remedy  for  the  injury  done.  There  is  such  a  proba- 
bility of  injury  to  the  plaintiffs  as  to  justify  an  injunc- 
tion. If  the  well  should  not  strike  Hamby's  vein  of 
water,  it  would  be  valueless,  and  the  injunction  would 
do  defendants  no  harm.  If  it  should  strike  Hamby's 
vein,  it  would  do  Hamby  great  injury.  The  number 
of  wells  now  in  existence  and  their  condition  con- 
clusively show  that  defendants  have  all  the  water  they 
want;  and,  their  motive  in  putting  down  the  well  in 
question  being  apparent,  the  court  will  not  shut  its 
eyes  to  the  facts.  In  Hawesville  v.  Hawes'  Heirs,  6 
Bush  232,  the  fee  was  vested  in  the  town.  The  opin- 
ion rests  on  this  ground,  and  is  not  therefore  author- 


Digitized  by 


Google 


456  KENTUCKY  REPORTS.        [Vol.  126. 

Commonwealth  v.  Ruber. 

ity  here,  as  the  fee  was  not  conveyed  by  Hamby  to  the 
town. 

The  motion  to  dissolve  the  injunction  is  overruled. 


CASE  49.--OEORGE  P.  HUBER  WAS  CONVICTED  OP  PER- 
MITTING A  NUISANCE  ON  HIS  PREMISES  AND  AP- 
PEALS.—September  19. 

Commonwealth  v.  Huber 

Appeal  from  Campbell  Circuit  Court. 

A.  S.  Berry,  Circuit  Judge. 

Motion  by  appellee  to  strike  bill  of  exceptions  from 
the  record  and  to  dismiss  the  appeal. — ^Motion  over- 
ruled. 

1.  Criminal  Law — Bill  of  Exceptions— Right  to  Make  Bill.  — 
Though  an  appeal  in  a  misdemeanor  case  is  allowed  only 
from  a  final  Judgment,  yet  it  is  not  improper  practice  to  pre- 
serve by  bill  of  exceptions  the  proceedings  on  a  trial  which 
for  any  reason  had  been  set  aside,  so  that,  after  final  judg- 
ment entered  and  appeal  prosecuted  therefrom,  error  claimed 
to  have  been  committed  on  the  previous  trial  could  be  exam- 
ined, and.  If  permissible,  corrected. 

2.  Same — Appeal   by  Commonwealth— 5lisd'emeanor   Case — ^Time 

of  Appeal. — Cr.  Code  Prac,  tit  9,  art  2,  sec.  347.  provides 
the^t  the  Court  of  Appeals  shall  have  appellate  Jurisdiction  in 
prosecutions  for  misdemeanors  where  the  fine  exceeds  or 
could  exceed  $50,  or  there  is  or  could  be  a  Judgment  of  im- 
prisonment for  a  period  exceeding  30  days.  Sec.  352,  as 
amended  by  Act  March  21,  1904,  p.  145,  c.  65,  provides  that  a 
Judgment  on  a  verdict  of  acquittal  of  an  offense  the  punish- 
ment of  which  is  imprisonment  shall  not  be  reversed,  but 
"in  such  cases"  an  appeal  may  be  taken  by  the  Common- 
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wealth  when  important  to  the  correct  administration  of  the 
criminal  law.     Held,  that  the  words  "such  cases"  should  be 

.  referred  to  the  words  ''an  ofTense  the  punishment  of  which  is 
imprisonment/'  and  that  an  appeal  by  the  Commonwealth 
would  lie  in  a  misdemeanor  case,  even  before  a  final  Judg- 
ment. 

On  final  trial  October  2. 

1.  Gaming  —  xCeeplng  Poolroom  —  Evidence  —  Admissibility. — ^In 

a  prosecution  for  keeping  a  poolroom,  evidence  that  there 
was  no  disturbance  of  the  peace  in  the  place  or  annoyance  to 
the  neighborhood  was  inadmissible,  being  immaterial. 

2.  Criminal  Law — ^Appeal — Matters  Reviewable. — Under  Cr.  Code 

Prac.  Sec.  281,  providing  that  decisions  upon  motions  for  new 
trial  shall  not  be  subject  to  exception,  the  Court  of  Appeals 
cannot  consider  any  question  presented  to  the  Circuit  Court 
only  on  motion  for  new  trial;  the  granting  or  refusal  of  a  new 
trial  being  within  the  discretion  of  the  circuit  courts  in  crim- 
inal cases. 

N.  B.  HAYS,  Attorney  General,  JAMES  S.  MORRIS  and  CHAS. 
H.  MORRIS  for  appellant 

Opinion  of  the  Court  by  Chief  Justice  0  'Rear  on 
Motion  to  Dismiss  Appeal. 

Under  an  indictment  charging  appellee  with  suf- 
fering a  nuisance  on  his  premises  he  was  tried  and 
convicted.  The  circuit  court  set  aside  the  verdict  and 
granted  the  defendant  a  new  trial.  The  Common- 
wealth has  appealed  from  the  decision  of  the  circuit 
court.  The  pending  motions  are  by  appellee  to  strike 
the  bill  of  exceptions  I  from  the  record  and  to  dismiss 
the  appeal. 

The  motion  to  strike  the  bill  of  exceptions  from  the 
record  is  based  upon  the  same  ground  that  the  motion 
to  dismiss  the  appeal  is,  namely,  that  an  appeal  does 
not  lie  in  a  misdemeanor  case,  except  from  a  final 
judgment.  Though  it  were  true  that  appeals  in  mis- 
demeanor cases  were  allowed  only  from  final  judg- 
ments, nevertheless  it  would  be  not  improper  practice 
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to  preserve  by  bill  of  exceptions  the  history  of  a  trial 
which  for  any  reason  had  been  set  aside  by  the  trial 
court,  so  that  after  the  final  judgment  should  be 
entered,  and  appeal  be  prosecuted  from  it,  errors 
claimed  to  have  been  committed  upon  the  previous 
trial  could  then  be  examined  into,  and,  if  permissible, 
be  corrected,  Tlie  bill  of  exceptions  in  this  case  is 
approved  and  signed  by  the  presiding  judge,  and  was 
filed  in  due  season  as  part  of  the  record.  The  motion 
to  strike  is  overruled. 

The  other  question  is  not  so  free  from  diflSculty. 
Appeals  to  the  court  of  appeals  in  misdemeanor  cases 
are  regulated  by  article  2,  tit  9,  Cr.  Code  Prae.  (sec- 
tions 347-356).  By  section  347,  Cr.  Code  Prac,  ap- 
peals are  allowed  to  the  Commonwealth  as  well  as  to 
the  defendant  from  final  judgments,  where  the  fine 
exceeded  or  could  have  exceeded  $50,  or  where  there 
was  a  judgment  of  imprisonment,  or  could  have  been^ 
for  a  period  exceeding  30  days.  By  section  352,  as  it 
was  before  the  amendment  of  1904,  it  was  provided : 
*^A  judgment  on  a  verdict  of  acquittal  of  an  oflFense, 
the  punishment  of  which  is  imprisonment,  shall  not 
be  reversed."  As  to  felonies  it  is  provided  (section 
335,  Cr.  Code  Prac.)  that  an  appeal  shall  only  be 
taken  on  a  final  judgment,  except  on  behalf  of  the 
Commonwealth.  Section  337,  Cr.  Code  Prac,  regu- 
lates the  manner  of  prosecuting  appeals  by  the  Com- 
monwealth from  any  decision  of  the  trial  court.  Such 
appeals  are  not  to  suspend  the  proceedings  in  the  cir- 
cuit court.  They  seem  to  be  allowed  mainly  because 
**it  is  important  to  the  correct  and  uniform  adminis- 
tration of  the  criminal  law."  Still,  if  the  Common- 
wealth's appeal  in  a  felony  case  could  be  disposed  of 
by  the  appellate  court  before  the  conclusion  of  the  trial 
in  the  circuit  court,  the  opinion  certified  would  be 
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''obligatory  on  the  eircuit  court  as  the  correct  exposi- 
tion of  the  law/'  Section  335,  Cr.  Gode  Prac 
Further,  as  to  felonies,  by  section  339  it  is  provided: 
**A  judgment  in  favor  of  the  defendant  which  oper- 
ates as  a  bar  to  future  prosecutions  for  the  offense 
shall  not  be  reversed  by  the  court  of  appeals. '^  In 
that  state  of  the  law  the  defendant's  rights  were  pro- 
tected in  every  case  by  giving  him  an  appeal  from  the 
final  judgment.  The  Commonwealth's  interests  were 
sought  to  be  protected  by  giving  her  the  right  of 
appeal  in  felonies  from  any  decision  of  the  circuit 
court  whether  it  was  a  final  judgment  or  not,  so  as  to 
have  the  law  declared.  In  misdemeanors  the  Common- 
wealth was  given  the  same  right  of  appeal  that  the 
defendant  had,  which  was  from  final  judgments  only. 
But  there  is  a  provision  in  the  Constitution  which 
prevents  any  man  from  being  put  twice  in  jeopardy 
for  the  same  offense.  Consequently,  in  all  felonies, 
and  in  all  misdemeanors  where  an  imprisonment 
sentence  is  permitted,  an  acquittal  is  a  bar  to  another 
trial  of  the  same  person  for  the  same  offense,  although 
the  acquittal  was  the  result  of  an  erroneous  trial. 
Hence  sections  335  and  352  Cr.  Code  of  Practice. 
Under  those  conditions  the  Commonwealth  was  with- 
out remedy  in  erroneous  proceedings  in  those  misde- 
meanor cases  where  an  imprisonment  might  be  in- 
flicted. The  legislature  set  about  to  correct  that  con- 
dition. So  the  amendment  of  1904  to  section  352, 
Cr.  Code  Prac,  was  adopted;  the  amendment  reading: 
**But  in  such  cases  an  appeal  may  be  taken  by  the 
Commonwealth  as  provided  in  section  337  of  this 
Code,  when  it  is  important  to  the  correct  and  uniform 
administration  of  the  criminal  law." 
Bearing  in  mind  that  it  was  already  then  allowed 
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to  the  Commonwealth  to  prosecute  an  appeal  from  the 
final  judgment  of  acquittal  in  the  circuit  court  where 
an  imprisonment  of  more  than  30  days  might  b€| 
imposed,  we  must  look  further  to  see  what  was  the 
legislative  purpose  in  this  amendment.  The  original 
section  (352)  providing:  **A  judgment  on  a  verdict 
of  acquittal  of  an  offense,  the  punishment  of  which  is 
imprisonment^  shall  not  be  reversed'' — is  now  quali- 
fied by  the  amendment  providing  that  **in  such  cases" 
an  appeal  is  allowed  to  the  Commonwealth  as  in  felony 
cases  by  section  337,  Cr.  Code  Prac.  This  language 
might  be  construed  to  mean  in  case  of  judgment  on  a 
verdict  of  acquittal,  where  the  punishment  might  have 
been  imprisonment.  But  in  that  interpretation  the 
word  ''case"  is  made  to  apply  to  a  situation ;  whereas, 
in  law,  it  is  generally  used  to  designate  an  action  or 
proceeding  in  court.  Still  another  objection  to  that 
interpretation  is  it  does  not  give  the  Commonwealth 
any  relief  as  prosecutor,  but  leaves  it  where  it  was 
before.  The  other  construction  is  to  refer  the  expres- 
sion '*such  cases"  to  the  preceding  clause,  ''an  offense 
the  punishment  of  which  is  imprisonment."  This  is 
not  only  more  grammatical,  but  gives  a  practical 
meaning  and  effect  to  the  amendment.  It  remedies 
that  which  the  legislature  deemed  an  evil,  by  placing 
the  prosecution  in  a  position  to  have  the  criminal  law 
uniformily  applied  in  all  crminal  cases,  the  one  in 
which  the  appeal  was  prosecuted,  as  well  as  in  others 
to  come.  The  legislature  could  have  had  no  purpose 
to  shield  one  guilty  of  a  misdemeanor  or  punishable 
by  imprisonment,  or  to  show  such  one  any  favors  not 
granted  to  all  other  defendants  in  criminal  and  penal 
prosecutions. 

In  this  view  of  the  matter,  we  think  the  appeal  may 
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be  prosecuted,  even  before  a  final  judgment  in  the 
case.    Hence  the  motion  to  dismiss  is  overruled. 


Opinion  op  the  Coubt  by  Judqb  Hobson  on  final 
trial  certifying  law. 

The  court,  on  the  trial  of  this  case  against  the 
defendant,  George  Huber,  for  keeping  a  pool  room, 
allowed  him  to  prove  by  a  number  of  witnesses  that 
there  was  no  disorder  in  the  house,  and  that  the  place 
was    conducted  in  an   orderly,   peaceable    manner. 
There  was  no  chance  of  riot  or  boisterous  conduct. 
Evidence  that  there  was  no  disturbance  of  the  peace 
in  the  house  or  annoyance  to  the  neighborhood  was 
immaterial,  as  nothing  of  this  sort  was  charged,  and 
the  law  presumed  the  defendant  innocent  as  to  things 
not  proved.     Oomth.  v.  G-aimett,  79  Am.  Dec.  693,  1 
Allen  7.  In  Ehrlick  v.  Comth..  125  Ky.  L.  E.  742, 102  S.. 
W.  290,  31  Ky.  Law  Eep.  403,  we  said:  '*A  great  deal 
of  evidence  was  admitted  on  the  part  of  the  appellant 
tending  to  show  that  there  was  no  noise  or  boisterous 
conduct  at  the  house,  where  this  pool  room  was  con- 
ducted; but  that  on  the  contrary,  it  was  conducted 
with  a  care  to  keep  down  disorders,  and  to  prevent 
minors,  negroes,  and  women  from  coming  into  it. 
All  this  character  of  evidence  was  wholly  immaterial. 
It  ought  not  to  have  been  admitted  for  any  purpose. " 
The  court  erred  therefore  in  admitting  the  evidence 
referred  to. 

It  is  also  insisted  for  the  Commonwealth  that  the 
court  erred  in  granting  a  new  trial  to  the  defendant. 
Section  281,  Cr.  Code  Prac,  is  in  these  worus :  ''The 
decisions  of  the  court  upon  challenges  to  the  panel, 
and  for  cause,  upon  motion  to  set  aside  an  indictment, 
and  upon  motions  for  a  new  trial,  shall  not  be  subject 
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to  exceptions.'  ^  Under  this  section  it  has  been  repeat- 
edly held  that  this  court  cannot  consider  any  qneation 
presented  to  the  circuit  court  only  on  motion  for  a  new 
trial.  The  purpose  of  the  legislature  in  this  section 
of  the  Code  was  to  restrict  the  jurisdiction  of  this 
court  and  to  leave  the  matter  of  granting  or  refusing 
new  trials  wholly  to  the  discretion  of  the  circuit  courts 
in  criminal  cases.  No  question  of  law  arises  on  the 
granting  of  the  new  trial  which  may  be  reviewed  by 
this  court.  Circuit  courts  have  a  wide  discretion  as 
to  the  granting  of  new  trials,  where,  in  their  judg- 
ment, the  ends  of  justice  so  require.  To  sum  the 
whole  matter  up,  the  new  trial  in  question  was  granted 
by  the  circuit  judge  on  this  ground,  and  his  decision 
of  the  question,  not  being  subject  to  exception,  is  final. 

The  other  questions  discussed  in  the  brief  were 
passed  upon  in  the  opinion  heretofore  delivered  (104 
S.  W.  282),  and,  upon  a  reconsideration  of  these  ques- 
tions, we  see  no  reason  to  modify  that  opinion. 

This  is  ordered  to  be  certified  as  the  law  of  the  case. 
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CASE  50.— PROSECUTION  AGAINST  P.  B.  FARRIS  FOR  SELL- 
ING INTOXICATING  LIQUORS  IN  QUANTITIES  LESS 
THAN  FIVE  GALLONS  IN  VIOLATON  OF  A  SPE- 
CIAL ACT  APPLYING  TO  KNOX  AND  WHITLEY 
COUNTIES  APPROVED  APRIL  15,  1884.  --  Septem- 
ber 19. 

Farris  v.  Commonwealth 

Appeal  from  Knox  Circuit  Court. 
H.  C.  Faulkner,  Circuit  Judge. 

Defendant  convicted  and  appeals. — Eeversed. 

1.  Intoxicating  Liquors — Offenses — Sales  In  Prohibited  Quanti- 
ties.— ^A  sale  of  liquor  to  several  or  any  one  of  certain  wit- 
ness^, in  such  manner  that  they  or  any  one  of  them  were 
enabled  to  receive  a  quantity  of  less  than  five  gallons,  Is  not 
a  violation  of  the  act  of  April  15,  1884  (1  Acts  1883-84;  p. 
1404,  c.  789),  and  of  the  acts  amendatory  thereof,  regulating 
the  sale  of  intoxicating  liquor  In  the  counties  of  Knox  and 
V^itley,  and  forbidding  a  sale  of  less  than  five  g-^ lions,  unlese 
the  liquor  was  so  sold  with  the  knowledge,  understanding,  or 
design  that  it  would  be  so  received. 

t.  Same — Criminal  Prosecutions — Instructions. — ^Where,  on  a  trial 
for  selling  liquor  in  quantities  less  than  five  gallons,  it  ap- 
peared that  several  parties  met  near  defendant's  residence 
and  agreed  to  buy  whisky,  each  to  share  therein  according 
as  he  contributed,  that  the  whisky  was  purchased,  and,  within 
▼lew  of  defendant's  house,  divided  among  such  parties,  an  in- 
struction that,  if  defendant  had  a  scheme  whereby  he,  in 
selling  liquor  under  the  guise  of  selling  it  in  five  gallons,  ar- 
ranged to  divide  it  among  his  purchasers  so  that  they  could 
get  it  in  less  quantities  than  five  gallons,  and  so  that  such 
purchasers  received  ttieir  part  of  the  liquor  less  than  five,  gal- 
lons in  a  way  commonly  known  as  a  "divide,"  he  wa«  guilty 
was  subject  to  the  criiHcism  that  it  did  not  sufficiently  con- 
nect the  purchasers  or  any  one  of  them  with  the  transaction. 

a.    Same.— Act  April  15,  1884  (1  Acts  1883-84,  p.  1404,  c.  789),  and 
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acts  ameoidatory  llhereof,  regulaiting  the  aale  of  intoxicating 
liquor  in  the  counties  of  Knox  and  Whitley,  does  not  restrict 
the  right  of  ^  distiller  to  sell  in  five-gallon  quantities  to  li- 
censed retailers  or  wholesalers. 

J.  N.  BRAFPORD  and  JOHN  H.  WTLSOW  for  appellant 

N.  B.  HAYS,  ATTORNEY  GENERAL,  and  CHAS.  H.  MORRIS 
for  Commonwealth. 

Opinion  qf  the  Court  by  Wm.  Rogers  Clay— Com- 
missioner— ^Reversing. 

Appellant,  P.  B.  Farris,  was  indicted,  tried,  and 
convicted  in  the  Knox  circuit  court  for  the  offense 
of  selling  intoxicating,  spirituous,  vinous,  and  malt 
liquors,  or  a  mixture  thereof,  in  quantities  less  than 
five  gallons,  in  violation  of  the  act  of  the  General 
Assembly  of  the  Commonwealth  of  Kentucky  regu- 
lating the  sale  of  intoxicating,  spirituous,  vipous,  and 
malt  liquors,  and  the  mixture  thereof,  in  quantities 
less  than  10  gallons  in  the  counties  of  Knox  and 
Whitley,  approved  April  15,  1884,  and  of  the  acts 
amendatory  thereof.  1  Acts  1883-84,  p.  14(14,  c.  789. 
A  demurrer  was  interposed  to  the  indictment  and 
overruled  by  the  court.  The  indictment  is  in  the 
usual  form  and  is  not  subject  to  criticism. 

The  undisputed  facts  show  that  the  appellant  was 
a  licensed  distiller;  that,  within  12  months  before 
the  finding  of  the  indictment,  T.  S.  Wilson,  Bob 
Smith,  and  others,  met  in  a  public  road  within  15 
or  20  steps  of  the  residence  of  the  appel  ant,  and 
agreed  ^'to  go  in'*  and  buy  some  whisky.  Each  man 
who  was  to  share  in  the  whisky  signed  his  name  to 
a  paper,  showing  how  much  money  he  had  contributed 
to  the  fund.  When  a  sufficient  sum  was  contributed, 
some  one  of  the  subscribers  went  to  the  premises  of 
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defendant,  purchased  a  five-gallon  keg  of  whisky, 
brought  it  out  into  the  road,  and  within  75  yards, 
and  in  view,  of  the  dwelling  house  of  appellant, 
divided  it  among  the  subscribers  in  propor«:'on  to  the 
amount  of  money  subscribed  by  each.  They  used  a 
faucet  to  draw  the  whisky,  and  a  can  to  divide  the 
same,  and  the  witnesses  say  that  *'the  cup  and  faucet 
came  out  with  the  keg.'^ 

The  trial  court  instructed  the  jury  as  follows:  ** (1) 
If  you  shall  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  Brit  Farris,  in  this 
county,  and  within  12  months  next  before  the  date 
of  the  indictment,  and  at  the  time  mentioned  by  the 
witnesses,  sold  directly  or  indirectly  to  the  witnesses, 
Wilson,  Smith,  and  Hiram  Cain,  or  either  of  them, 
spirituous,  vinous,  and  malt  liquors  in  such  manner 
as  that  they  or  either  one  of  them  were  enabled  to 
receive  a  quantity  less  than  five  gallons  to  himself, 
then  you  ought  to  find  him  guilty  and  fix  his  punish- 
ment at  any  fine  not  less  than  $60  nor  more  thau 
$100,  or,  in  lieu  thereof,  imprisonment  in  tlie  county 
jail  not  less  than  10  nor  more  than  40  days  or  you 
may  both  fine  and  imprison  him  within  these  limits, 
at  your  discretion,  according  to  the  proof.  (2)  Or. 
if  you  shall  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  had  a  scheme, 
plan,  device,  arrangement,  or  subterfuge  to  which  he 
was  a  party,  and  which  he  had  arranged  whereby 
and  so  that  he  could  sell  liquor  under  the  guise  of 
selling  it  as  in  five-gallon  quantities  or  over,  and 
did  for  the  purpose  and  knowing  that  it  wasj  to  be 
divided  there  on  the  premises  or  near  by,  and  he 
arranged  it  so  as  to  divide  it  in  that  way  among  his 
purchasers,  with  the  design  or  for  the  purpose,  or  so 
as  he  knew  they  would  get  that  in  quantities  less 
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than  five  gallons,  and  that  was  part  of  hid  scheme 
to  distribute  his  liquor  to  the  public,  he  receiving 
pay  therefor,  and  he  did  this  within  12  months  next 
before  the  date  of  the  indictment,  so  as  that  the 
witnesses  received  their  part  of  the  liquor,  less  than 
five  gallons  in  a  way  commonly  known  as  a  'divide/ 
to  which  he  was  a  party  and  participated  therein  by 
himself  or  his  agent,  then  he  is  guilty,  and  you  ought 
to  so  find  and  fix  his  punishment  as  in  instruction 
No.  1,  (3)  If  you  believe  from  the  evidence,  however, 
that  the  defendant  was  engaged  in  good  faith  as  a 
distiller  in  selling  his  product  to  the  trade— that  is 
to  say,  to  persons  who  were  retailing  liquor  and  who 
were  licensed  retailers  or  wholesalers  for  that  matter, 
or  was  selling  it  in  wholesale  to  such  persons,  and 
in  that  way  made  the  sale  in  good  faith,  and  not  to 
be  divided  on  the  premises  under  a  scheme  or  plan 
or  device  or  subterfuge,  among  the  purchasers,  so  as 
that  they  would  get  it  in  quantities  less  than  five 
gallons —  then  he  is  not  guilty,  and  you  should  so 
find.  (4a)  If  you  have  a  reasonable  doubt  of  the 
defendant  having  been  proven  guilty,  then  you  ought 
to  find  him  not  guilty,  (b)  If  you  find  him  guilty, 
you  may  say  that  he  be  placed  at  hard  labor  one  day 
for  each  one  dollar  of  the  fine  and  cost,  if  he  shall 
fail  to  pay  or  replevy;  but  that  is  a  matter  within 
your  discretion. '* 

The  appellant  complains  that  the  foregoing  instruc- 
tions are  erroneous  and  were  prejudicial  to  the 
appellant  The  first  instruction  is  erroneous,  in  that 
appellant  might  have  sold  the  liquor  to  the  witnesses, 
Wilson,  Smith,  or  Cain,  or  any  one  of  them,  in  such 
manner  that  they  or  one  of  them  were  enabled  to 
receive  a  quantity  of  less  than  five  gallons,  without 
being  guilty,  unless  he  bo  sold  the  liquor  with  tha 
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knowledge,  Trnderstanding,  purpose,  or  design  that 
it  would  be  so  received.  Instruction  No.  2  is  strong 
and  well  adapted  to  cases  like  the  one  before  us.  It 
may,  however,  be  subject  to  the  criticism  that  it  does 
not  sufficiently  connect  the  purchasers  or  any  one  of 
them  with  the  transaction.  Instruction  No.  3  is 
erroneous,  in  that  it  restricts  the  right  of  the  distiller 
to  sell  only  to  persons  who  are  licensed  retailers  or 
wholesalers;  whereas,  the  statute  requires  no  such 
qualification. 

This  court  is  of  the  opinion  that  the  trial  court 
should  have  instructed  the  jury  as  follows:  **(!)  If 
you  shall  believe  from  the  evidence,  beyond  a  rea^ 
sonable  doubt,  that  the  defendant,  Brit  Farris,  in  this 
county,  and  within  12  months  next  before  the  date  of 
the  indictment,  and  at  the  time  mentioned  by  the 
witnesses,  sold  directly  or  indirectly  to  the  witnesses, 
Wilson,  Smith,  and  Hiram  Cain,  or  any  one  of  them, 
spirituous,  vinous,  or  malt  liquors  in  quantities  less 
than  five  gallons,  then  you  should  find  the  defendant 
guilty,  and  fix  his  punishment  at  any  fine  not  less 
than  $60  nor  more  than  $100,  or  imprisonment  in  the 
county  jail  for  not  less  than  10  nor  more  than  40  days, 
or  you  may  both  so  fine  and  imprison  the  defendant 
within  these  limits,  at  your  discretion.  (2)  Or,  if 
you  shall  believe  from  the  evidence,  beyond  a  rea- 
sonable  doubt,  that  the  defendant  had  a  scheme,  plan, 
device,  arrangement,  or  subterfuge,  to  which  he  was 
a  party,  and  which  he  had  arranged,  whereby  he 
could  sell  liquor  under  the  guise  of  selling  it  in 
quantities  of  five  gallons  or  over,  and  with  the  knowl^ 
edge,  purpose,  or  design  that  it  was  to  be  divided 
there  on  his  premises  or  near  by,  so  that  the  pur- 
chasers, or  any  of  them,  would  receive  less  than  five 
gallons  as  his  portion,  and  that  that  was  part  of 


Digitized  by 


Google 


468  KENTUCKY  REPORTS.       [Vol.  126. 

Parris  v.  Commonwealth. 

defendant's  scheme  to  sell  and  distribute  his  liquor 
to  the  public,  and  that,  in  pursuance  of  said  plan, 
device,  or  subterfuge,  he  sold  the  liquor  in  question 
at  the  time  mentioned  by  the  witnesses,  and  within 
12  months  next  before  the  date  of  the  indictment,  to 
the  witnesses,  Wilson,  Smith,  and  Hiram  Cain,  or  any 
one  of  them,  with  the  knowledge,  purpose,  or  design 
that  they,  or  any  one  of  them,  would  receive  less  than 
five  gallons  as  his  portion  of  the  liquor  purchased, 
then  the  defendant  is  guilty,  and  you  ought  to  so  find 
and  fix  his  punishment  as  provided  by  instruction  No. 
1.  (3)  If,  however,  you  believe  from  the  evidence  that 
the  defendant  is  a  manufacturer  or  wholesale  dealer, 
and  that  he,  in  good  faith  and  in  the  usual  course  of 
trade,  sold  the  liquor  in  question  to  the  witnesses  in 
quantities  of  not  less  than  five  gallons  delivered  at 
one  time  and  not  to  be  drunk  on  the  premises,  and 
not  to  be  divided  among  the  purchasers  under  a 
scheme,  plan,  device,  or  subterfuge  to  which  he  was 
a  party,  by  which  they  or  any  one  of  them  received 
a  portion  of  less  than  five  gallons,  then  you  should 
find  defendant  not  guilty.  (4)  If  you  find  the  defend- 
aiit  guilty,  you  may  or  not,  in  your  discretion,  say 
that  he  be  placed  at  hard  labor,  one  day  for  each 
one  dollar  of  the  fine  and  costs,  if  he  shall  fail  to  pay 
or  replevy  the  same.  (5)  If,  from  the  evidence  in 
the  case,  you  entertain  a  reasonable  doubt  of  the 
defendant's  guilt,  then  you  should  find  him  not 
guilty. '^ 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial  consistent  with  this  opiniom 
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CASE  51.— ACTION  BY  CARLISLE  W.  PATTON  AOAINST  THE 
MADISON  NATIONAL  BANK  FOR  THE  VALUE  OF 
CERTAIIN  PEaiSONAL  PROPERTY  WRONGFULLY 
ATTACHED. — September  20.  r 

Patton  v.  Madison  National  Bank 

Appeal  from  Madison  Circuit  Court.     . 

J.  M.  Benton,  Circuit  Judge. 

Judgment  for  defendant,  plaintiff  appeals. — Re- 
versed. 

1.  Attachment — Wrongful  Attachment — Damages. — A  claimant  of 

attached  property,  who  is  not  made  a  party  to  the  action,  as 
authorized  by  Civ.  Code  Prac.,  Sec.  29,  may  intervene  In  the 
action  and  set  up  his  claim,  or  he  may,  after  judgment  sus- 
taining the  attachment,  sue  for  the  property  or  its  value. 

2.  Same — Damages. — A  claimant  of  attached  property,  who  seeks 
damages  therefor,  can  only  recover  the  actual  value  thereof, 
in  ihe  absence  of  a  showing  that  the  attaching  creditor  had 
knowledge  that  the  property  was  of  special  value  to  the 
claimant. 

J.  J.  GREENLEAF  for  appellant. 

POINTS  AND  AUTHORITIES. 

Reading  from  Meadows  v.  Gofl,  90  Ky.,  540,  we  And  that  "a 
judgment  binds  no  one  except  the  parties  to  the  action  or  their 
privies." 

Am.  &  Eng.  Ency.  of  Law,  vol.  18,  pp.  100,  101;  also  p.  104;  also 
109,  110;  Carr  v.  Bob,  7  Dana,  417;  Smith  v.  Clay  (3  Cro.  c.  c, 
640). 

W.  S.  MOBERLY  for  appellee. 

The  various  excuses  set  forth  by  appellant  in  her  brief  are 
trifling,  and  we  cannot  see  that  they  offer  the  least  excuse  for 


Digitized  by 


Google 


470  KENTUCKY  BEPOETS.       [Vol.  126. 

Patton  V.  Madison  National  Bank. 


her  laches;  and  on  the  ground  that  she  cannot  rely  on  the  negli- 
gence of  her  attorney,  as  an  excuse  for  the  d^lay,  we  refer  to  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  voL  18.  p.  IL 

AUTHORITIES  CITED. 

Sec.  29  of  the  Civ.  Code  Prac;  Miller  v.  Desha,  etc.,  66  Ky.  Law 
Rep.,  214,  215;  Deposit  Bank  of  Frankfort,  etc.,  v.  Thomason,  etc., 
66  S.  W.,  606;  Ritchie  v.  Cincinnati,  N.  O.  ft  T.  P.  Ry.  Co.,  21  S. 
W.,  641  (14  Ky.  Law  Rep.,  831) ;  Am.  &  Eng.  Ency.  of  Law,  vol. 
16,  p.  787  (1st  ed.)  also  same  vol.,  pp.  790,  792,  808;  Lee  v.  Wilson, 
5  Ky.  Law  Rep.,  765;  Cartnell's  exr.,  v.  Allen,  12  Ky.  Law  Rep., 
43;  Heaverin,  etc.,  v.  Robinson.  21  S.  W.,  876;  15  Ky.  Law  Rep., 

15,  16;  Murphy,  etc.,  v.  Cochran's  trustee,  80  Ky.  Law  Rep.,  239; 
Meadows  v.  Goff,  90  Ky.  Law  Rep..  540;  C.  Y.  C,  vol.  16,  p.  202; 
Am.    and  Eng.  Ency.  of  Law,  2d  ed.,  vol.  181,  p.  Ill;  C.  Y.  C,  vol. 

16.  p.  176;  "Cyc",  vol.  16,  p.  152. 

Opinion  of  the  Court  by  Judge  Nunn — ^Reversing. 

On  the  25th  day  of  October,  1906,  appellant  filed 
a  petition  in  which  she  stated  that  she  was  the  owner 
ind  entitled  to  the  immediate  possession  of  many 
articles  of  personal  property,  which  she  particularly 
described,  and  stated  the  value  of  each  article;  the 
aggregate  value  amounting  to  $291.  She  also  alleged 
that  in  the  month  of  January,  1905,  appellee  bank 
instituted  a  suit  in  the  Madison  circuit  court  against 
G.  W.  Evans  and  J.  Stone  Walker,  and  caused  an 
attachment  to  be  issued  and  placed  in  the  hands  of 
the  sheriff  of  the  county,  which  was  levied  on  the 
property  of  Evans  and  Walker,  and  also  levied  on 
the  property  of  this  appellant,  the  same  described 
in  her  petition,  as  the  property  of  Evans  and  Walker ; 
that  none  of  the  articles  of  property  were  ever  the 
property  of  Evans  and  Walker,  or  any  one  else  save 
appellant;  that  at  the  time  her  property  was  levied 
on  the  appellee  was  notified  that  the  articles  levied 
on  belonged  to  this  appellant,   and  she  protested 
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agBinst  the  levy  on  and  the  sale  of  the  property  by 
the  bank,  but  over  her  objection  and  against  her  con- 
sent it  cansed  the  property  to  be  sold  for  the  amount 
stated  in  her  petition.  She  afterwards  filed  an 
amended  petition,  and  charged  that  a  large  number 
of  the  articles  claimed  in  her  petition  were  heirlooms, 
given  to  her  by  her  mother  and  other  members  of  her 
family,  and  to  her  of  far  greater  value  than  their 
actual  intrinsic  value,  and  that  on  account  of  the 
conduct  of  the  bank^  which  caused  her  the  loss  of 
these  articles,  she  had  been  damaged  in  the  sum  of 
$1,000.  Appellee  filed  a  general  demurrer  to  the 
petition  and  amended  petition,  which  was  sustained. 
Appellant  then  filed  another  amended  petition,  in 
which  she  undertook  to  give  the  reasons  why  she  had 
failed  to  file  an  intervening  petition  in  the  action  of 
appellee  against  Evans  and  Walker,  setting  up  her 
claim  of  ownership  to  the  property.  In  our  opinion 
this  amendment  was  not  necessary,  and  did  not  aid 
her  cause  of  action.  It  is  conceded  she  was  not  a 
party  to  the  action  of  appellee  against  Evans  and 
Walker;  and  in  our  opinion,  from  the  record  as  it 
now  appears,  she  was  nbt  precluded  by  any  judgment 
rendered  therein. 

It  is  contended  by  counsel  for  appellee  that  the 
provisions  of  section  29  of  the  Civil  Code  of  Practice 
ipoints  out  the  manner  in  which  a  claimant,  whose 
property  has  been  attached,  may  intervene  and  set  up 
his  claim  thereto,  and  that  it  is  the  only  method  by 
which  a  claimant  of  property  that  has  been  attached 
can  assert  his  claim  tibereto  and  have  the  same 
adjudicated,  and  if  the  party  delays  until  after  judg- 
ment in  the  attachment  suit  he  is  forever  barred  from 
recovering  his  property  or  its  value.  Before  this 
provision  of  the  Code  was  enacted,  a  party  whose 


Digitized  by 


Google 


472  KENTUCKY  REPORTS.        [Vol.  126. 

Patton  V.  Madison  National  Bank. 

property  was  attached  for  the  payment  of  another's 
debt  was  compelled  to  take  the  course  that  this  appel- 
lant is  now  taking  and  bring  an  independent  action 
for  the  recovery  of  the  property  or  its  value ;  and  this 
provision  of  the  Code  was  enacted,  giving  an  addi- 
tional remedy  by  an  intervening  petition,  that  the 
matter  might  be  settled  in  one  action.  Under  this  and 
other  provisions  of  the  Code  appellee  might  have 
made  appellant  a  party,  or  she,  by  her  petition,  might 
have  become  a  party,  to  the  action  of  the  bank  against 
Evans  and  Walker,  and  there  had  the  matter  finally 
litigated ;  but  the  provisions  of  the  Code  do  not  make 
it  compulsory  upon  either  to  so  proceed. 

Appellee's  counsel  cites  the  cases  of  Miller  v. 
Desha,  66  Ky.  214,  Deposit  Bank  of  Frankfort  v. 
Thomason,  23  Ky.  Law  Rep.  1857,  66  S.  W.  605,  and 
others,  as  sustaining  his  position  that  failing  to  file 
the  intervening  petition  until  after  the  final  judgment 
in  the  attachment  suit  is  a  bar  to  the  claim  of  the 
claimant  to  the  property.  The  cases  do  not  support 
his  contention.  These  cases  were  discussed  and  con- 
sidered upon  the  idea  that  the  claimant  of  the  prop- 
erty was  a  party  to  the  actioYi,  either  by  intervening 
petition,  service  of  process,  or  by  the  execution  of 
the  bond  and  the  retention  of  the  possession  of  the 
property  by  the  claimant.  It  appears  that  the  exe- 
cution of  such  a  bond  by  the  claimant  of  the  property 
has  the  effect  to  make  him  a  party  to  the  action  to 
such  an  extent,  at  least,  as  will  preclude  him,  after 
he  fails  to  present  his  claim  to  the  property  before 
the  final  judgment  in  the  action  in  which  the  attach- 
ment was  obtained.  See  cases  before  cited  and  sec- 
tions 214  and  690  of  the  Civil  Code  of  Practice.  It 
is  a  well-settled  rule  that  a  judgment  binds  no  one 
except  parties  to  the  action  and  their  privies.     See 
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Meadows  v.Goflf,  90  Ky.  540, 14  S.W.535, 12  Ky.  L.  B. 
495.  As  stated,  appellant  was  not  a  party  to  the  action 
of  appellee  against  Evans  and  Walker,  nor  was  she  a 
privy  of  either  Evans  or  Walker;  and  the  judgment 
in  that  action,  selling  her  property  as  their  property, 
was  and  is  not  binding  upon  her. 

In  our  opinion  the  court  erred  in  sustaining  a  de- 
murrer to  the  petition,  but  acted  properly  in  sustain- 
ing the  demurrer  to  the  amended  petition,  in  which  she 
alleged  that  a  number  of  the  articles  of  pro'perty  were 
heirlooms,  that  to  her  were  of  far  greater  value  than 
their  actual  value,  and  claimed  damages  for  $1,000. 
It  is  not  alleged  that  appellee  had  any  knowledge  or 
information  of  this  fact  before  the  property  was  sold 
under  order  of  court.  If  the  property  is  appellant's, 
its  actual  value  is  all  she  should  be  permitted  to 
recover  under  the  facts  and  circumstances  appearing 
in  this  record. 

For  these  reasons,  the  judgment  of  the  lower  court 
is  reversed,  and.  remanded  for  further  proceedings 
consistent  herewith* 
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CASE  52.— PROSECUTION    AGAINST    THOMAS    TOUNQ    FOR 

HOUSEBREAKINO.— September  20. 

Young  v.  Commonwealth 

Appeal  from  Trigg  Circuit  Court. 

Thomas  P.  Cook,  Circuit  Judge. 
Defendant  convicted  and  appeals. — Affirmed. 

Burglary-t-Brcaking  and  Entering. — ^Where  a  laborer,  occupying  a 
house  with  the  owner,  while  on  leave  of  absence,  obtained  the 
key  ostensibly  to  take  away  some  of  his  clothing,  but  with  in- 
tent to  steal  property  therefrom,  and  did  so  enter  and  steal, 
he  was  guilty  of  violation  of  Ky.  Stats.,  1903,  Sec.  1162,  pro- 
viding that  if  any  person  shall  break  any  dwelling  house,  and 
take  anything  cf  value,  though  the  owner  or  any*  person  maj 
not  be  there,  he  shall  be  punished  as  therein  prescribed. 

MAX  HANBERRY  for  appellant. 

N.  B.  HAYS,  ATTORNEY  GENERAL,  and  C.  H.  MORRIS  for 
Commonwealth. 

Opinion  of  the  Court  by  Chief  Justice  O'Rear — 
Affirming. 

Appellant  was  convicted  of  housebreaking.  The 
indictment  was  returned  under  section  1162,  Ky.  St. 
1903,  which  reads:  *'If  any  person  •  •  •  shall 
feloniously  break  any  dwelling  house  or  any  part 
thereof,  or  any  outhouse  belonging  to  or  used  with 
any  dwelling  house,  and  feloniously  take  away  any- 
thing of  value,  although  the  owner  or  any  person 
may  not  be  there,  he  shall  be  confined  in  the  peni- 
tentiary not  less  than  two  nor  more  than  ten  years.'* 
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Appellant  was  a  laborer  on  ihe  farm  of  the  owner 
of  the  mansion  house  charged  to  have  been  broken 
into.  He  seems  to  have  occnpied  the  honse  with  the 
owner's  family.  He  got  leave  of  absence  for  several 
days  under  pretense  of  visiting  another  point.  The 
owners  looked  np  their  honse  and  left  for  the  day. 
Appellant  went  to  the  wife  of  one  of  the  owners, 
and  got  from  her  the  key  to  the  honse,  ostensibly  to 
take  away  some  of  his  clothing.  Thus  gaining  an 
admission  to  the  honse,  he  stole  and  carried  there- 
from a  snit  of  clothes  and  other  articles,  the  property 
of  another.  The  circuit  court  instructed  the  jury 
that  if  appellant  obtained  the  key  by  deception,  fraud, 
or  device,  with  the  felonious  intention  to  break  and 
enter  the  house  with  intent  to  steal  therefrom  prop- 
erty of  value,  and  did  so  enter  and  steal,  it  was  a 
violation  of  the  statute.  This  appeal  raises  the 
ctorrectness  of  this  instruction. 

The  offense  involved  is  akin  to  the  crime  of 
burglary.  It  has  most  of  the  elements  of  the  latter, 
except  that  it  need  not  be  done  in  the  nighttime,  and 
the  offense  to  be  committed  after  the  entry  to  com- 
plete the  felony  is  confined  to  larceny.  So  that  the 
decisions  bearing  upon  the  essential  fatures  of  bur- 
glary are  apposite  to  the  question  at  bar.  It  is  held 
without  exception  that  any  force  applied  to  effect  the 
entry  is  sufficient  to  constitute  that  part  of  the  offense 
— ^as,  for  example,  the  raising  of  a  latch  (State  v. 
Wilson,  1  N.  J.  Law,  439, 1  Am.  Dec.  216),  the  raising 
of  a  window  (State  v.  Boon,  13  Ired.  (N.  C.)  244, 
57  Am.  Dea  655),  or  pushing  open  a  closed  door 
(State  V.  Conners,  95  Iowa,  485,  64  N.  W.  295).  It 
is  also  held  that  there  is  a  constructive  forcible  entry 
if  by  fraud  or  deception  an  entry  is  obtained,  as  where 
by  a  knock  at  the  door  the  owner  is  induced  to  believe 
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he  is  unbarring  to  a  friendly  or  business  call  (John- 
son V.  Commonwealth,  85  Pa.  54,  27  Am.  Rep.  622), 
or  by  impersonating  one  having  a  right  to  enter  an 
entrance  is  gained  (State  v.  Johnson,  Phil.  Law  (N. 
C.)  186,  93  Am.  Dec  587),  or  obtaining  an  entrance 
under  a  pretense  of  doing  a  permissible  act  and  using 
the  advantage  to  enter  other  apartments  for  the  pur- 
pose of  the  theft  (Commonwealth  v.  Ballard,  38  S. 
W.  678,  18  Ky.  Law  Eep.  872).  Prom  all  the  cases 
it  will  be  gathered  that  the  crime  of  burglary,  as  well 
as  the  kindred  crime  of  housebreaking  under  the 
statute,  is  an  offense  against  the  security  of  the 
habitation.  It  is  the  possession  that  must  be  invaded 
to  breach  the  statute.  State  v.  Toole,  29  Conn.  342, 
76  Am.  Dec  602;  1  Bishop,  Crim.  Law  (6th  Ed.) 
section  577. 

The  law  regards  force  and  fraud  with  equal  abhor- 
rence; and  whether  the  tenant's  possession  is  invaded 
by  one  means  or  the  other  for  the  purpose,  of  stealing 
from  his  home  is  all  one  in  the  eye  of  the  law.  Con- 
ceding that  appellant  had  the  right  to  enter  the  house 
in  question  to  take  away  his  own  clothes,  and  had  he 
entered  under  such  circumstances  and  then  formed 
and  executed  the  intention  to  steal  the  landlord's 
clothes  he  would  not  have  been  guilty  under  the 
statute,  our  case  comes  down  to  a  narrower  state  of 
facts;  for,  appellant  having  gone  away  under  ar- 
rangement with  his  landlord,  his  relation  as  co-tenant 
of  the  house  had  ceased  for  the  time  being.  Though 
he  had  the  right,  notwithstanding,  to  remove  his 
clothes  from  the  house,  he  had  not  the  right  to  enter 
the  house  for  that  purpose,  except  by  the  consent 
of  the  landlord.  When,  therefare,  he  simulated  that 
he  desired  the  key  for  that  purpose,  but  in  reality 
for   the   purpose   of   stealing   from   the   house,   he 
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resorted  to  a  trick  that  was  a  fraud  upon  the  landlord, 
and  one  that  gave  him  no  right  of  entry,  and  therefore 
no  protection.  The  case  where  one  having  the  right 
to  enter  executes  a  previous  purpose  to  steal  is  not 
guilty  of  larceny  (State  v.  Moore,  12  N.  H.  42;  Clarke 
V.  Commonwealth,  25  Grat.  (Va.)  908)  is  quite 
different  from  the  one  at  bar,  where  there  is  no  right 
of  entry;  the  permission  and  means  of  entry  having 
been  obtained  by  fraud,  and  therefore  conferring  no 
right  (Lowder  v.  State,  63  Ala.  143,  35  Am.  Rep.  9). 
We  perceive  no  error  in  the  instructions.  The 
judgment  is  consequently  aflSxmed.  , 


CASE  53.— ACTION  BY  THE  BOARD  OP  COUNCIL  OP  THE 
CITY  OP  PRANKPORT  AGAINST  JERRE  BRISLAN 
ON  APPORTIONMENT  WARRANT  POR  CONSTRUC- 
TION OP  A  SIDEWALK.— September  25. 

Board  of  Council  City  of  Frankfort 
V.  Brislan 

Appeal  from  Franklin  Circuit  Court. 

R.  L.  Stout,  Circuit  Judge. 

Judgment   for   plaintiff,   defendant  appeals. — Re- 
versed. 

I.  Municipal  Corporations  —  Street  Improvements  —  Statutory 
Provisions. — ^Ky.  Stats.,  1903,  Sec.  3449,  authorizes  the  com- 
mon council  of  cities  of  the  third  class  to  pasa  ordinances 
requiring  the  improvement  of  streets-  and  alleys  by  grading, 
etc.,  any  portion  thereof,  not  less  In  leng^th  than  one  block, 
etc.  Held  that,  where  property  Is  so  situated  that  it  is  im- 
practicable to  divide  the  territory  Including  it  Into  squares 
or  blocks^  or  lay  off  streets  or  alleys*,  the  council  may,  never- 
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thelesB,  order  the  improvement  of  the  sidewalks,  curbing, 
etc.,  providing  the  improvemente  are  not  lees  in  length  than 
an  ordinary  block. 

2.  Same  — Block  — What    ConBtitutea  —  How   Determined.  —  Ky. 

Stats.,  19D3,  Sec.  3449,  authorises  the  oommon  council  of  a 
city  of  the  third  class  to  pass  ordinances  requiring  the  in^ 
provement  of  streets  and  alleys  by  grading,  etc ,  any  portion 
thereof  not  less  in  length  than  one  block.  Held  that,  in  the 
absence  of  a  statutory  definition  of  what  constitutes  a  block, 
its  length  is  a  question  of  fact  to  be  determined  from  the  evi- 
dence. 

3.  Pleading— Judgment  on  Pleadings — Submission'— Consent  that 
Answer  be  Taken  as  True. — Under  Civ.  Code  Prac,  Sec.  366, 
providing  that  plaintiff  BhAll  be  entitled  to  a  trial  in  an  eqult- 
able  action  at  the  first  term  after  the  summons  has  been 
served,  etc.,  if  no  issue  of  fact  be  made  by  the  pleadings,  or 
If  plamtiff  consent  that  the  statements  of  the  answer  may  be 
taken  as  true,  the  averments  of  ^an  answer  will  not  be  taken 
as  true  unless  plaintiff  consents  in  terms  that  they  shall  be  so 
taken,  and  a  motion  by  plaintiff  to  submit  doee  not  hav3 
this  effect 

4.  Municipal  Corporations — Street  Improvements*— Action  to  E^- 
force  Lien — Conntercftaim — ^Damages. — ^In  an  action  by  a  city 
to  enforce  a  lien  on  defendant's  lands  for  street  improve- 
ments,, consisting  of  a  sidewalk,  etc,  a  counterclaim  setting 
up  that  in  constructing  the  improvements  the  contractor  did 
not,  as  required  by  the  ordinance,  make  the  same  in  front 
of  the  defendant's  land,  but  entered  thereon  and  constructed 
the  sidewalk  entirely  on  the  land,  encroaching  thereon  for 
the*purpo8e,  and  thereby  damnging  defendant's  property,  etc., 
presented  a  good  defense  and  entitled  defendant  to  prove  the 
damage,  if  any,  to  his  property  by  reason  of  the  taking  and 
injury  complained  of. 

WM.  CROMWELL  for  appellant. 

T.  L.  EDELEN  for  appellee. 

Opinion   of   the   Coubt  by  Judge   Cabboll— Ee- 
versing. 

This  action  was  instittited  by  the  city  of  Prank- 
fort,  a  city  of  the  third  class,  to  enforce  a  lien  npon 
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a  lot  of  ground  owned  by  appellee  for  apportionment 
warrants  for  the  construction  of  a  sidewalk,  curbing, 
and  guttering  along  the  front  of  the  land  and  parallel 
with  a  public  highway.    Subsequently,  the  claim  for 
paving  was  dismissed,  leaving  in  litigation  the  amount 
sought  to  be  recovered  for  curbing  and  guttering. 
Appellee  filed  an  answer  and  counterclaim  in  which 
he  set  up  that  the  property  described  in  the  petition, 
and  upon  which  it  was  sought  to  enforce  the  lien, 
did  not  lie  within  any  portion  of  the  city  of  Frankfort 
which  was  divided  into  city  blocks  by  streets  or  alleys, 
but  constituted  a  body  of  land  which  had  not  been 
subdivided  or  laid  oflf  into  squares  or  divided  by 
streets,  th«  land  being  so  situated  that  it  was  not 
practicable  to  lay  it  off  into  squares  or  blocks,  or 
divide  it  by  streets  or  alleys,  and  it  was  averred  that 
the  ordinance  was  void  because  the  board  of  council- 
men  had  no  authority  under  the  statute  to  make  the 
improvements  and  charge  the  property  with  the  cost 
thereof.    Appellee  also  denied  that  any  contract  for 
the  improvement  of  the  property  was  executed,  and 
affirmatively  set  up  that  in  constructing  the  improve- 
ments the  contractor  did  not,  as  required  by  the 
ordinance,  make  the  same  in  front  of  the  appellee's 
lot,  but  entered  upon  his  premises  and  constructed 
the   sidewalk    entirely   upon   his   land,  encroaching 
thereon  for  that  purpose  from  9  to  13  feet,  and  in 
other  respects  damaging  his  property  in  the  sum  of 
$600,  for  which  he  prayed  judgment,  on  his  counter- 
claim.    Appellant,   in   a   reply,   admitted   that   the 
portion  of  the  city  of  Frankfort  in  which  appellee's 
property  is  situated  had  not  been  divided  into  blocks 
by  streets  or  alleys,  but  averred  that  the  sidewalk 
improvements  embraced  in  the  ordinance  and  ordered 
to  be  made  in  front  of  appellee's  property  extended 
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a  distance  much  longer  than  an  average  block  in  the 
city,  and  therefore  the  ordinance  directing  the  im- 
provements was  valid;  and  in  another  paragraph 
denied  trespassing  on  the  premises  of  appellee  or 
otherwise  damaging  his  property.  A  demurrer  filed 
to  the  first  paragraph  of  the  reply  was  sustained,  and, 
plaintiflf  declining  to  amend,  **on  its  motion  the  cause 
was  submitted  for  judgment  on  the  pleadings  and 
exhibits,  and  the  court,  being  advised,  adjudged  that 
the  petition  be  dismissed.  '*  From  this  judgment,  this 
appeal  is  prosecuted 

Section  3449  of  the  Kentucky  Statutes  of  1903, 
which  is  a  part  of  the  act  relating  to  the  government 
of  cities  of  the  third  class,  provides  in  part  that: 
**The  common  council  shall  have  power  to  pass  ordi- 
nances to  require  the  improvement  of  streets  and 
alleys,  subject  to  the  mode  and  manner  herein  desig- 
nated, either  by  grading  and  paving,  or  by  grading, 
paving  and  macadamizing,  or  graveling,  guttering, 
curbing  and  paving,  or  planking  of  sidewalk,  any 
portion  thereof,  not  less  in  length  than  one  block,  or 
the  whole  of  any  street  or  alley  now  established,  or 
which  may  hereafter  be  established,  or  by  guttering, 
curbing,  paving  and  grading  any  number  of  feet,  not 
less  than  a  block,  upon  either  or  both  sides  of  any 
street  where  the  same  shall  be  necessary  to  complete 
such  class  of  improvement  on  any  square  or  street. 
•  •  *  That  the  council  may  require  by  ordinance  the 
improvement  of  any  street  or  alley  simply  by  grading 
or  graveling  or  macadamizing,  or  may  require  by 
ordinance  the  whole  of  any  street  to  be  improved  by 
grading,  graveling,  or  macadamizing,  guttering,  curb- 
ing and  paving  or  planking  the  sidewalk,  the  whole 
or  any  part  not  less  than  one  block  of  any  street." 
The  only  authority  for  the  improvements  here  made 
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is  foimd  in  this  section,  and  it  is  contended  for 
appellee  that  the  power  to  impose  the  cost  of  im- 
provements upon  abutting  property  exists  only  when 
the  territory  within  which  the  improvements  are  made 
is  divided  into  blocks ;  and  as  it  id  conceded  that  the 
territory  in  which  the  appellee  ^s  property  is  located 
is  not  divided  into  blocks,  or  laid  off  into  squares  by 
streets  or  alleys,  it  is  argued  that  the  city  was  without 
authority  to  charge  the  owner  with  the  cost  of  the 
improvements. 

It  is  impracticable  to  divide  the  territory  which  in- 
cludes appellee's  property  into  squares  or  blocks,  or 
lay  off  streets  and  alleys,  and  the  construction  con- 
tended for  would  deny  the  city  the  right  to  improve 
the  appellee 's  property  at  his  expense  or  compel  him 
to  do  it  Although  property  north,  south,  east,  or  west 
of  appellee  that  was  susceptible  of  being  laid  off  into 
blocks  and  squares  might  be  improved  at  the  cost  of 
the  property  owners,  and  appellee  derive  benefit  and 
advantage  therefrom,  he  would  escaj)e  entirely  the 
burdens  of  the  city  government  made  necessary  in 
the  improvement  of  its  sidewalks  and  streets.  We  do 
not  believe  this  construction  either  reasonable  or 
proper.  The  purpose  of  the  Legislature  in  using  the 
expression  **not  less  than  a  block, '*  which  appears 
three  times  in  the  section  was  evidently  to  require 
the  city,  when  it  undertook  to  improve  streets  or 
alleys,  to  improve  not  less  than  a  block  in  territory 
divided  into  squares  or  blocks,  or,  if  not  so  divided; 
to  improve  not  less  than  a  block  in  distance.  To 
illustrate:  Under  this  section,  if  the  city  desired  to 
make  new  sidewalks,  curbing,  and  guttering  in  a  new 
locality  divided  into  blocks,  it  could  not  require  one 
property  owner  to  improve  his  property  and  relieve 
the  adjacent  property  owner  in  the  same  block,  but 
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rfipffst  provide  for  the  improvement  in  the  same  man- 
ner of  the  sidewalks,  guttering',  and  curbing  the  full 
length  of  the  block,  so  that  nt)  favoritism  could  be 
shown  one  abntting  property  owner  or  discrimina- 
tion indulged  in  against  bis  neighbor.  But  in  that 
portion  of  the  city  that  is  not  and  cannot  be  divided 
into  blocks,  or  be  bounded  on  one  or  more  sides  by 
streets  and  alleys,  the  council  may  order  the  improve- 
ments of  the  sidewalks,  curbing,  and  guttering,  pro- 
vided the  improvements  so  ordered  are  not  less  in 
length  than  an  ordinary  block.  The  statute  does  not 
mean  that  no  improvements  can  be  made  except  in 
territory  laid  off  into  blocks  and  squares,  but  only 
that  no  improvement  shall  be  made  for  a  distance  less 
than  the  length  of  a  block.  Ordinarily,  it  may  be 
conceded  that  the  word  ** block''  contemplates  a  terri- 
tory divided  by  streets  into  blocks  or  squares,  or,  aa 
defined  by  Webster,  a  ''block  is  a  square  or  portion 
of  a  city  inclosed  by  streets,  whether  occupied  by 
buildings  or  composed  of  vacant  lots.''  Olsson  v. 
Topeka,  42  Kan.  712,  21  Pac.  219.  But,  under  the 
peculiar  wording  of  this  statute,  this  construction 
should  not  be  indulged  in,  as  to  do  so  would  deny  the 
city  the  right  to  require  property  owners  living  in 
territory  within  the  city  that  is  not  and  cannot  be 
divided  into  blocks  or  squares  to  contribute  their  just 
proportion  of  the  expense  of  improving  the  sidewalks^ 
guttering,  and  curbing  in  front  of  their  property,  and 
that  necessarily  enhances  its  value  and  residts  in 
convenience  and  comfort  to  the  owners.  The  fact 
that  the  statute  does  not  define  the  length  of  a  blodc 
does  not  militate  against  this  construction,  as  it  is 
averred  that  the  improvements  extended  for  a 
greater  distance  than  the  length  ot  a  block,  and,  in 
the  absence  of  a  statutory  definition  of  what  eonstir 
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tntes  a  block,  its  length  is  a  question  of  fact  to  be 
determined  from  the  e^deiice  as  any  other  disputed 
question. 

We  have  not  been  able  to  find  any  ease  direotly  in 
point,  although  a  somewhat  similar  question  arose  in 
the  ease  of  Gibson  v.  O'Brien,  6  S.  W.  28,  9  Ky.  Law 
Bep.  639,  where  the  conrt  had  under  cfonsideration  th^ 
section  of  the  statute  supra.  In  that  ease  £be  prop^ 
erty  owners  resisted  the  attempt  to  enforce  a  lien 
upon  the  property  upon  several  grounds ;  one  of  them 
being  that  there  was  no  block  or  city  district  adjacent 
to  or  abutting  on  the  property;  that  the  territory 
embfraoed  constituted  no  block  or  part  of  a  block.  In 
respect  to  this  contention,  the  court  said:  *'Ag  to  the 
remaining  question  necessary  to  be  considered^  if  it 
be  conceded  that  the  charter  permits  the  improves 
ments  of  any  part  of  a  street  equal  in  length  to  on:e 
block,  then  it  is  apparent  from  the  testimony  that 
the  distance  on  each  side  of  Broadway  street,  from 
CJitfrchill  avenue  to  the  railroad,  or  to  Enders  avenue, 
i»  equal  to  two  blocks.  Some  of  the  blocks  in  the 
city  are  a  much  greater  distance  in  length  than  others, 
bttt  looking  to  the  average,  and  there  are  at  least  two 
blocks  fijom  the  beginning  of  this  improvement  to  itd 
terminus.  The  length  is  nearly  9^  feet.  The  deft- 
itttion  of  a  block  is  not  given  by  the  charter,  and 
tvhether  in  the  sense  used  a  block  is  constituted  by 
having  a  street  on  each  sfide,  as  a  square  surrounded 
by  streets,  of  that  the  improvement  is  not  to  be  le«« 
in  lefi^h  than  thai  of  the  average  blo^k^  still  in  either 
«vent,  the  charter  has  been  complied  witk  '* 

It  is  furthet'  insisted  for  appellee  that,  ae  the 
^ui^tT^r  denied  the  ef^^eciition  of  a  ocmtract  for  the 
htt^rovetnaM,  ttttA  the  appellant  with  this  denial  in. 
the  record  had  fhe  eatiso  strbmatted  for'  ^^gment  on 
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its  motion,  the  averments  of  the  answer,  must  be 
taken  as  true;  and  hence  as  it  stands  admitted  that  no 
contract  for  the  improvement  of  the  street  was 
entered  into,  the  judgment  dismissing  the  petition 
was  proper.  We  do  not  agree  with  counsel  that  the 
submission  of  the  cause  on  motion  of  appellant,  plain- 
tiff below,  had  the  effect  of  admitting  to  be  true  the 
averments  of  the  answer.  Section  366  of  the  Civil 
Code  of  Practice  provides  that:  '^The  plaintiff  shall 
be  entitled  to  a  trial  in  an  equitable  action  at  the  first 
term  after  the  summons  has  been  served  on  all  the 
defendants  as  provided  in  section  102,  if  no  issue  of 
fact  be  made  by  the  pleadings;  or,  if  the  plaintiff 
consent  that  the  statements  of  the  answer  may  be 
taken  as  true."  Under  this  section,  the  plaintiff  in 
an  equitable  action  is  entitled  to  a  submission  and 
trial  at  the  appearance  term  in  two  states  of  case: 
First,  if  no  pleading  is  filed  by  the  defendant  raising 
an  issue  of  fact;  second,  if  the  plaintiff  consents  of 
record  that  the  statements  of  the  answer,  if  one  be 
filed,  may  be  taken  as  true.  The  plaintiff  in  this  case, 
although  it  moved  to  submit  the  action,  did  not  con- 
sent of  record  that  the  statements  of  the  answer 
should  be  taken  as  true.  Therefore  it  was  not  entitled 
to  a  submission  of  the  case  at  that  term.  No  objec- 
tion, however,  was  made  to  the  motion  to  submit; 
counsel  for  defendant  evidently  proceeding  upon  the 
theory  that  the  motion  to  submit  was  in  effect  con- 
senting that  the  statements  of  the  answer  should  be 
accepted  as  true.  But  we  do  not  think  this  a  proper 
construction  of  the  section.  The  averments  of  an 
answer  will  not  be  taken  as  true,  unless  the  plaintiff 
consents  in  terms  that  they  shall  be  so  taken,  and  a 
motion  by  the  plaintiff  to  submit  does  not  have  this 
effect.    Gruell  v.  Smalley,  1  Duv.  359. 
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The  counterclaim  presented  by  appellee  set  up  a 
good  defense,  and  upon  the  trial  of  the  case  he  should 
be  allowed  to  prove  the  damage,  if  any,  to  his  prop- 
erty by  reason  of  the  taking  and  injury  complained 
of.  Whether  or  not  a  contract  was  duly  entered  into^ 
presents  an  issue  of  fact  that  may  also  be  determined 
on  another  trial. 

The  judgment  is  reversed  for  proceedings  consist- 
ent with  this  opinion. 

Extension  of  Opinion  by  Judge  CARROLii — Over- 
ruling petition  for  rehearing  Dec.  6,  1907. 

In  a  petition  for  rehearing  the  point  is  made  on 
behalf  of  appellant,  that  appellee  should  not  have  the 
right  to  assert,  as  against  the  city's  claim  for  street 
improvements,  the  counterclaim  for  damages.  The 
improvement  was  not  made  by  the  city,  but  by  a  con- 
tractor, and  the  injury  and  resulting  damage  to 
appellee's  property,  if  any,  was  committed  by  the 
contractor.  After  completing  the  contract,  the  con- 
tractor assigned  his  claim  to  appellant,  and  the  rule 
that  would  deny  a  property  owner  the  right  to  assert 
a  counterclaim  or  set-off  against  the  city,  if  the  work 
had  been  done  by  it,  and  it  was  seeking  to  assert  its 
lien,  does  not  apply.  As  assignee  of  the  contractor's 
claim,  the  city  occupies  no  better  position  than  the 
contractor,  and  appellee  can  set  up  against  it  any 
claim  for  damages  that  he  could  have  asserted  against 
the  contractor.  (Kentucky  Statutes,  sec.  474;  Civil 
Code,  sec.  19.)  The  doctrine  that  the  property  owner 
may  rely  upon  a  set-off  or  counterclaim  in  a  suit  by 
a  contractor  is  expressly  decided  in  Bodley  v.  Finley 
23  Ky.  Law  Eep.  851,  64  S.  W.  439.  The  petition  for 
rehearing  is  overruled. 
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PASJO:  R4,^4CTION  BT  C.  I,.  JIAX30N,  J».,  FOR  USE,  UTC, 
AGAINST  AUGUSTUS  H.  CLAEK  TO  ENFORCE  A 
JUDGMENT.— September  25. 

Glarkv.  Raison,  Ir.,  for  Use,  etc. 
Appeal  f  roijQL  Caflapbell  Circuit  Court. 

A.  S.  Bebby,  Circuit  Judge. 

Judgment  for  plaintiflf,  defendout  appeals- — B^ 
viersed. 

1.  Ju4gmeDtr- Bar  to  Claim — Availability. — A  Judgment,  in  an  ac- 
tion to  settle  an  estate,  which  distributes  a  part  thereof  to  a 
judgment  debtor,  cannot  be  pleaded  as  a  defense  to  an  actfon 
by  the  creditor  to  enforce  the  judgment  against  the  debtor^s 
distributive  share;  tihe  two  judgments  being  in  nowise  an- 
tagonistic. 

2.  Process  —  Warning  Order  —  Requisites. — A  warning  order 
against  non-resident  defendants,  husband  and  wife,  whlcl^  re- 
cites, "The  defendant,"  followed  by  the  husband's  name,  toi- 
lowed  by  the  abbreviation,  etc.,"  without  mentioning  th^ 
name  of  the  wife,  '^warned  to  appear,"  etc.,  is  vojd  aa  to  the 
wife,  and  she  is  not  brought  into  court  thereby. 

S.  Judgment — Set  Off — ^Against  Assigned  Judgment. — Under  Civ. 
Code  Prac.  Sec.  19,  providing  that  aqi  assignment  of  a  thing 
in  action  shall  be  without  prejudice  to  any  seiofl,  and  Sec 
96,  Subsec.  2,  authorizing  a  set-off  in  an  aciton  on  a  judgment, 
a  claim  of  a  Judgment  debtor  against  the  judgment  creditor, 
whichi  arose  b*»fore  the  assignment  of  the  judgment.  Is  a  law- 
ful set-oce  against  tiie  ji^dgment  in  the  bands  ut  the  as- 
signee. 

HODGE  &  WOLFF  for  appellant. 

POINTS  AND  AUTHORITIES. 

1.    The  petition  does  not  properly  plead  judgment:   Code  «ee. 
122;  Laldly  v.  Cummings,  83  Ky.,  606. 
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2.  The  court  had  ^o  JurlsdietioQ  ]t>ecau9e  th«  tltl^  holder  19 
not  before  thfi  court.  No  warning  order  against  her:  Brown- 
field  V.  Dyer,  7  Buah,  5<>5. 

3.  It  waa  error  to  give  a  judgmeut  lapon  a  domeatle  judgment. 

4.  The  plea  of  res  Judlcaita  \»  good. 

5.  The  plea  of  set-off  should  have  been  allowed  and  a  Judgment 
given  appellant  for  his  balance:  Code  sees.  19,  96;  Merrill  v. 
Souther,  6  Dana,  806;  Jackson  v.  Holloway,  14  B.  Mon ,  108;  Jeffrie 
▼•  Evans,  6  B.  Mon.,  119;  Crawford  v.  Duncan,  6  Ky.  Law  Bep., 
734;  Harlem  v.  Lumsden,  t  Duval»  89. 

6.  No  firaud  is  proven. 

L.  0.  RAISON,  JR.,  for  appellee. 

POINTS  AND  AUTHORITIES. 

1.  The  rule  of  res  judicata  can  never  be  applied  unless  in  a 
ease  between  the  same  parties,  or  their  privies,  and  where  the 
same  subject  matter  is  Involved,  and  has  been  litigated. 

2.  An  open  and  unsettled  account  cannot  be  plead  and  used 
as  a  set-off  against  a  judgment  especially  the  assignee  of  the 
judgment:  Sec.  277.  Civ.  Code;  Pheiffer  v.  Harris,  74  Ky.,  400; 
McNess  V.  Owens,  15  Ky.  Law  Rep.,  126;  Civ.  Code,  sec.  86. 

3.  The  judgment  of  the  lower  oourt  Is  correct  in  holding  that 
the  property  sought  to  be  subjected  to  the  payment  of  appellees 
judgment  is  the  property  of  A.  H.  Clark,  and  was  fraudulently 
placed  in  the  name  of  his  wife,  Emma  J.  Clark,  for  the  purpose 
of  cheating  and  defrauding  the  appellee,  and  that  hhe  held  the 
property  in  trust  for  A.  H.  Chu-k,  and  ordering  It  sold  for  the  sat- 
isfaction of  the  judgment. 

Opinion  op  thb  Coubt  by  Judge  Babker— Bevera- 
mg. 

Alfred  E.  dark  obtained  a  judgment  against  his 
brother,  Augustus  H.  dark,  in  the  Campbell  circuit 
court,  for  the  sum  of  $1,185.35,  which  he  assigned  to 
the  plaintiff,  C.  L.  Haison,  Jr,  After  a  return  of  nulla 
bona  by  the  sheriff  of  Campbell  county,  into  whose 
hands  the  execution  came,  this  action  was  instituted 
for  a  recovery  and  attachment,,  under  the  provisions 
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of  section  439  of  the  Civil  Code  of  Practice,  and  also 
to  set  aside  a  conveyance  of  certain  real  estate  in  the 
city  of  Dayton,  Campbell  county,  Ky.,  to  Emma  J. 
Clark,  the  wife  of  the  defendant  Augustus  H.  Clark, 
on  the  ground  that  the  property  really  belonged  to 
the  husband,  who  had  procured  the  conveyance  to  his 
wife  in  order  to  conceal  his  property  and  defraud  his 
creditors.  An  aflBdavit  was  filed  of  the  non-residence 
of  the  defendants,  and  a  warning  order  procured 
against  them,  under  the  provisions  of  the  Code  regu- 
lating constructive  service  of  process.  Afterwards, 
Augustus  H.  Clark  entered  his  appearance,  and  filed 
an  answer  in  three  paragraphs.  By  the  first,  he 
pleaded  in  bar  of  the  action  a  judgment  rendered  in 
a  case  to  settle  his  mother's  estate  and  for  a  division 
of  her  property  among  her  heirs  at  law.  In  the 
second,  he  pleaded  as  a  set-off  a  claim  which  he  had 
against  his  brother,  amounting  in  round  numbers  to 
$9)000.  By  the  third,  he  denied  all  of  the  material 
allegations  of  the  petition  as  to  the  fraud  by  which 
the  property  in  question  was  conveyed  to  his  wife, 
the  defendant  Emma  J.  Clark.  The  court  sustained 
a  general  demurrer  to  the  first  and  second  paragraphs 
of  the  answer,  and  overruled  it  as  to  the  third.  After- 
wards, evidence  was  adduced  on  the  question  of  the 
fraudulent  transfer  by  the  husband  to  his  wife,  and, 
the  case  being  finally  submitted  to  the  court,  a  judg- 
ment was  rendered  in  favor  of  the  plaintiff,  holding 
that  the  transfer  of  the  property  in  question  by  the 
husband,  Augustus  H.  Clark,  to  his  wife,  Emma  J. 
Clark,  was  fraudulent,  and  subjecting  it  to  the  pay- 
ment of  plaintiff's  claim.  From  this  judgment, 
Augustus  H.  Clark  is  here  on  appeal. 

The  trial  court  properly  sustained  plaintiff's  de- 
murrer to  the  first  paragraph  of  the  answer  pleading 
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res  adjudicata.  The  claim  of  C.  L.  Raison,  Jr.,  is  not 
at  all  antagonistic  to  the  iudgment  in  the  case  of 
Clark  V.  Clark,  in  which  the  estate  of  Miriam  Clark, 
deceased,  was  settled  and  distributed.  On  the  con- 
trary, what  is  sought  in  this  action  is  to  enforce  the., 
judgment  in  the  settlement  case,  and  to  subject  to! 
the  payment  of  his  debt  that  part  of  the  estate  of  his 
mother  which  the  judgment  distributed  to  Augustus 
H.  Clark.  A  judgment  can  only  be  pleaded  as  a  bar 
to  a  claim  which  is  antagonistic  f-  •  • 

A  more  serious  question  is  presented  in  regard  to 
the  validity  of  the  warning  order  by  which  the  non- 
resident Emma  J.  Clark  was  sought  to  be  construct- 
ively brought  before  the  court.  The  warning  order 
made  by  the  clerk  is  as  follows:  ^*The  defendant 
Augustus  H.  Clark,  etc.,  warned  to  appear  in  this 
court  within  sixty  days  after  the  making  of  this 
warning  order  and  answer  petition,  and  Fred  Bass- 
man  is  appointed  to  correspond  with  and  defend  for 
said  non-resident  defendants.  May  20,  1904.'*  It  will 
be  observed  that  Emma  J.  Clark's  name  does  not  ap- 
pear in  the  warning  order,  unless  she  can  be  included 
under  the  abbreviation  ''etc."  Clearly  this  is  not 
sufficient  to  bring  her  before  the  court.  In  the  case 
of  Brownfield  v.  Dyer,  7  Bush,  505,  a  warning  order, 
which  required  the  defendant  to  answer  at  a  term 
commencing  18  days  after  the  date  of  the  order,  was 
held  to  be  absolutely  void,  although  as  a  matter  of 
fact  the  judgment  complained  of  was  not  rendered 
until  a  term  of  the  court  subsequent  to  that  at  which 
the  defendant  was  warned  to  appear.  In  the  opinion 
it  was  said:  ''In  all  proceedings  upon  constructive 
service,  the  provisions  of  the  Code  regulating  the? 
same  must  be  literally  followed.  Nothing  short  of  a 
substantial  compliance  with  every  prerequisite  will 
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give  the  court  jajrisdictipijL  of  the  property  ao^gbt  to 
b^  subjected  to  tbe  payment  of  the  plaintiflf's  claim, 
Orders  of  warning  have  taken  the  place  of  orders  of 
publication  under  the  old  pra^ctice,  and,  as  the  courta 
could  not  dispense  with  any  prerequisite  of  law  in 
making  publication,  neither  can  they  do  so  in  making 
orders  of  warning.  The  record  must  show  npon  its 
face  that  the  provisions  of  the  Code  have  been  sub- 
stantially complied  with,  or  the  judgment  mnst  be 
treated  as  void  and  inoperative. "  To  the  same  effec; 
are  Grisby  v.  Barr,  14  Bush,  330,  and  Redwine  v. 
Underwood,  101  Ky.  190, 19  Ky,  Law  Rep.  366,  40  S, 
W.  462.  A  defendant,  whose  name  does  not  appear  in 
the  warning  order,  cannot  be  brought  into  court  by  it^ 
The  demurrer  to  the  second  paragraph  of  the 
answer  pleading  a  set-off  should  have  been  ovcrniled. 
Hie  assignment  of  the  judgment  by  Alfred  E.  Chirk 
to  C.  L.  Baisoni  Jr.,  did  not  shut  off  the  debtor  from 
pleading,  as  a  set-off  against  it  in  the  hands  of  the 
assignee,  any  claim  created  before  notice  of  the 
assignment  and  which  he  could  have  pleaded  against 
the  assignor.  This  is  expressly  provided  by  section 
19  of  the  Civil  Code  of  Practice,  which  is  a^^  follows: 
**In  the  case  of  an  assignment  of  a  thing  in  action, 
tlie  action  by  the  assignee  is  without  prejudice  to  any 
discount,  set-off  or  defense  now  allowed;  and  if  the 
assignment  be  not  authorized  by  statute  the  assignor 
must  be  a  party ;  as  plaintiff  or  defendant-  This  sec- 
tion does  not  apply  to  bills  of  exchange,  nor  to 
promissory  notes  placed  upon  the  footing  of  bills  of 
exchange,  nor  to  common  orders  or  checks. '*  Sub- 
section 2  of  section  96  defines  a  set-off  as  follows: 
yA  set-off  is  a  cause  of  action  arising  upon  a  contract, 
judgment  or  award  in  favor  of  a  defendant  against 
a  plaintiff,  or  against  him  and  another;  and  it  cannot 
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h^  IS^^fi^fA  $xc^  ill  an  ActiDii:  upon  a  eontraet,  .iudg^ 
ment  or  award/'  The  claim  pleaded  as  a  set-off  Ih 
the  second  paragraph  of  the  answer  is  for  money 
alleged  to  be  due  from  Alfred  B.  Clark,  to  Augustui:' 
H.  Clark,  by  contract,  and  by  the  very  terms  of  tho 
Code  can  be  set  off  against  a  judgment  in  favor  of 
the  plaintiff  Alfred  E.  dark,  or  his  assignee,  G.  Tj. 
Raison,  Jr.  The  c^sj5  of  Pheiffer  y,  Harris,  11  Bush, 
400,  (Joes  not  miUt^t^  against  the  conclusioa  we  have 
reached.  There  the  assignee  of  a  jndgment  in  favor 
of  one  party  sought  to  offset  it  against  a  judgment 
in  fayoy  of  the  plaintiff,  under  section  407  of  the  old 
Code  of  Practice  authorizing  this  proycedure ;  in  other 
words,  the  two  judgments  were  in  the  hands  of  bona 
fide  assignees,  and  it  was  ^  question  of  prior  equities. 
All  that  was  held  in  the  opinion  was  that  the  provi- 
sio^s  of  the  Code^  tjiat  the  set-off  should  take  place 
with  due  regard  to  the  legal  and  equitable  rights  of 
all  persons  interested  therein,  should  be  preserved 
and  enforced,  and  th^t  no  set-off  would  be  allowe<} 
whkk  would  be  inequitable.  A  different  status  is 
presented  by  the  second  paragraph  of  the  answer. 
The  claim  of  the  judgment  debtor  Alfred  R.  dark 
arose  before  the  assignnjent  of  the  judgment  to  C. 
L.  Raison,  Jr.,  and,  if  it  is  valid,  ecmstitutes  a  lawful 
set-off  against  the  judgment,  even  in  the  hands  of  the 
assigijee,  imder  the  provisions  of  the  Code  of  Practice 
heretofore  set  out. 

In  conclusion,  we  are  of  opinion  that  the  judgment 
against  the  non-resident  defendant  Emma'  J.  Clark 
is  void,  and  that  the  court  erred  in  sustaining  plain- 
tiff's demurrer  to  the  plea  of  set-off  alleged  in  this 
second  paragraph,  and  that  for  these  reasons  the 
judgment  should  be  reversed,  allowing  all  parties  to 
amend  or  ple^d  as  justice  requires,  and  for  further 
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procedure  consistent  with  this  opinion;  and  it  is  so 
ordered. 


CASE  55.— ACTION  BY  THE  TRUSTlfiES  OP  THE  CINCIN- 
NATI SOUTHERN  RY.  CO.  AND  ANOTHER  AGAINST 
A.  SLAUGHTER  AND  OTHERS  TO  QUIET  TITL-E  TO 
CERTAIN  LAND,  INCLUDING  A  PASSWAY  CLAIBffiD 
BY  DEFENDANTS.— September  26. 

Trustees  Cin.  Southern  Ry.  Co.  v.  Slausrliter 

Appeal  from  Lincoln  Circuit  Court. 

W.  C.  Bell,  Circuit  Judge. 

From  a  judgment  of  dismissal  plaintiffs  appeal.-^ 
Affirmed. 

1.  Easements  —  Ways  —  Acquisition — ^Prescription — ^Evidence- 
Admissibility. — ^Where  a  party  asserts  a  right  by  prescription 
to  a  way,  and  shows  a  continuous  user  thereof  for  more  than 
20  years,  evidence  of  user  by  others^  living  in  the  neighbo^ 
hood  for  a  time  insufficient  to  ripen  into  a  prescriptive  right 
as  to  them  is  admissible  to  show  that  the  conmiunity  regard- 
ed the  way  as  free,  if  not  dedicated,  to  the  use  of  persons  to 
whom  it  furnished  the  only  way  of  reaching  a  public  way. 

2.  Same — Evidence — ^Findings. — A  finding  that  a  party   had  ac- 

quired by  prescription  a  right  of  way  over  the  land  of  an- 
other held  Justified  under  the  facts. 

Z,  Same — Presumptions — Burden  of  Proof. — ^Where  a  user  of  a 
right  of  way  creates  the  presumption  of  a  grant,  a  party  aa- 
saillDg  the  right  has  the  burden  of  proving  that  the  use  of 
the  way  was  merely  permissive. 

4.  Railroads^-Rlgbt  of  Way — Rights  Acquired— Notice  of  Rig:ht8 
of  User. — A  railway  company  acquiring  for  a  right  of  way 
land  over  which  individuals  exercised  and  claimed  a  right 
of  way  adverse  to  and  by  recognition  of  the  owner  Is  charge- 
able with  notice  of  the  rights  of  the  individuals. 
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5.  Easements— Ways— Acquisition — ^Prescription — Deviation   from 

Way. — ^Where  no  matorial  changes  were  made  In  the  loca 
tlon  of  a  right  of  way  claimed  by  adverse  user,  and  the 
changes  made  were  not  made  for  the  purpose  cf  abandoning 
the  way,  they  were  immaterial  on  the  Issue  of  acquisition  of 
a  right  of  way  by  adverse  user. 

6.  Same — Right  of  Way — Rights  Acquired. — ^A  railway  company 

acquired  land  for  a  right  of  wa  yat  a  time  when  individuals 
exercised  and  claimed  adversely  a  right  of  way  over  the  same. 
The  railway  right  of  way  was  100  feet  in  width,  and  the  use 
by  the  individuals  of  their  right  of  way  did  not  interfere  with 
the  operation  of  the  railway.  Tbe  individuals  used  their  right 
of  way  for  more  than  20  years  under  a  claim  of  right  adverse- 
ly to  the  company  and  its  grantor.  Held,  that  the  individuals 
acquired  by  prescription  a  right  of  way  as  against  the  com* 
pany. 

JOHN  GALVIN  and  J.  W.  ALCORN  for  appellants. 

ROBT.  HARDING,  M.  C.  SAUFLEY,  EMMETT  PURYEAR  and 
GREENE  &  VANWINKLE  for  appellees. 

(No  briefs  In  the  record.) 

Opinion  op  the  Coubt  by  Judge  Settle — ^AflSrming. 

We  gather  from  the  record  in  this  case  that  the 
village  of  Moreland,  which  is  situated  in  Lincoln 
county  and  upon  the  line  of  railroad  owned  and 
operated  by  appellants,  has  for  its  principal  thorough- 
fare the  Danville  &  Hustonville  Turnpike  Road,  and 
that  the  railroad  runs  through  its  corporate  limits 
nearly  north  and  south,  crossing  the  turnpike  a  con- 
siderable distance  north  of  the  town  and  again  some- 
what south  thereof,  after  running  through  the  town 
and  almost  parallel  with  the  turnpike,  between  200 
and  300  feet  distant  therefrom.  It  further  appears 
that  the  principal  business  section  of  the  town  is 
Bituated  on  the  east  side  of  the  railroad,  and  that 
appellees,  with  divers  crther  residents,  constitute  a 
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considerable  settlement  on  the  trest  side  of  the?  rail- 
road. The-  action  was  brought  mainly  to  quiet  appel- 
lant's title  to  a  part  of  its  right  of  way  included  in 
It  passway  claimed  by  appellees,  and  to  enjoin 
appellees  from  using  the  passway,  which  funs  from 
tiieir  places  of  residence,  respectively,  through  a  part 
of  appellants'  right  of  way  to  the  Carter  Boad,  which 
latter  road  crosses  the  railroad.  The  answer  of 
appellees  admits  their  use  of  the  passway  and  asserts 
their  right  to  it  by  grant  and  prescription ;  it  being 
alleged  that  they  and  their  vendors  have,  under  claim 
of  right,  had  more  than  15  years  continuous  posses- 
sion and  use  thereof  adversely  to  appellants  and  all 
others.  Th^  court  below,  upon  the  hearing,  entered 
judgment  declaring  appellees  entitled  to  the  passway 
and  dismissing  the  action,  and  from  that  judgment 
this  appeal  is  prosecuted. 

By  cdnsent  of  parties  the  case  was  tried  upon  oral 
testimony.  Owing  to  the  absence  from  the  record  of 
k  map,  we  have  had  some  difficulty  in  ascertaining  the 
precise  location  of  the  passway  and  places  of  residence 
of  appellees.  While  the  evidence  is  conflicting,  we 
are  unable  to  say  that  the  judgment  is  not  sustained 
by  its  weight.  In  other  words,  considered  as  a  whole, 
the  evidence  conduces  to  show  that  appellees  and 
those  from  whom  they  derived  title  to  their  lands  had 
for  more  than  20  years  before  the  institution  of  the 
action,  and  commenciilg  before  appellants  acquired 
their  right  of  way,  contintiously  claimed,  occupied, 
and  used  the  passway;  that  such  user  was  not  per- 
missive, but  exercised  and  enjoyed  as  a  matter  of 
right  adversely  to  appellants  and  their  vendors.  One 
witness  testified  to  a  parol  grant  of  the  passt^ay  by 
the  original  0\<mer  of  the  land  of  which  spjmllant's 
right  of  l^«y  is  a  part    It  was  also  utiade  ta  appew 
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ttiat  several  persons,  who  in  recent  years  have  become 
resideots  upon  and  along  what  i6  known  as  '*Haly 
Lane,"  use,  and,  like  appellees,  are  dependent  upon, 
this  pkssway  as  their  only  route  of  travel  from  their 
homes  to  the  business  part  of  Moreland,  the  post 
oflSicey  school,  and  church,  east  of  appellants'  railroad 
track.  While  the  use  of  the  passway  by  some  of  the 
residents  on  Haly  Lane  cannot  be  said  to  have  con- 
tinued a  sufficient  length  of  time  to  ripen  into  a 
prescriptive  right  as  to  them,  considered  in  connection 
with  the  previous  long  use  of  the  passway  by  appel- 
lees and  vendors  under  a  claim  of  right,  it  is  a  cir- 
cumstance tending  to  show  that  the  entire  community 
regarded  the  passway  as  free,  if  not  actually  dedi- 
cated, to  the  use  of  persons  to  whom  it  furnished  the 
only  way  of  reaching  the  Carter  crossing.  . 

Accepting  the  correctness  of  the  chancellor's 
conclusions  of  fact,  we  must  conclude  that  such  user 
of  a  right  of  way  as  appellees  and  their  vendors  seem 
to  have  enjoyed  creates  the  presumption  of  a  grant. 
This  being  true,  the  burden  was  on  appellants  to 
rebut  this  presumption  by  proving  that  the  use  of  the 
passway  by  appellees  and  their  vendors  was  merely 
permissive.  O 'Daniel  v.  O 'Daniel,  88  Ky.  185,  10  S. 
W.  638,  10  Ky.  Law  Rep-  760;  Bowen  v.  Cooper,  23 
Ky.  Law  Hep.  2065,  66  S.  W.  601 ;  Anderson  v.  South- 
worth,  25  Ky.  Law  Rep.  776,  76  S.  W.  391;  Chenault 
V.  Oravitt,  27  Ky.  Law  Rep.  403,  85  S-  W.  184 ;  Talbott 
V.  Thorn,  91  Ky.  417,  16  S.  W.  88,  13  Ky.  Law  Rep. 
401 ;  Riley  V.  Buchanan,  116  Ky.  625,  25  Ky.  Law  Rep. 
863,  76  S.  W.  527,  63  K  R.  A.  642;  Commonwealth  v. 
Terry,  27  Ky.  Law  Rep.  684,  86  S.  W.  519;  Ray  v. 
Nally,  28  Ky.  Law  Rep.  421,  89  S.  W.  486. 

As  a  railroad  comipany,  in  the  performance  of  its 
duties  as  a  common  carrier,  may  require  the  use  of 
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its  entire  right  of  way  (which,  after  all,  is  but  an 
easement),  for  the  laying  of  additional  tracks  or  other 
purposes  appertaining  to  its  business,  we  would 
hesitate  to  say  that  it  should  be  compelled  to  yield  a 
passway  over  its  right  of  way,  upon  the  grounds  of 
prescriptive  right  or  presumed  grant  asserted  by  the 
claimant,  however  long  continued  the  adverse  user,  if 
such  user  had  its  beginning  after  the  railroad  com- 
pany acquired  its  right  of  way.  But  no  such  state  of 
case  is  here  presented,  for  appellant 's  right  of  way  is 
100  feet  in  width,  and  it  was  neither  alleged  in  the 
petition,  or  shown  by  proof,  that  appellees'  use  of 
the  passway  will  prevent  the  construction  of  addi- 
tional tracks  at  that  point,  or  otherwise  interfere 
with  the  operation  of  the  railroad.  Besides,*  according 
to  the  weight  of  the  evidence,  the  use  of  the  passway 
in  question  by  appellees  or  their  vendors  appears  to 
have  commenced  and  was  exercised  and  claimed  as  a 
right  adversely  to  and  by  recognition  of  the  then 
owners  of  the  land,  appellant's  vendors,  before  appel- 
lants acquired  their  right  of  way,  which  use  on  the 
part  of  appellees  or  their  vendors  continued  without 
interruption  until  the  time  of  the  institution  of  this 
action.  Appellants,  in  acquiring  their  right  of  way, 
were  therefore  charged  with  notice  of  appellees'  right 
to  the  passway,  for,  as  said  in  Wright  v.  .Willis^  23 
Ky.  Law  Rep.  565,  63  S.  W.  991,  quoted  with  approval 
in  Ray  v.  Nally,  28  Ky.  Law  Rep.  421,  89  S.  W.  486: 
*^The  purchaser  of  land  through  which  an  old  road 
passed  was  charged  with  notice  of  the  fact  that  the 
person  using  the  road  claimed  the  use  as  a  matter  of 
right,  as  he  might  have  ascertained  that  fact  by 
inquiring  of  them  instead  of  inquiring  of  the  vendor, 
who  informed  him  that  the  use  was  merely  permisr- 
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It  appears  from  the  evidence  that  the  passway  over 
appellant's  right  of  way  is,  and  has  all  along  been, 
a  well-defined  roadway,  showing  the  use  and  wear 
of  both  vehicles  and  horses.  It  is,  however,  insisted 
for  appellants  that  more  than  one  change  has  been 
made  in  the  passway  since  its  use  commenced,  and 
that  such  changes  negative  appellees'  claim  of  an 
adverse  use  of  the  passway.  We  are  unable  to  see  the 
force  of  this  argument.  The  evidence  fails  to  show 
any  material  change  in  the  passway  since  it  was 
established,  or  that  changes  were  made  with  the  pur- 
pose of  abandoning  it  as  a  passway.  The  eflFect  of 
such  changes  in  a  road  or  passway  is  commented  on 
in  the  case  of  Anderson  v.  Southworth,  25  Ky.  Law 
Rep.  776,  76  S.  W.  391,  in  the  opinion  of  which  it  is 
said:  '*It  is  true  that  one  or  two  changes  of  the  pnsf- 
way  were  made  to  straighten  ^he  fences  of  some  of  the 
owners  of  the  land,  or  to  get  it  upon  firmer  and  better 
ground;  but  such  changes  were  made  by  moving  it 
only  a  few  feet,  and  with  no  purpose  of  abandoning 
it  as  a  passway."  Ray  v.  Nally,  28  Ky.  Law  Rep. 
421,  89  S.  W.  486.  The  views  herein  expressed  are 
not  in  conflict  with  the  opinion  in  Thompson  v.  Louis- 
ville &  Nashville  Railroad  Company,  110  Ky.  97.*?, 
23  Ky.  Law  Rep.  476,  63  S.  W.  42.  The  question  for 
decision  in  that  case  was  whether  or  not  the  appellant 
Thompson  was  legally  entitled  to  the  use  of  a  pass- 
way  over  the  right  of  way  of  the  railroad  company. 
It  was  held  that  he  was  not,  because:  (1)  The  railroad 
company  acquired  title  to  and  possession  of  the  right 
of  way  over  which  the  passway  was  claimed  from  tire 
appellant  Thompson's  ancestors,  Sylvester  and  Maiy 
Thompson,  by  proper  conveyances  without  any  reser- 
vation of  the  passway;  (2)  these  conveyances  wei-e 
made  prior  to  the  time  the  appellant  acquired  title 
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to  his  land  by  inheritance;  (3)  the  testimony  relied 
on  by  appellant  to  establish  his  right  to  the  passway 
aflSrmatively  showed  that  no  grant  was  ever  madh 
him  of  the  passway,  and  failed  to  show  such  a  con 
tinned  and  adverse  user  thereof  by  him  or  those 
under  whom  he  claimed  as  could  have  ripened  his 
claim  into  a  legal  right  by  prescription:  (4)  the  facts 
presented  by  the  record  were  such  as  to  make  it  man 
if  est  that  the  use  of  such  part  of  the  company's  right 
of  way,  as  would  have  been  included  in  the  passway 
claimed,  was  absolutely  essential  to  the  operation  of 
its  railroad.  Thornton  v.  Railroad  Company,  19  Ky. 
Law  Rep.  96,  39  S.  W.  694.  The  following  excerpt 
from  the  opinion  summarizes  the  court's  conclusions: 
**To  create  the  presumption  of  a  grant  of  the  right 
of  way,  the  circumstances  attending  its  use  must  be 
such  as  to  make  it  appear  that  its  use  was  accom- 
panied by  a  claim  of  right,  or  by  such  acts  as  manifest 
an  intention  to  enjoy  it  without  regard  to  the  wishes 
of  the  railroad  company.  The  record  entirely  fails 
to  show  such  evidence  in  this  case,  and  it  is  highly 
improbable  that  such  a  grant  was  ever  made,  as  it  is 
manifest  that  the  entire  right  of  way  claimed  bv 
appellant  will  ultimately  become  absolutely  essential 
to  it  in  running  its  road,  and  the  business  of  the 
country  has  rapidly  developed  since  the  road  was 
projected,  and  probably  in  a  very  short  time  double 
or  quadruple  tracks  will  be  necessary  for  the  trans- 
portation of  traflBo  over  its  line." 

The  pertinency  of  the  last  conclusion  expressed  in 
the  opinion  supra  will  be  better  understood  when  it 
is  suggested  that  it  is  elsewhere  stated  in  the  opinion 
that  the  right  of  way  of  the  Louisville  &  Nashville 
Railroad  Company  is  only  66  feet  in  width.  More- 
over, it  appears  tiiat  the  railroad  company  made  in 
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that  case  the  defense  that  the  granting  of  the  passway 
asked  over  its  right  of  way  would  not  leave  it  at  that 
point  a  suflSciency  of  ground  for  the  proper  operation 
of  its  railroad.  As  before  indicated,  no  such  defense 
was  or  could  have  been  made  in  the  case  at  bar.  Tha 
facts  appearing  in  the  record  would  have  given  it  no 
support.  In  other  respects  the  case  supra  is  quite 
unlike  this,  for  here  there  is  evidence  out  of  which 
arises  the  presumption  of  a  grant  of  the  right  of 
appellees  to  the  passway,  as  their  use  of  it  has  been 
attended  by  circumstances  which  make  it  appear  that 
such  use  was  accompanied  by  a  claim  of  right,  and 
also  by  acts  sufficient  to  manifest  an  intention  on 
their  part  to  enjoy  it  without  regard  to  the  wishes  of 
appellants.  ^ 

Jwlgment  affirmed 
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CASE  66.— ACTION  BY  A.  S.  MUSSELLAM  AGAINST  THE  CIN- 
CINNATI. N.  O.  ft  T.  P.  Ry.  Co.  AND  ANOTHER  FOR 
LOST  FREIGHT.— September  26. 

Mussellam  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co. 

Appeal  from  Boyle  Circuit  Court 

W.  C.  Bell,  Circuit  Judge. 

Judgment  for  defendants.    Plaintiff  appeals. — ^Re- 
versed. 

1.  Carriers—Receipt  of  Freight— ConcluslTeneBS.— A  receipt  by  a 
carrier  for  freight,  though  not  conclusive,  creates  a  presump- 
tion that  it  received  the  freight  dlrecrted  therein,  and  the 
burden  is  on  it  to  show  the  contrary. 

2.  Trial  —  Instructions  —  Form.  —  The  court  should  not  instruct 

that  the  burden  of  proof  is  on  one  of  the  parties,  or  that  the 
presumption  of  law  is  against  him;  but  the  instructions  should 
be  so  framed  as  to  indicate  the  burden  of  proof,  without 
specially  referring  to  It. 

8.  Carriers — Loss  of  Freight — Evidence — Instructions.  —  Where, 
in  an  action  for  lo^s  of  freight,  the  shipper  introduced. in  evi- 
dence the  receipt  of  the  Initial  carrier,  the  court  should 
charge  that  the  Jury  should  find  for  plaintiff  against  the  ini- 
tial carrier,  unless  they  believed  that  the  shipper  had  not  de- 
liver the  freight  to  it;  and  that  they  should  find  for  him 
against  the  connecting  carrier,  unless  they  belisved  thai  the 
initial  carrier  had  not  delivered  the  freight  to  the  connecting 
carrier. 

4.  Trial — Question  for  Jury — ^Effect  of  Evidence. — ^Where,  In  an 
action  against  the  initial  and  connecting  carriers  for  loss  of 
freight,  it  was  shown  that  the  connecting  carrier  receipted 
for  seven  boxes  and  made  a  written  acknowledgment  that  one 
box  was  missing,  the  credibility  of  the  testimony  explaining 
away  the  receipt  and  the  acknowledgment  was  for  the  Jury. 

6.    Carriers — Question  for  Jury. — ^In  an  action  against  the  initial 
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and  connecting  carrier  for  loss  of  freight,  held,  that  the  qaee» 
lions  whether  the  freight  was  delivered  to  the  Initial  carrier, 
and.  If  it  was,  whether  it  was  lost  by  it,  or  whether  it  was  lost 
by  the  connecting  carrier,  were  for  the  jury. 

€.  Evidence — Statements  by  Agents — ^Admissibility. — ^The  state- 
ments of  an  «gent  or  a  carrier,  who  is  its  representative  to 
deliver  freight,  that  a  part  of  the  freight  of  a  shipper  was 
missing,  and  that  it  would  be  along  in  a  few  days,  were  comp- 
petent  against  the  carrier. 

7.  Carriers — Loss  of  Freight — Actions — ^Evidence. — In  an  action 
against  a  carrier  for  loss  of  freight,  the  bill  of  lading  received 
by  the  shipper  and  the  waybills  which  went  with  the  freight 
were  competent  evidence  against  the  carrier,  though  not  con- 
clusive. 

&  Trlnl — Question  for  Jury. — The  credibility  of  evidence  in  an 
action  against  a  carrier  for  loss  of  freight,  which  explains 
the  bill  of  lading  received  by  the  shipper  and  the  waybills 
which  went  with  the  freight  is  for  the  jury. 

9.  Evidence — Notice  to  Produce  Secondary  Evidence. — ^Where  a 

paper  is  in  the  possessdon  of  a  party,  the  adverse  party  should 
before  trial  notify  the  party  to  produce  it,  or  procure  a  rule 
for  its  production,  and,  where  the  paper  Is  not  then  produced, 
or  it  Is  shown  to  be  lost,  secondary  evidence  of  Its  contents 
is  admissible. 

10.  Same — Similar  Transactions. — ^Where,  in  an  action  against  a 
carrier  for  loss  of  freight,  the  carrier  showed  that  the  goods 
could  not  have  been  put  In  the  box  delivered  to  it,  evidence 
that  the  shipper  had  packed  goods  of  the  same  description  as 
those  in  controversy  in  a  similar  box  was  admissible. 

11.  Property — Evidence  of  Ownership. — In  an  action  against  a 
carrier  for  Iosb  of  freight,  the  testimony  of  a  witness  that  he 
saw  the  shipper  in  possession  of  goods  similar  to  those  al- 
leged to  have  been  lost,  is  inadmissible. 

32.  Witnesses — Credibility. — A  party  testifying  In  his  own  behalf 
should  be  permitted  to  state  where  he  has  lived  and  what 
business  he  has  followed,  so  as  to  give  the  jury  a  better  idea 
of  the  weight  to  be  attached  to  his  evidnece. 

13.  Trial — ^Evidence — ^Rebuttal. — ^Where,  in  an  action  against  a 
carrier  for  loss  of  freight,  a  drajrman,  who  took  goods  of  the 
shipper  to  the  carrier,  testified  that  only  six  boxes  of  freight 
were  taken  out  at  the  station,  and  tliat  the  shipper  told  him 
that  he  would  take  the  seventh  box  with  hJs  trunk  as  bag- 
gage, it  was  competent  for  the  shipper  to  contradict  the  dray- 
inan. 


Digitized  by 


Google 


5C2  KENTUCKY  REPORTS.        [Vol.  12& 

Museellam  v.  Cincinnati,  N.  O.  ft  T.  P.  Ry.  Co. 

14.  Carriers — Actions — ^Evidence. — ^In  an  action  against  the  initial 
and  connecting  carriers  for  loss  of  freight,  evidence  that  the 
waybill,  made  at  the  place  where  the  goods,  were  delivered  to 
the  connecting  carrier,  was  made  out  from  the  waybill  which 
accompanied  the  car,  and  not  from  an  inspection  of  the  con- 
tents of  the  car,  which  was  sealed,  was  admissible  to  explain 
how  it  happened  that  the  connecting  carrier  receipted  for  the 
freight. 

15.  Same. — ^In  an  action  against  a  carrier  for  loss  of  freight,  evi- 
dence of  the  circumstances  of  the  giving  of  a  receipt  by  the 
carrier  for  the  freight  was  admissible  to  support  the  defense 
that  the  freight  had  not  been  delivered  to  it. 

16.  Appeal — Granting  New   Trial — Discretlon.^The   discretion  of 

the  circuit  court  in  granting  a  new  trial  will  not  be  inter- 
fered with  unless  palpably  abused. 

ROBERT  HARDING  for  appellant. 

E.  V.  PURYEAR  and  GREENE  ft  VANWINKLE  of  counsel. 

GROUNDS  FOR  REVERSAL. 

We  respectfully  ask  a  reversal  of  the  lower  court  upon  the  fol- 
lowing grounds: 

1.  Because  of  the  error  of  the  trial  judge  in  setting  aside  the 
verdict  of  the  jury  and  the  judgment  thereon  for  $900.00,  and 
granting  appellees  a  new  trial. 

2.  Because  of  the  trial  judge's  error  in  the  second  trial  in  per^ 
emptorlly  instructing  the  jury  to  find  a  verdict  for  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company. 

3.  Because  of  the  trial  judge's  error  in  withdrawing  from  the 
consideration  of  the  jury  the  receipt  given  appellant  by  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railway  Company,  show- 
ing the  Southern  Railway  Company  received  payment  for  carry- 
ing seven  boxes  of  goods  from  Knoxvllle  to  Harrlman  Junction. 

4.  Because  of  the  error  of  the  trial  judge  in  excluding  compe- 
tent testimony  from  the  jury  on  the  second  trial  of  the  case. 

CHARLES  H.  RHODES  for  appellee. 

JOHN  GALVIN  of  counsel. 

There  was  never  any  proof  on  either  trial  of  this  case  in  the 
court  below  that  any  except  the  six  boxes  were  ever  delivered  to 
the  Cincinnati,  New  Orleanjs  ft  Texas  Pacific  Railway  Company  by 
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the  Southern  Railway  Company,  and  consequently  the  peremptory 
instruction  by  the  court  to  the  Jury  to  find  for  the  Cincinnati, 
New  Orleans  ft  Texas  Pacific  Railway  Company  was  clearly  cor- 
rect, and  the  two  questions  of  fact  presented  by  the  pleadings 
were  submitted  to  the  jury  under  instructions  from  the  court  be- 
low that  are  confessedly  fair  and  impartial,  and  tho  jury  having 
found  those*  two  facts  in  favor  of  appellee,  the  Southern  Railway 
Company,  we  submit  that  the  Judgment  of  the  court  below  should 
be  affirmed  for  the  reason  that  under  the  uniform  rule  prescribed 
by  a  long  line  of  decisions  by  this  court.  It  is  strictly  the  province 
of  the  jury  to  decide  the  facts  under  proper  instructions  from 
the  court,  and  that  province  will  not  be  interferred  with,  in  any 
way  by  the  court;  and  especially  where  the  verdict  Is  in  accord 
with  the  overwhelming  weight  of  the  testimony. 

Wherefore  we  respectfully  but  confidently  ask  that  the  judg- 
ment of  the  court  below  be  affirmed. 

AUTHORITIES  CITE3D. 

Vol.  16  A.  &  E.  Enc.  of  Law,  pp.  516,  5l8,  and  authorities  cited 
In  notes;  Clay  v.  Clay,  3  Met.,  548;  Keith  v.  Amende,  1  Bush,  455; 
Query  v.  White,  1  Bibb,  271;  vol.  2  Ky.  Digest,  sec.  277,  under  head 
of  evidence,  p.  3191. 

Opinion  op  the  Court  by  Judge  Hobson. — ^Revers- 
ing. 

In  December,  1904,  A.  Mnssellam  delivered  to  the 
Southern  Eailway  Company  at  Knoxville,  TeniL, 
some  boxes  of  oriental  goods,  to  be  shipped  to  himself 
at  Danville,  Ky.  The  railway  company  gave  him  a 
bill  of  lading  for  seven  boxes,  weighing  1,065  pounds. 
When  the  goods  were  delivered  to  him  at  Danville, 
there  were  only  six  boxes.  The  weight  of  these  six 
boxes  is  not  shown.  The  goods  were  carried  by 
the  Southern  Eailway  from  Knoxville  to  Harriman, 
and  then  delivered  to  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway,  which  took  them  to  Lexington, 
and  from  -Lexington  they  were  shipped  back  to  Dan- 
ville.   They  did  not  reach  Danville  until  January  10th. 
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He  brought  this  suit  agaiufit  both  railways  to  recover 
for  the  loss  of  the  seventh  box,  the  contents  of  which 
he  valued  at  something  over  $1,800.  The  defense  to 
the  action  was  in  effect  that  only  six  boxes  were  in 
.  fact  delivered  at  Knoxville  to  the  Southern  Railway.. 
On  the  first  trial  of  the  case,  the  jury  found  for  him, 
fixing  the  damages  at  $900.  The  court  granted  a  new 
trial.  On  the  second  trial,  the  court  gave  a  peremp- 
tory instruction  to  the  jury  on  all  the  evidence  to  find 
for  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
way Company,  and,  the  case  being  submitted  as  to  the 
Southern  Railway  Company,  the  jury  returned  a  ver- 
dict in  its  favor.  Judgment  was  entered  on  the  ver- 
dict, and  the  plaintiff  appeals. 

Mussellam,  for  a  week  before  the  shipping  of  the 
goods,  had  been  selling  at  auction  at  Knoxville  goods 
which  he  had  brought  there  from  St.  Louis.  The  proof 
for  the  defendant  showed  that  he  did  not  have  at 
Knoxville  the  goods  which  he  charged  were  in  the  box 
that  was  lo^t.  It  also  showed  that  these  goods  could 
not  have  been  put  into  such  a  box,  that,  after  the 
auction  was  over,  what  goods  he  had  left  unsold  were 
packed  into  seven  boxes,  which  were  hauled  by  the 
transfer  wagon  to  the  station.  The  driver  of  the  wagon 
said  that,  when  he  reached  the  station,  only  six  boxes 
were  taken  out  of  the  wagon ;  Mussellam  telling  him 
that  he  would  take  the  other  box  with  his  trunk  as 
baggage.  The  agent  who  checked  the  boxes  said  there 
were  only  six,  weighing  1,065  pounds ;  that  he  placed 
them  in  a  Lexington  car  and  sealed  the  car  with  the 
Knoxville  seal.  The  agent  at  Lexington  testified  that, 
when  the  car  reached  him,  the  seal  was  unbroken; 
that  he  opened  the  car,  and  there  were  only  six  boxes 
in  it,  which  he  then  had  placed  in  the  freight  depot, 
and  afterward  reshipi)ed  to  Danville.    On  the  other 
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handy  Muflaellam  testified  that  this  box  was  not  opened 
at  Ejioxville,  that  it  was  delivered  with  the  other  six 
to  the  railway  company,  and  that  it  contained  the 
articles  sued  for,  which'  the  Kjioxville  witnesses  knew 
nothing  about.  He  not  only  received  a  bill  of  ladingj 
at  Knoxville  for  seven  boxes,  bnt  the  waybill  which 
went  with  the  car  called  for  seven  boxes.  The-  Cincin- 
nati New  Orleans  &  Texas  Pacific  Railway  receipted 
to  the  Southern  Railway  for  seven  boxes,  and  sent  a 
similar  waybill  to  Danville.  The  agent  at  Danville 
receipted  for  the  freight  on  seven  boxes,  weighing 
1,065  pounds,  ''one  box  missing." 

1.  The  rule  is  settled  that  a  receipt  is  not  conclusive 
between  the  parties,  but  is  only  prima  facie  evidence 
of  what  was  received.  The  receipt  given  by  the  rail- 
way companies  for  the  freight  specifying  that  there 
were  seven  boxes  created  a  presumption  that  they 
received  in  fact  seven  boxes,  and  the  burden  of  proof 
is  on  them  to  show  that  only  six  boxes  were  in  fact 
received.  They  may  show  what  was  received,  but, 
unless  they  show  to  the  contrary,  the  plaintiff  is 
entitled  to  recover  upon  his  receipt.  The  instructions 
which  the  court  gave  the  jury  do  not  conform  to  this 
rule.  The  court  under  our  practice  should  not  tell 
the  jury  that  the  burden  of  proof  is  upon  one  of  the 
parties,  or  that  the  presumption  of  law  is  against  him ; 
but  the  instructions  should  be  so  framed  as  to  indi- 
cate the  burden  of  proof  without  especially  referring 
to  it  tinder  the  instructions  of  the  court,  the  jury 
were  directed  to  find  for  the  plaintiff  if  they  believed 
from  the  evidence  that  he  had  delivered  the  box  to 
the  Southern  Railway.  This  placed  the  burden  of 
proof  on  him  of  showing  that  he  had  delivered  the  box, 
while  the  receipt  made  out  a  prima  facie  case  for  him. 
The  court  should  have  instructed  the  jury  that  they 
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should  find  for  the  plaintiff  against  the  Southern  Rail- 
way Company,  unless  they  believed  from  the  evidence 
that  the  plaintiff  had  not  delivered  the  box  to  it;  and 
that  they  should  find  for  him  against  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company, 
unless  they  believed  from  the  evidonoe  that  the  South- 
em  Railway  Company  had  not  delivered  the  box  to 
the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway. 

2.  The  court  should  not  have  instructed  the  jury 
peremptorily  to  find  for  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company.  It  had  in  writing 
receipted  for  seven  boxes.  It  had  in  writing  acknowl- 
edged that  one  box  was  missing.  While  these  writings 
were  not  conclusive  upon  it,  they  made  out  a  prima 
fade  case,  and  the  credibility  of  the  testimony  explain- 
ing them  away  was  for  the  jury.  The  agent  at  Lex- 
ington received  no  waybill  for  these  goods.  The  agent 
at  Danville  seems  to  have  received  two  waybills 
which  did  not  agree.  The  delay  in  getting  the  goods 
from  Lexington  to  Danville  is  not  fully  explained.  It 
is  the  province  of  the  jury  to  determine  from  all  the 
evidence  whether  the  box  was  delivered  to  the  South- 
em  Railway  at  Knoxville,  and,  if  it  was,  whether  it 
was  lost  there  or  after  the  car  reached  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company. 

3.  The  plaintiff  offered  to  read  in  evidence  the  writ- 
ing given  him  at  Danville,  and  to  prove  that  the  agent 
there  told  him  that  one  box  was  missing,  and  that  it 
would  be  along  in  a  few  days.  The  agent  was  the 
representative  of  the  railway  company  to  deliver  the 
freight,  and  what  he  said  in  delivering  it,  or  as  an 
excuse  for  not  delivering  it,  is  competent  against  the 
company.  The  weight  of  the  evidence  is  for  the  jury. 
It  should  not  have  been  excluded  by  the  court.  The 
plaintiff  should  also  be  allowed  to  read  to  the  jury  the 
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bill  of  lading  received  by  him  at  Knoxville  and  the 
waybills  whicli  went  with  the  freight.  The  writings 
are  written  documents  made  by  the  defendants,  and 
are  competent  against  them.  While  they  are  not  con- 
clusive, the  credibility  of  the  evidence  explaining  them 
on  behalf  of  the  defendants  is  for  the  jnry.  When  a 
paper  is  shown  to  be  in  the  possession  of  the  defend- 
ant, the  plaintiff  should,  before  the  trial  begins,  notify 
the  defendant  to  produce  it  on  the  trial,  or  procure  a 
rule  for  the  production  of  the  paper.  If  the  paper  is 
not  then  produced,  or  is  shown  to  be  lost,  secondary 
evidence  of  its  contents  may  be  given.  In  this  case 
there  was  no  notice  before  the  trial  for  the  production 
of  the  papers,  and  no  rule,  so  the  court  did  not  err  in 
refusing  to  require  the  production  of  the  papers  by 
the  defendant. 

4.  The  plaintiff  testified  that  the  articles  in  the  box 
were  rugs  of  certain  sorts  and  dimensions,  of  good 
quality  and  of  certain  value.  He  then  introduced  two 
witnesses  who  had  dealt  in  such  rugs,  and  testified 
they  knew  their  value,  and  proposed  to  prove  by  them 
that  rugs  of  the  size  and  sort  described  by  plaintiff 
of  good  quality  were  of  the  value  claimed.  The  evi- 
dence was  rejected,  on  the  ground  that  the  witnesses 
had  not  seen  the  rugs  and  did  not  know  their  quality. 
The  dimensions,  description,  and  quality  of  the  rugs 
being  shown,  it  still  remained  to  show  the^r  value. 
One  witness  may  show  the  dimensions  of  the  rugs, 
another  their  quality,  a  third  their  description;  and  a 
fourth,  who  is  an  expert,  may  testify  what  the  things 
fhns  described  are  worth  in  the  market.  Export  testi- 
mony is  not  confined  to  opinions  as  to  what  the  witness 
has  seen,  but  is  oftener  given  as  to  matters  described 
to  the  witness.  If  expert  testimony  as  to  the  value  of 
lost  articles  were  confined  to  persons  who  had  seen 
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them,  the  jury  might  be  often  misled,  for  the  persons 
who  have  seen  them  may  be  much  mistaken  as  to  their 
value,  although  entirely  accurate  as  to  what  the  things 
are.  The  evidence  here  offered,  while  not  of  great 
weight  as  the  case  stood,  should  have  been  admitted, 
as  it  served  to  establish  a  material  fact  in  the  case. 
The  plaintiff  should  also  have  been  allowed  to  prove 
that  the  goods  he  claimed  could  be  packed  in  a  box  of 
the  size  of  the  one  in  controversy.  The  defendants 
had  given  evidence  that  the  goods  could  not  be  put  in 
such  a  box,  and  he  should  have  been  allowed  to  prove 
by  himself  and  two  other  witnesses  that  he  had  packed 
in -their  presence  goods  of  the  same  description  and 
amount  as  those  in  controversy  in  a  similar  box. 

5.  The  testimony  of  George  Alexander  and  wife  was 
properly  rejected.  They  only  testified  to  seeing  the 
plaintiff  at  the  St.  Louis  fair  in  possession  of  oriental 
goods  similar  to  those  said  to  be  in  the  box,  but  they 
do  not  show  that  he  then  owned  the  goods.  On  the 
contrary,  their  evidence  shows  he  was  only  a  salesman 
selling  the  goods  for  another  person.  The  law  requires 
the  best  evidence,  and  the  mere  fact  that  he  was  in 
possession  of  such  goods  at  St.  Louis  proves  nothing 
material  to  the  case. 

6.  Mussellam  should  have  been  allowed,  while  testi- 
fying in  chief,  to  state  where  he  had  lived,  and  what 
business  he  had  followed,  so  as  to  give  the  jury  a 
better  idea  of  who  the  witness  was,  and  what  weight 
should  be  attached  to  the  opinion  evidence  which  he 
gave.  He  should  also  have  been  allowed,  while  on  the 
stand  in  rebuttal,  to  tell  what  took  place  between  him 
and  the  driver  when  the  goods  were  taken  to  the 
station,  in  so  far  as  the  driver  had  testified  to  any 
.statements  then  made  by  him.  He  offered  to  testify 
that  he  did  not  tell  the  driver  to  leave  one  of  the  boxes 


Digitized  by 


Google 


VoL  126.J      SEPTEMBER  TERM,  1907.  509 

HCussellam  ▼.  Cindnnatl,  N.  O.  &  T.  P.  Ry.  Co. 

1 

in  the  wagon,  and,  as  the  driver  had  testified  to  this 
for  the  defwidant,  he  should  have  been  allowed  to 
testify  that  he  did  not  make  the  statement  attributed 
to  him  by  the  driver. 

7.  The  defendants  should  be  allowed  to  prove  that, 
when  a  car  was  shipped  through,  the  waybill  to  Harri- 
man  was  made  out  from  the  waybill  w'hich  accom- 
panies the  car,  and  not  from  an  inspection  of  the  con- 
tents of  the  car  where  the  car  was  sealed.  This  evi- 
dence would  serve  to  explain  how  it  was  that  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
receipted  for  seven  boxes.  In  the  same  manner,  proof 
was  properly  allowed  as  to  how  and  under  what  cir- 
cumstances the  receipt  for  seven  boxes  was  made  out 
at  Knoxville. 

8.  The  weight  of  the  evidence  sustains  the  verdict 
of  the  jury  in  favor  of  the  defendant ;  but,  in  view  of 
the  whole  record,  we  conclude  that  the  plaintiff  did 
not  have  a  fair  trial  before  the  jury  on  the  merits  of 
his  case,  and  that,  as  he  is  entitled  to  a  jury  trial  and 
a  fair  trial,  a  new  trial  should  be  awarded.  We  see 
no  reason  for  disturbing  the  action  of  the  circuit  court 
in  granting  a  new  trial  after  the  first  trial  of  the  case. 
Circuit  courts  have  a  wide  discretion  as  to  new  trials, 
and  much  greater  effect  is  given  to  the  order  of  the 
circuit  court  granting  a  new  trial  than  to  one  refusing 
a  hew  trial,  for  the  reason  that  he  is  upon  the  ground, 
and  that,  when  he  concludes  that  the  ends  of  justice 
require  a  new  trial,  this  court  will  not  interfere  with 
his  discretion,  unless  it  is  palpably  abused. 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial  and  further  proceedings  consistent  herewith. 
Petition  for  rehearing  by  appellee  overruled. 
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CASE  57.— ACTION   BYS.   B.   &   C.   C.   SPAULDING  AGAINST 
126   5iO|  A.  J.  GRUNDY  TO  RECOVER  ONE-HALF  THE  VAIr 

!}1 1  UE  OF  A  PARTY  WALL.— September  27. 

Spaulding,  etc  ,  v.  Grundy 

Appeal  from  Marion  Circuit  Court. 

I.  H.  TbuRMAN,  Circuit  Judge. 

From  a  judgment  sustaining  a  demurrer  to  plain- 
tiffs' petition  they  appeal — Reversed. 

Party  Walls — Liability  of  Adjoining  Owner  for  Use. — A  person 
who  uses  a  wall  erected  on  the  dividing  line  by  the  owner 
of  an  adjacent  lot,  should  pay  a  reasonable  and  fair  price  for 
the  use  thereof  estimated  as  of  the  time  the  user  takes  place, 
even  though  neither  he  nor  his  vendor  was  a  party  to  the  erec- 
tion of  the  wall,  axkl  made  no  agreement,  express  or  implied, 
concerning  it. 

H.  W.  RIVES,  attorney  for  appellants. 

The  builder  of  a  wall  owned  it  all  and  could  h&ve  removed  it, 
or  his:  vendees  could  have  removed  it,  without  question  as  to 
their  right  to  do  so,  at  any  time  before  it  was  actually  used  by 
appellee  Grundy.  Appellee  builds  to  it.  He  thus  appropriabes 
to  himself,  not  only  that  part  of  the  wall  standing  on  his  own 
ground,  but  deprives  appellants  of  what  had  been  their  undoubted 
right  to  move  that  portion  of  tine  wall  which  rests  upon  their  own 
ground.  By  the  appropriation  of  the  one-half  on  his  side,  appellee 
has  imposed  upon  appellants  the  burden  of  maintaining  the  half 
that  is  on  their  side  intact  for  his  benefit.  No  part  of  the  wall, 
not  even  that  portion  resting  on  his  side  of  the  line,  was  his 
property,  merely  from  tb^e  fact  that  it  had  been,  constructed  by 
appellants*  vendors  without  contract  with  appellee^  or  appellee's 
vendors.  The  very  fact  that  they  would  bave  had  a  right  to 
remove  it  at  any  time  before  appellee  used  it,  or  paid  for  it,  la 
conclusive  of  the  fact  that  the  title  was  in  them.  After  appel- 
lee's appropriation  of  it  to  his  own  use,  and  his  impo6dtion  of  -the 
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easement  upon  that  portion  resting  on  appellants'  land,  he  refuses 
to  contribute  to  the  coet,  he  refuses  to  pay  saaiiy  part  of  the  pres- 
ent value  of  that  which  he  takes.  The  case  is  not  one  based  upon 
a  covenant  between  parties,  unless  it  be  upon  £>uch  implied 
covenant  as  even  a  court  of  law,  and  with  much  stronger  reason, 
a  court  of  equity  will  declare  created  by  the  circumstances. 
Appellants  clearly  had  the  right  to  require  contribution  from 
appellee  to  the  extent  of  the  full  present  value  of  one-half  the 
wall,  which  he  has  now  appropriated  to  his  own  use. 

AUTHORITIES  CITED. 

Harber  v.  Evans,  101  Mo.  661,  20  Am.  St.  Rep.  646;  Dorsey  v. 
Habersack,  84  Md.  117;  Henry  v.  Koch,  80  Ky.  391;  Oldstein  v. 
Fireman's  Bldg.  AsB'n,  44  La.  Ann.  492;  Whiting  v.  Gaylord,  66 
Oonn.  337,  50  Am.  St.  Rep.  87;  List  v.  Hawnbrook,  2  W.  Va.  340; 
Ck)le  V.  Hughes,  13  Am.  Rep.  611.  54  N.  Y.  444;  Klmm  v.  GrifBn, 
67  Mhin.  25,  64  Am.  St.  Rep.  385;  Roche  v.  Ullman,  104  111.  Ill; 
Harris  v.  Dozier,  72  111.  App.  542;  Mickel  v.  York,  175  111.  62; 
McChesney  v.  Davis,  86  111.  App.  380;  Voight  v.  Wallace,  179  Pa. 
St  520;  Tomblin  v.  Fish,  18  111.  App.  439;  Thomson  v.  Curtis,  28 
La.  229;  Pew  v.  Buchanan,  72  la.  G37;  Standish  v.  J.awrence,  111 
Mass.  Ill;  Pilsbury  v.  Morris,  54  Minn.  492;  Jordan  v.  Kraft,  33 
Neb.  845;  Hendricks  v.  Stark,  37  N.  Y.  106;  Appeal  of  Heimbach 
(Pa.),  7  Atl.  737;  Arnold  v.  Chamberlln,  14  Tex.  Civ.  App.  634; 
National  Fire  Ins.  Co.  v.  Lee,  75  Minn.  157;  Adams  v.  Noble,  120 
Mich.,  545;  Mott  v.  Oppenhelmer,  135  N.  Y.,  313;  Keteltas  v.  Pen- 
fold,  4  Ed.  Smith,  122;  Piatt  v.  Eggleston,  20  Ohio  St.,  414;  Day 
V.  Caton,  119  Mass.  513,  20  Am.  Rep.  347;  Graves  v.  Smith,  87 
Ala.  450,  13  Am.  St  Rep.  60;  Ingals  v.  Plamondon, 
75  111.,  118;  Meckle  v.  York,  66,  111.  Supp.  464;  Block 
V.  Isham,  28  Ind.,  37;  Fidelity  Lodge  L  O.  O.  F.  v.  Bond,  147 
Ind.,  437;  Haufman  v.  Kuhn,  57  Miss.,  746;  Chiverick  v.  R.  J. 
Gunlng  Co.,  58  Neb.,  29;  Brooks  v.  Curtis,  50  N.  Y.,  639;  Burton 
V.  MofQitt,  3  Or.,  29;  Richardson  v.  Tobey,  121  Mass.  457,  23  Am. 
Rep.  283;  Sharpe  v.  Cheatham,  88  Mo.  498,  57  Am.  Rep.  433; 
Campbell  v.  Mesier,  4  Johns.  Ch.  334,  8  Am.  Dec.  570;  Sanders  v. 
Martin,  2  Lea.  213,  31  Am.  Rep.  598;Willford  v.  Jerard,  22  Ky. 
Law  Rep.  203;  Sharp  v.  Cheatham,  88  Mo.  498,  57  Am.  Rep.  433; 
First  Nafl  Bank  v.  Security  Bank,  61  Minn.  25,  63  N.  W.  264. 

JOHN  McCHORD,  Attorney  for  appellee. 

1.  There  is  no  allegation  in  appellants'  petition,  op  any  pre- 
tense that  Sfipellee  had  any  notioe  whatever,  either  actual  or 
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congtnictlve,  that  appellants'  remote  vendor  who  constructed  the 
extended  wall,  did  it  at  his  own  cost,  or  expected  appellee's 
remote  vendor  to  pay  for  half  the  cost  of  It.  As  stated  before, 
there  was  no  writing  evidencing  an  agreement  between  the  ven- 
dors of  appellants  and  appellee  in  relation  tx>  the  extended  wall. 

2.  It  can  not  be  successfully  contended  by  appellants  that  their 
petition,  in  so  far  as  it  seeks  to  remove  the  alleged  cloud  and 
slander  on  their  lot,  is  not  fatally  defective.  The  allegation  of 
the  petition  is  that  appellee  claims  that  the  wall  in  controversy 
is  entirely  on  his  own  land.  A  dispute  as  to  the  boundiary  line  does 
not  constitute  a  cloud  upon  the  title. 

AUTHORITIES  CITED. 

22  Am.  &  Eng.  Encyc.  Law,  2d.  Ed.,  £55;  Cole  v.  Hughes,  54  N. 
Y.  444,  13  Am.  R.  611;  Fonda  v.  Parr,  10  Ky.  Law  Rep.  445; 
Sherrod  v.  Cisco,  4  Sand.;  Partrige  v.  Gilbert,  15  N.  Y.  601;  2 
Washburn  an  Real  Property,  262,  263  and  334;  Hurd  v.  Curtis, 
19  Pick.  459;  Harsha  v.  Reid,  45  N.  Y.  415;  Kipple  v.  Bailey,  2 
Nyd.  &  K.  517;  Smiths  leading  cases;  English  and  American  notee 
to  Spencer's  case;  Black  v.  Isham,  16  Am.  Law  Reg.  8;  Weld  v. 
Nichols,  17  Pick.  543. 

Opinion  of  the  Court  by  Judge  Carroll — Revers- 
ing. 

Appellants  are  the  owners  of  a  lot,  with  a  store 
building  thereon,  in  the  city  of  Lebanon.  Appellee 
owns  the  adjoining  lot.  Both  lots  were  formerly 
owned  by  one  Ben  Spalding,  and  the  parties  to  this 
litigation  acquired  their  respective  lots  by  various 
conveyances.  For  a  consderable  time,  the  buildings 
on  both  lots  extended  back  the  same  distance  from 
Main  street;  the  dividing  wall  between  them  being 
recognized  as  a  joint  or  partnership  wall.  After- 
wards, appellants*  vendors  increased  the  depth  of 
their  store  building  by  extending  the  division  wall  on 
the  line  between  the  lots,  and  erected  a  wall  two 
stories  in  height  above  the  ground.  The  extension  of 
the  partnership  wall  between  the  two  buildings  was 
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made  by  the  appellants'  vendors  at  their  own  expense, 
with  the  expectation,  belief,  and  assurance  that,  when 
appellee  or  his  vendors  should  extend  their  building 
and  use  the  wall  erected  by  appellants'  vendors  for 
the  purpose  of  building  on  or  to  it,  they  would  con- 
tribute their  share  of  the  expense  of  erecting,  it, 
or  pay  to  appellants  one-half  of  the  value  of  the  wall 
so  taken. and  used  at  the  time  it  should  be  used. 
Appellee  acquired  title  to  his  lot  in  1881,  and  since 
then  at  various  times  he  has  extended  the  store  build- 
ing on  his  lot,  until  the  storeroom  now,  reaches  to  the 
end  of  the  wall  erected  by  appellants'  vendors,  and 
is  using  and  utilizing  the  wall  as  the  eastern  wall  of 
his  building.  Appellee  refusing  to  contribute  any- 
thing to  the  expense  of  erecting  the  wall  made  by 
appellants'  vendors,  or  pay  any  part  of  the  value  of 
the  wall  used  by  him,  they  brought  this  action,  seeking 
to  recover  from  appellee  one-half  the  value  of  the 
wall  erected  by  their  vendors  and  used  by  him.  To 
their  petition  a  demurrer  was  sustained,  and  judg- 
ment entered  dismissing  it. 

The  statement  of  the  facts  heretofore  made  is 
taken  from  the  petition,  and  for  the  purposes  of  this 
appeal  must  be  accepted  as  true.  There  was  no  writ^ 
ten  or  other  agreement  between  any  of  the  parties 
concerning  the  erection  or  use  of  this  partition  wall, 
so  that  the  question  to  be  decided  may  be  thus 
stated:  Will  a  person,  who  uses  for  his  own  con- 
venience and  benefit  an  adjoining  wall  erected  by 
another  person,  be  required  to  contribute  to  the 
vendee  of  the  person  erecting  the  wall  one-half,  or  his 
fair  proportion  of  the  cost  thereof?  The  center  of  the 
wall  erected  by  appellants'  vendors  was  the  dividing 
line  between  their  lot  and  the  adjoining  lot,  now* 
owned  by  appellee,  and  it  may  be  conceded  that,  at 

vol.  126—33. 
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any  time  before  appellee  took  possession  of  the  wall 
or  commenced  to  use  it  as  a  party  or  partnership  wall^ 
it  might  have  been  removed  by  the  persons  who 
erected  it  or  their  vendees.  Appellants,  nnder  tiie 
conveyances,  became  entitled  to  all  the  rights  in  the 
wall  that  their  vendors  had;  in  other  words,  their 
status  was  the  same  as  if  the  wall  had  been  erected 
by  them.  So  that  the  question,  when  narrowed  down, 
resolves  itself  into  this:  If  A.  erects  a  wall,  the 
center  line  of  which  is  the  dividing  line  between  his 
property  and  that  of  B.'s,  and  afterwards  B.  uses 
the  wall  without  any  agreement  or  arrangement, 
written  or  otherwise,  to  contribute  to  the  expense  of 
erecting  the  wall,  will  the  mere  fact  that  B.  is  using 
it  as  one  of  the  walls  of  the  building  erected  by  him 
entitle  A.  to  recover  from  B.  his  proportionate  cost 
of  the  wall? 

When  appellee  built  up  to  this  wall,  and  used  it  as 
one  of  the  exterior  walls  of  his  building,  appropri- 
ating to  himself  the  use  of  the  wall,  and  enjoying  the 
benefits  of  the  labor  and  money  expended  by  the 
persons  who.  erected  it,  it  would  seem  fair  and  just 
that  he  should  be  required  to  contribute  toward  the 
cost  thereof.  Numerous  questions  concerning  party 
walls  have  come  before  the  courts,  and  in  many 
material  particulars  there  is  wide  conflict  and  dif- 
ference in  the  opinions  concerning  the  right*  and 
liabilities  of  the  persons  who  erected  the  walls  and 
thoto  who  use  them.  Generally,  party  walls  are 
erected  under  an  agreement  as  to  their  use,  and  in 
many  states  are  regulated  by  statute,  and  often  an 
issue  has  arisen  as  to  whether  these  agreements  are 
personal  to  the  parties  or  covenants  running  with 
the  land  and  enforcible  by  and  against  remote  vendees 
of  the  persons  who  made  the  agreement  at  the  time 
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the  wall  waB  built.  There  was  po  privity  of  contraot 
respecting  this  wall  between  appellants  and  appellee; 
nor  can  it  fairly  be  said  that  appellee  had  any  con^ 
paction  with  the  *' expectation,  assurance,  and  belief* 
existing  in  the  mind  of  appellants*  remote  vendor 
when  he  erected  thi^  wall.  But,  back  of  this,  there 
ptands  out  in  support  of  appellants*  claim  the  sub- 
fstanti^l  fact  that  appellee  has  appropriated  to  bis 
own  use  a  part  of  this  party  wall  erected  by  appel- 
lants* vendors,  without  having  paid  anything  there- 
^o;r.  So  that,  aside  from  any  of  the  distinctions  that 
Evolve  the  law  of  party  walls  in  obscurity  and  doubt, 
there  remains  the  proposition  strongly  put  in  behalf 
of  appellants  that  justice  and  fair  dealing  demand 
that  appellee  should  contribute  towards  the  payment 
of  a  wall  that  he  has  used  to  his  advantage  and 
benefit.  Indeed,  it  might  with  propriety  be  said  that 
the  question  here  involved  partakes  more  of  the 
nature  of  a  suit  for  contribution  than  one  involving 
th^  doctrine  of  party  walls.  Placing  the  case  upon 
this  ground  simplifies  very  nauch  the  question  to  be 
disposed  of.  We  need  not  inquire  into  the  law  con- 
cerning covenants  running  with  the  lan^,  as  it  bears 
upon  the  question  of  party  walls ;  nor  is  \t  necessary 
to  attempt  to  reconcile  the  conflicting  decisions  touch- 
ing the  rights  of  remote  vendees  in  respect  to  them, 
l^^re  is  authority  founded  in  reason  and  justice  that 
^eq^ire^  a  person  who  uses  a  party  wall,  in  the 
absence  of  any  agreement  or  contract,  to  contribijte 
iis  fair  proportion  of  the  cost  thereof  to. the  person 
_Qrecting  the  wall,  or,. to  put  it  in  another  and  perhaps 
a  bet:te;r  way,.to  pay  a  reasonable  price  for  the  use  of 
.the.  wall. 

One  of  the  ^ arlief  t  cases  in  support  of  this  doctr^xie 
ia^Qan^pbell  v.  Meis^r^  4  Jol(ns,.Ch.  335,^8  Am.  Pea 
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570,  where  Chancellor  Kent,  writing  held  that  where 
one  owner  rebuilt  a  party  wall  that  was  nsed  by  the 
adjacent  owner^  the  latter  might  be  required  to  con- 
tribute to  the  expense  of  its  erection,  saying.  **I 
have  not  found  any  adjudged  case  in  point,  but  it 
appears  to  me  that  this  case  falls  within  the  rea- 
sonable and  equitable  doctrine  of  contribution,  which 
exists  in  the  common  law,  and  is  bottomed  and  fixed 
on  general  principles  of  justice.''  Looking  in  the 
same  direction  is  Day  v.  Caton,  119  Mass.  513,  20 
Am.  Rep.  347,  where  the  court  held  that^  although  a 
promise  to  pay  for  a  party  wall  would  not  be  implied 
from  the  fact  that  the  builder,  with  the  knowledge  of 
the  adjacent  owner,  erected  the  wall,  yet  such  promise 
might  be  inferred  from  the  fact  that  the  person 
erecting  the  wall  undertook  and  completed  it  with 
the  expectation  that  the  adjacent  owner  would  pay 
for  it.  In  Sanders  v.  Martin,  2  Lea  (Tenn.)  213,  31 
Am.  Rep.  598,  the  facts  were  very  similar  to  those 
here  presented.  Sanders  and  Martin  owned  adjoin- 
ing  lots  in  the  city  of  Memphis,  separated  by  a  party 
wall.  The  houses  were  two  stories  high  without  any 
cellar.  Sanders  erected  a  three-story  brick  house  on 
his  lot,  and  used  the  party  wall,  raising  it  one  story 
higher.  He  also,  with  the  consent  of  Martin,  made  a 
cellar,  which  necessitated  underpinning  the  party 
wall  by  a  wall  of  the  same  thickness,  one  half  on  his 
lot  and  the  other  half  on  the  lot  of  Martin.  Sanders 
expected  that,  when  Martin  came  to  use  the  cellar 
and  raise  his  house  higher,  he  would  contribute  one- 
half  the  actual  cost  of  these  improvements.  After- 
wards Martin  erected  a  building  on  his  lot,  using  in 
its  construction  the  wall  erected  by  Sanders.  There- 
upon Sanders  brought  an  action  for  contribution 
against  Martin.     Li  the  opinion,   the   court   said: 
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**The  common  law  is  singularly  obscure  on  this  sub- 
ject^ and  the  decisions  few,  conflicting,  and  unsatis- 
factory. It  seems  certain  that  the  common  law  does 
not  recognize  the  right  of  the  owner  of  land  to  compel 
the  owner  of  an  adjoining  lot  to  build  a  party  wall ; 
nor  can  either  demand  contribution  from  the  oilier  for 
a  wall  erected  in  whole  or  in  part  on  the  land  of  such 
other  person,  nor  for  any  incidental  benefit  the  latter 
may  derive  from  a  wall  erected  entirely  on  the  land 
of  the  builder.  The  authorities  stop  short  of  the  case 
before  us,  and  that  is,  whether,  after  the  wall  has 
been  underpinned  and  raised  in  height  by  one  for  his 
own  convenience,  he  can  claim  contribution  from  the 
co-owner  when  the  latter  actually  uses  these  addi- 
tions. In  the  forum  of  conscience  the  answer  would 
at  once  be  that  the  latter  ought  to  pay  the  former  for 
the  benefit  received  by  his  labor  and  expenditure*. 
The  argument  of  the  learned  counsel  for  the  defend- 
ants is  that  this  court  is  governed  by  the  law,  not 
by  principles  of  abstract  right;  that  the  defendant 
Martin  is  not  entitled  *to  treat  any  erection  made  by 
a  third  party  on  his  own  land  as  his  own;  and,  in 
fine,  that  the  client  stands  upon  the  letter  of  the  law, 
and  claims  all  he  can  get.  If  one  owner  can  rebuild 
a  party  wall,  which  has  become  dangerous,  and  com- 
pel contribution,  it  is  clearly  upon  the  equitable  and 
moral  principle  that  the  expenditure  is  for  the  benefit 
of  both,  and  that  the  right  of  easement  is  a  suflScient 
basis  upon  which  to  justify  interference  and  raise  an 
implied  contract.  The  same  basis  exists  where  a  wall 
is  added  to  and  actually  used.  If  both  of  these 
parties  had  dug  their  cellars  and  added  additional 
stories  to  their  houses  at  the  same  time,  although 
only  one  of  them  built  the  addition  to  the  party  wall, 
a  promise  by  the  other  to  pay  for  the  moiety  of  the 
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wall  would  be  implied.  Is  thwe  any  reason  in  law 
wiry  the  same  implied  promise  would  not  arise  where, 
after  the  addition  had  been  made  by  on0,  the  wall 
was  used  by  the  other?  The  relation  of  the  parties 
created  by  the  joint  easetnent  in  the  new  wall  wotild 
seem  to  be  as  efficient  in  the  case  of  an  addition  to 
the  wall  as  in  the  case  of  rebuilding  the  same  wall. 
Upon  the  case  made  in  the  bill,  if  established  by  flie 
testimony,  the  complainant  is  entitled  to  relief.  The 
measure  of  relief,  however,  is  not  the  cost  of  the 
additions  to  the  wall,  but  the  moiety  of  the  value  of 
the  additions  at  the  time  they  were  actually  used  by 
the  defendants.  They  might  never  have  been  used, 
in  which  case  no  contribution  whatever  could  be  had. 
They  might  have  been  erected  when  the  Work  for 
some  reason  exceptionally  costly,  and  used  when  the 
Wall  could  have  been  done  at  half  price,  or  when  the 
wall  itself  had  become  dilipidated  by  time.  Martin 
cannot  be  called  upon  to  pay  more  than  half  the  value 
of  the  wall  when  used.'*  In  Willford  v.  Gferhard,  22 
Ky.  Law  Eep.  203,  56  S.  W.  416,  the  court  quoted 
with  approval  Campbell  v.  Mesier,  and  Sanders  v. 
Martin,  and  upheld  the  doctrine  of  contribution  in 
cases  of  party  walls. 

The  conclusion  we  have  reached  is  not  free  from 
doubt,  and  is  contrary  to  the  views  held  by  a  respec- 
table number  of  courts ;  but  we  are  of  the  opinion  that 
a  person  who  uses  a  wall  erected  on  the  dividing  line 
by  the  owner  of  the  adjacent  lot  should  pay  a  rea- 
sonable and  fair  price  for  the  use  thereof,  estimated 
as  of  the  time  when  the  user  takes  place.  And  this, 
although  neither  he  nor  his  vendor  was  a  party  to  the 
erection  of  the  wall,  and  made  no  agreement,  express 
or  implied,  concerning  it 
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The  judgment  is  reversed,  with  directions  to  pro- 
ceed in  conformity  with  this  opinion. 


CASE)  68.— AGTION  BY  PETER  EICHMAN'S  COMMITTEE 
AGAINST  THE  SOUTH  COVINGTON  &  CINCINNATI 
STREET  RY.  CO.— Sept  27. 

Eichman's  Committee  v.  South  Gov.  & 
Cin.  Street  Ry.  Co. 

Appeal  from  Kenton  Circnit  Court. 

W.  MoD  Shaw,  Circuit  Judge. 

Judgment  for  defendant,   plaintiff  appeals. — ^Af- 
firmed. 

1.  Jary-«-Impanellng.. — ^Ky.  Stats.,  1903,  Sees.  2241-2244,  relate  to 
the  selection  and  impaneling  of  juries,  and  were  re-enacted 
by  Sess.  Acts,  1906,  p.  519,  c.  156,  with  certain  alterations, 
which  made  service  on  a  regular  jury  within  a  year  previous  a 
new  ground  of  challenge,  and  provided  for  a  drawing  in  open 
court  by  the  judge  of  the  names  of  jurors  from  the  jury  wheel. 
Held,  that  the  amendment,  which  went  into  effect  June  11, 
1906,  did  not  annul  the  selection  of  existing  juries  drawn 
under  the  statute  before  amendment,  though  such  parts  of 
the  amended  statute  as  required  no  further  time  to  put  them 
into  operation,  such  as  the  right  to  challenge  a  juror  on  the 
ground  that  he  had  served  on  a  regular  panel  within  a  yeair 
previous,  became  fully  effective  on  June  11,  1906. 

2.  Same — Challenges  to  Panel — ^Practice. — Challenges  to  the  panel 
should  precede  poll  cballenges. 

3.  Same — Objections— Waiver. — ^Unlese  seasonably  made,  objec- 
tions to  the  panel,  as  well  as  to  the  polls,  are  deemed  waived. 
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BYRNE  &  READ  and  ROBERT  C.  SIMMONS,  attorneys  for 
appellant. 

Legislatures,  in  passing  acts  regulating  procedure,  wherein  pro- 
visions of  other  acts  constituting  substantial  advAUtages,  are 
taken  away,  sometimes  provide  by  saving  clause  that  incomplete 
or  unfinished  proceedings  shall  not  be  affected  by  such  repeal.  In 
the  absence  of  a  saving  clause,  however,  such  rights  or  advant- 
a€:es  are  taken  away  and  lost  In  the  case  at  bar  an  improvement 
in  the  law  is  made;  a  right  is  granted,  not  taken  away,  and  it  is 
sought  to  withhold  this  right  from  the  litigant  after  the  law 
goes  into  effect,  by  requiring  him  to  go  through  the  mockery  of 
a  trial  under  a  dead  law.  The  only  excuse  presented  for  this 
post  mortem  vitilization  of  a  statute,  which  had  been  tossed  on 
the  legislative  serap  heap,  is  that  in  the  interest  of  a  speedy  trial, 
the  court  ought  to  deny  a  legal  jury  to  a  litigant  by  reading  into 
the  law  a  saving  clause  omitted  by  the  legislature.  The  absurdity 
of  this  position  is  'apparent  when  the  necessity  of  frequent  post- 
ponements of  trials  is  called  to  mind.  If  either  side  in  this  cause 
had  presented  sufficient  grounds  for  a  continuance  because  of  the 
absence  of  material  witnesses,  a  postponement  for  weeks,  or  pos- 
sibly for  months,  would  hardly  have  been  considered  a  grievous 
hardship,  much  less  an  injustice  by  the  opposing  side.  Such 
trifling  inconvenience  cannot  l)e  urged  as  a  reason  for  ignoring 
the  plain  provision  of  a  statute  conferring  a  vital  right. 

AUTHORITIES  CITED. 

Sutherland  Stat.  Cons.,  Sec.  225;  Sutflierland  Stat  Cons.,  Sec. 
Ill;  Cov.  &  Cin.  Bridge  Co.  v.  Smith,  25  Ky.  Law  Rep.  2292;  S. 
Gov.  &  Cin.  St.  Rwy.  Co,  v.  Schilling,  26  Ky.  Law  Rep.  1;  Curtis 
V.  Commonwealth,  22  Ky.  Law  Rep.  267;  State  ex.  rel.  Maurice 
V.  Judge  Superior  District  Court,  30  La.  Ann.  603;  State  v.  Brad- 
ley, 48  Conn.  535;  Thompson,  Trials,  Sec.  37;  Powell  v.  People,  5 
Hun.  169. 

ERNST,  CASSETT  &  McDOUGALL  and  T.  H.  PAYNTER.  attor- 
neys for  appellee. 

classhtcation. 

1.  The  panel  from  which  the  jury  in  this  case  was  selected  was 
lawfully  drawn  and  acting  at  the  time  of  the  trial,  and  the  jury 
was  properly  selected  therefrom.  Stone,  Auditor,  v.  Saimders,  106 
Ky.,  904;  Decision  of  Judge  Field;  Section  985,  Kentucky  Statutes; 
Sinking  Fund  Commissioners  v.  George,  104  Ky.,  260. 
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2.  The  objection  to  the  entire  panel  was  made  too  late.  Thomp- 
Bon  on  Trials,  Sec.  91;  Bridge  Co.  v.  SmRh,  25  Ky.  Law  Rep.,  2292; 
Street  Railway  Co.  v.  Schilling,  26  Ky.  Law  Rep,,  1;  Curtis  T. 
ComDX>nwealth,  23  Ky.  Law  Rep.  267. 

ADDITIONAL  AUTHORITIES. 

Cyc.  Law  and  Procedure,  vol.  24,  pp.  311,  324,  330;  Ency.  Plead-^ 
ing  and  Practice,  vol.  12,  pp.  418,  424;    Mueller  v.  Rebham,  94 
111.,  146. 

Opinion  op  the  Court  by  CShibp  Justice  O'Ebab — 
Affirming. 

An  amendment  to  sections  2241,  2242,  2243,  and 
2244,  Ky.  St  1903,  was  adopted  at  the  1906  session 
of  the  Legislature  without  an  emergency  clause 
(chapter  156,  p.  519,  Sess.  Acts  1906),  and  therefore 
went  into  effect  90  days  after  the  adjournment  of  the 
session  (section  51,  Const.),  or  on  June  11,  1906. 
Sections  2241-2244,  Ky.  St.  1903,  are  parts  of  the 
laws  of  the  State  regulating  the  selection  and  impan- 
eling of  juries.  The  amendment  re-enacted  those 
sections  with  certain  alterations.  The  only  changes 
that  affect  this  case  are  those  pertaining  to  the  venire 
for  the  term,  or  in  courts  of  continuous  session,  for 
the  specified  parts  of  terms,  and  the  grounds  for 
challenge.  The  Kenton  circuit  court  was  in  session 
on  and  prior  to  June  11,  1906,  on  which  latter  date 
this  case  had  been  set  down  for  trial.  Though  called 
then,  its  trial  was  not  begun  till  the  following  day, 
when,  the  parties  announcing  ready,  a  panel  of  18 
jurors  who  had  been  previously  selected  and  sum- 
moned as  part  of  the  standing  and  regular  jury  for 
the  term,  under  the  existing  statute,  came  around  for 
Cfxamination.  Being  questioned,  two  were  excused 
upon  the  challenge  of  the  plaintiff  (appellant)  upon 
the  ground  that  they  had  served  upon  a  regular  jury 
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within  a  year  previotrs — a  new  ground  of  diallenge 
made  by  the  amendment.  The  panel  was  filled  and 
found  qualified  and  offered  to  the  parties  that  they 
might  exercise  their  peremptory  challenges.  There- 
upon appellant  for  the  first  time  interposed  an  objec- 
titm  to  the  entire  panel  upon  the  ground  that  it  had 
not  been  selected  in  accordance  with  the  provisionn 
of  the  act  of  1906.  His  objection  and  challenge  to 
the  panel  was  overruled,  and  he  excepted.  Not  being 
satisfied  with  the  verdict  and  judgment,  he  prose- 
cutes this  appeal  from  the  judgment  overruling  his 
motion  for  new  trial,  and  asks  a  reversal  upon  tiie 
sole  ground  that  the  trial  court  erred  in  overruling 
his  challenge  to  the  panel.  His  contention  is  that  the 
act  of  1906  became  the  law  on  June  11, 1906,  repealing 
the  sections  amended  by  it,  and  annulled  the  selection 
of  ail  existing  juries  which  had  been  drawn  under  the 
statute  before  the  amendment. 

The  fact  is  the  amendment  re-enacted  the  sections 
of  the  statute,  providing  as  new  matter  for  a  draw- 
ing in  open  court  by  the  judge  of  the  names  of  jurors 
from  the  jury  wheel,  and  giving  a  new  cause  for  chal- 
lenging a  juror.  The  law  regulating  the  selection  of 
juries  was  not  altered  in  other  respects  in  material 
degree.  Nor  do  the  amended  sections  show  a  legis- 
lative purpose  to  suspend  for  any  time  the  trial  by 
jury  in  courts  in  session  when  the  amendment  became 
a  law,  until  the  amended  sections  could  be  put  into 
practical  effect.  Some  time  must  necessarily  elapse 
under  the  terms  of  the  amendment  before  it  could 
become  effective.  In  the  meantime,  the  juries  already 
selected  might  be  used  by  the  courts.  Such  parts  of 
the  amended  statute  as  required  no  further  time  to 
put  them  into  operation,  as,  for  example,  the  right  to 
challenge  a  juror  on  the  ground  that  he  had  served 
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upon,  a  regnlar  panel  within  a  year  previous,  became 
ftffly  ^ectiv^  t^n  Jtine  11, 1»06. 

We  will  add,  lest  a  failure  to  do  so  might  be  nii»- 
opnstrued  into  approval  of  the  practice,  that  the 
obgecfci6!i!i  to  the  pan^l  ciub^  tM>  late,  M  any  event. 
driiUengfes  to  th6  paitel  shotiM  pwcede  poll  chaJ- 
lenges.  "Unless  seasonably  made,  the  objections  to 
the  pftn^l,  as  #eil  hs  to.  the  p6lls,  ai*e  deemed  to  have 
beefi  Waived. 

Judgtiient  affirmed. 


CASte  59.— PROlSECrTION  AGAINST  GESORGB  tSTALTON  POft 
A  VIOLATION  OF  THE  REVBNTJB  LAW  IN  ItUN- 
NINO  A  HACK  LINlS  WIHTOUT  A  LICESNSE.— Sep- 
tember 27. 

Commonwealth  v.  Walton 

Appeal  from  Bai*ren  Circuit  Oonrt 

Samuel  E.  Joi^es,  Circtiit  Judge. 

Defendant  acquitted  and  Commonwealth  appeals. — 
Affirmed 

Llcen&es— Hack  LllLe8--*What  Constitates. — That  defendant's  hacks 
or  other  eimtlar  vehicles  regularly  met  railway  trains  at  a 
station*  and  for  hire  transported  passengers  in  that  town,  was 
not  the  operation  of  a  hack  Hne,  wlthfn  the  revenue  law  6f 
March  15,  1906  (Acts  1906,  p.  200),  requiring  the  payment  of 
a  license  to  run  a  hack  line. 

N.  B.  HAtS,  Attorney  General;  C.  H.  MORRIS  and  D.  A.  Mc- 
Candleds  for  appellant. 

BAIRD  &  RICHARDSON  for  appellee. 
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Opinion  op  the  Ootjrt  by  Judge  Babkeb — Affirm* 

This  is  a  prosecution  against  George  Walton  to  col- 
lect a  fine  for  violating  that  provision  of  the  revenue 
law,  approved  March  15,  1906,  which  requires  the 
payment  of  a  license  to  run  a  hack  line.  The  lan- 
guage of  the  statute  is  as  follows:  **0n  each  regular 
hack,  stage  or  automobile  line  for  public  use,  operated 
for  not  less  than  one  month,  and  where  a  fare  is 
charged  and  collected,  ten  dollars.**  Acts  1906,  p. 
200.  The  case  was  tried  in  the  circuit  court  on  an 
agreed  statement  of  facts,  which  shows  that  the 
appellee  was  in  the  livery  business  in  Glasgow,  Ky., 
and  that  he  owned  hacks  and  other  public  convey- 
ances which  he  let  out  for  hira  These  hacks,  or  other 
vehicles  of  a  similar  kind,  regularly  met  the  railroad 
trains  bringing  passengers  to  Glasgow ;  it  being  usual 
for  the  hacks  to  be  at  the  depot,  which  is  some  dis- 
tance from  the  main  part  of  the  town,  wait  until  the 
trains  come  in,  and  then  for  hire  transport  pas- 
sengers to  such  parts  of  the  city  as  they  desired  to 
go.  This  business  had  been  carried  on  by  the  appellee 
for  more  than  one  month  prior  to  the  institution  of 
this  prosecution. 

The  question  is  whether  this  business  constitutes 
the  operation  of  a  hack  line  within  the  meaning  of 
the  statute.  The  trial  court  held  that  it  was  not,  and 
dismissed  the  warrant  against  the  appellee.  In  this 
judgment,  we  concur.  The  statute  is  not  aimed  at 
the  operation  of  hacks,  stages,  or  automobiles  within 
a  municipality.  To  go  to  the  depot  in  search  of  cus- 
tomers is  no  more  operating  a  hack  line  than  to  go  to 
a  regular  hack  stand  and  there  wait  customers.     It 
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seems  to  us  that  the  word  **line,"  in  the  connection 
in  which  it  is  used  in  the  statute,  has  a  significance 
different  from  that  sought  to  be  given  it  here. 
** Stage  line,'*  '^railroad  line,'*  and  '* automobile 
line"  are  expressions  which  are  ordinarily  under- 
stood to  mean  a  regular  line  of  vehicles  for  public 
use  operated  between  distant  points,  or  between  dif- 
ferent cities,  and  do  not  include  hacks,  stages,  and 
automobiles  which  merely  operate  from  point  to  point 
in  one  city  for  the  transportation  of  the  public.  We 
have  been  cited  to  no  authority  upholding  the  con- 
tention of  the  Commonwealth  in  this  case.  The 
learned  judge  of  jthe  circuit  court  was  of  opinion,  as 
said  before,  that  the  business  described  above  did  not 
constitute  a  hack  line  within  the  meaning  of  the 
statute,  and  in  this  we  concur. 
Judgment  affirmed. 
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CAS3B  60.— ^CTIOPI  By  JAMBjg  P.  KING  AGAINST  THE  CTTY 
OP  MT.  STERLING  TO  TEST  THE  VALIDITY  OF 
AN  ORIHNANCE  LICENSING  THE  SALE  OF 
UQUORB.— October  X. 

City  of  Mt.  Sterling  y.  King 

Appeal  from  Mpntgomery  Circuit  Court. 

A.  W.  Young,  Circuit  Judge. 

Judgment  for  plaintiff,  defendant  appeals. —Re- 
versed. 

1.  Intoxicating  Liquors— ^License  Tax — Oi;dinance8. — ^An  ordinance 
fixing  a  license  tax  for  the  sale  of  intoxicants  is  not  invalid 
for  failing  to  specify  the  purpose  for  which  the  tax  is  levied. 

2.  Municipal  Corporations  —  Council  —  Special  Meetings  —  Ordi- 
dances. — Since,  except  in  legislation  involving  contract  rights, 
legislative  bodies  are  independent  of  their  predecessors,  and 
may  amend  or  repeal  existing  laws  at  pleasure,  and  since  Ky. 
Stats.,  1903,  sec.  3502,  authorizes  special  meetings  of  councils 
in  fourth-cla^s  cities^  and  councils  may  do  anything  at  special 
meetings  they  may  do  at  reg^ular  meetings,  an  ordinance  of 
such  a  city,  providing  no  ordinance  or  by-law  shall  be  amended 
except  at  a  regular  meeting,  is  invalid. 

D.  L.  DAY  and  R.  A.  CHILES  for  appellant. 

Our  contention  is: 

First.  That  a  legislative  body  cannot  control  the  subsequent  acta 
of  the  same  body. 

Second.  That  section  158  of  the  city  ordinances  was  repealed, 
at  least  by  implication,  by  the  passage  of  this  ordinance  on  De- 
cember 26th,  1907. 

Third.  That  it  was  original  legislation. 

Fourth.  That  chapter  81,  eection  2,  of  the  Acts  of  the  Legisla- 
ture of  1906,  did  not  apply  to  the  issual  of  liquor  licenses. 

Fifth.  That  sections  180  and  181  of  the  Constitution  were  and 
did  not  apply  to  the  issual  of  saloon  licenses,  and  therefore  the 
Constitution  was  not  violated  nor  was  chapter  81,  section  2,  of  the 
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iLctii  of  190%  M»plifiable  to  said  saloon  Hcense.  That  nnder  the 
ConBtltntion,  Mciioiis  180  and  181,  the  questioQ  of  saloon  license 
was  left  to  the  legislature  to  regulate  and  by  lair  to  confer  the 
proper  authority  on  the  re8|)ectl¥e  municipal  legislative  bodies  to 
regulate  and  restrain  the  same. 

Sixth.  That  tbe  paym«)t  of  said  license  by  tbe  appellee.  King, 
was  voluntary. 

AUTHORITIES  CITED. 

Subeections  1,  27  and  35  of  sec.  3490,  Ky.  Stats.)  and  sec.  3502; 
Qorham  v.  Luckett,  6  B.  M.,  154;  Mann  v.  Frame,  5  Dana,  535; 
2d  Ed.  Sutherland  on  Statutory  Const.,  sees.  269,  270,  271  and  247; 
Broaddus  v.  Broaddus,  10  Bush,  299;  Parrlsh  ▼.  Ferguson,  83  Ky., 
18;  Patterson  v.  Commonwealth,  86  Ky.,  313;  Buchanan  v.  Com^ 
mon wealth,  95  Ky.,  334;  Long,  Treasurer,  v.  Stone,  Auditor,  19 
Ky.  Law  Rep.  246;  United  States  v.  James  Tynen,  11  Wallace,  88; 
Maddox  et  al.  v.  Graham,  2d  Met.,  56;  Rash  v.  HoUoway,  82  Ky., 
674;  sees.  180  and  181  present  Constitution;  Levi  v.  City  of  Lou., 
97  Ky.,  394;  Chllders  v.  People,  11  Mich.,  43;  People  v.  Jarvis,  46 
N.  Y.  Supp.,  496;  Wiggins  Fferry  Co.  v.  City  Ea«t  St.  Louis,  102 
HI.,  560;  Black  on  Intoxicating  Liquors,  117;  Cooley  on  Constitu- 
tional Limitations,  6th  Ed.,  pp.  242  and  718;  2d  Ed.  Am.  &  Eng. 
Bncyc.  Law,  p.  209;  Tenny  v.  Lenz,  16  Wis.,  566;  Tim  v.  Hamm, 
109  ni.,  593;  Tyler  v.  Smith,  18  B.  M.,632;  Melton  v.  City  of  Mays- 
vlUe,  19  Ky.  Law  Rep.  1033;  18  U.  S.  Law  Ed..  614;  Dodge  v.  Union 
Pac.  R.  R.,  98  U.  8.;  48  U.  S.  L.  Ed.  432;  Granger's  Mut.  B.  Ass'n 
▼.  McGregor,  7  Ky.  Law  Rep.  767;  Brands  v.  City  of  Lou.,  Ill 
Ky.,  56. 

W.  B.  WHTTB,  attorney  for  appellee. 

POINTS  AND  AUTHORITIES. 

1.  The  ordinance  fixing  the  license  fee  for  retailing  li(iuors  at 
$600  per  year  is  invalid  because  it  was  adopted  at  a  special  meet- 
ing of  the  council  of  appellant  city.  Section  3486,  Ky.  Stats. ;  sec. 
158,  ordinances  and  by-laws,  city  of  Mt.  Sterling;  Shugars  v. 
Hamilton,  92  S.  W.  564;  Town  of  Springfield  v.  Bank,  63  S.  W. 
271,  23  Ky.  Law  Rep.  519. 

2.  The  ordinance  fixing  tbe  license  fee  for  retailing  liquors  at 
•9600  per  annum  is  invalid  because  it  doee  not  specify  the  purpose 

lor  whicb  same  is  levied  and  the  purpose  for  which  the  revenue 
derived  tbere£rom  shall  be  expended.  Chapter  81,  Acts  General 
Assembly,  1906;  Levi  v.  City  of  Louisville,  97  Ky.,  406;  Shugars 
T.  Hamilton,  92  S.  W.,  564. 
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3.  Appellee  having  paid  the  license  fee  under  the  belief  that  It 
was  lawfully  imposed  la  entitled  to  recover  the  excess  imposed  by 
the  Invalid  ordinance.  Harrodsburg,  etc.,  v.  Renfro,  etc.,  22  Ky. 
Law  Rep.,  806;  Bruner  v.  Town  of  Stanton,  102  Ky.,  459. 

Opinion  of  the  Court  by  Jttdge  Carroll — ^Revers- 
ing. 

Previous  to  the  26th  day  of  December,  1906,  the 
license  tax  to  sell  spirituous,  vinous,  and  malt  liquors 
in  quantities  of  less  than  a  quart  in  the  city  of  Mt. 
Sterling  had  been  fixed  by  ordinance  at  the  sum  of 
$500  per  annum.  On  this  date  a  special  meeting  of 
the  board  of  council  was  regularly  held,  having  been 
called  in  the  manner  provided  by  Ky.  St.  section 
3502;  and  at  this  meeting  an  ordinance  was  adopted 
fixing  the  license  tax  at  $600,  and  repealing  all  ordi- 
nances in  conflict  therewith.  After  the  passage  of 
this  ordinance,  appellee  applied  for  and  was  granted 
a  license  to  retail  spirituous,  vinous,  and  malt  liquors 
upon  condition  that  he  pay  the  license  tax  of  $600. 
To  procure  said  license  he  paid  the  tax  exacted,  and 
thereafter  brought  this  action  to  recover  from  the 
city  $100,  upon  the  ground  that  the  ordinance  raising 
the  tax  from  $500  to  $600  was  void,  and  that  the  city 
authorities  had  no  right  to  exact  from  him  in  payment 
of  the  license  more  than  $500.  The  ordinance  was 
assailed  upon  two  grounds:  First,  because  prior  to 
December,  1906,  the  city  council  had  by  ordinance 
provided  when  regular  meetings  of  the  council  should 
be  held,  and  had  furthermore  enacted  that  no  ordi- 
nance or  by-law  should  be  altered  or  amended  except 
at  a  regular  meeting  of  the  council,  and  the  ordinance 
in  question  having  been  adopted  at  a  special  meeting 
was  invalid;  second,  because  the  ordinance  failed  to 
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specify  the  purpose  for  whidi  the  license  tax  imposed 
waa  levied. 

If  the  city  authorities  required  appellee  to  pay 
more  for  the  license  than  they  were  authorized  to 
demand,  he  had  the  right  to  maintain  an  action 
against  the  city  to  recover  the  excess.  Board  of 
Council  of  Harrodsburg  v.  Renfro,  58  S.  W.  795,  22 
Ky.  Law  Rep  806,  61  L.  R.  A.  897;  Bruner  v.  Town 
of  Stanton,  102  Ky.  459,  43  8.  W/411,  19  Ky.  Law 
R^.  1514.  But,  in  our  opinion,  the  ordinance  fixing 
the  license  tax  at  $600  was  valid*  The  second  objec* 
tion  above  stated  to  its  validity  is  not  well  taken  as 
has  been  expressly  decide  in  Brown*Foreman  Co. 
V.  Com.,  125  Ky*  402, 101  S.  W.  321,  30  Ky.  Law  Rep. 
793.  Under  section  3490,  subsection  27,  Ky.  St.  1903, 
the  council  in  cities  of  the  fourth  class  had  the  power 
to  fix  the  license  tax  for  retailing  liquors  in  any 
amount  not  less  than  $250,  nor  more  than  $1,000  So 
that  the  only  question  to  be  determined  is:  Did  the 
council  have  the  right  to  enact  the  ordinance  fixing 
the  tax  at  $600  at  a  special  session! 

Section  3502,  Ky.  St.  1903,  authorizes  the  mayor  to 
call  special  sessions  of  the  board  of  council  whenever 
in  his  judgment  it  may  be  necessary,  and  at  special 
sessions  the  council  has  the  right  to  enact  any  ordi- 
nance within  the  powers  of  the  council.  There  is 
no  provision  in  the  act  for  the  government  of  cities 
of  the  fourth  class  prescribing  the  character  of  ordi- 
nances that  may  be  enacted  at  special  meetings  of  the 
council  >  and  hence  whatever  the  council  may  do  at  a 
tegular  session  it  may  do  at  a  special  one.  The 
question  at  is6ue,  then,  narrows  down  to  the  propo- 
sition whether  or  not  the  enactment  by  the  council 
previous  to  Deceliaber,  1906,  that  no  ordinance  or 
bjr-laur  should  be  ajsne^ed  except  at  a  regular  meet- 

vol.  126—34 
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ing  of  the  council,  prohibited  a  subsequent  council 
from  repealing  or  amending  at  a  special  session  ordi- 
nances previously  enacted.  In  other  words,  the 
proposition  presented  by  counsel  for  appellee  is 
that  one  council  is  bound  by  the  legislation 
of  a  prior  one,  and  cannot  act  except  as  it  has 
directed.  As  we  have  seen,  there  was  no  statute 
prohibiting  the  enactment  of  the  ordinance  in  Decem- 
ber, 1906,  and  we  are  of  the  opinion  that  the  attempt 
of  a  former  council  to  prescribe  the  manner  in  which 
its  "successors  should  repeal  or  amend  existing  ordi- 
nances was  entirely  unavailing.  In  business  so 
important  as  State  legislation,  one  Legislature  cannot 
put  any  limitation  in  the  matter  of  ordinary  legisla- 
tion upon  its  successor,  control  its  conduct,  or  pre- 
scribe its  method  of  procedure  in  the  enactment  of 
laws.  If  legislation  could  thus  be  controlled,  the 
power,  independence,  and  freedom  of  legislative 
bodies  would  gradually  become  so  limited  as  that 
each  succeeding  Legislature  would  have  less  liberty  | 

than  its  predecessor,  and  ultimately  the  legislative  j 

branch  of  the  government  would  become  a  useless 
appendage  on  the  body  politic.    But,  except  in  legis-  ! 

lation  involving  contract  rights,  each  Legislature  is 
entirely  independent  of  its  predecessor,  and  is  vested 
with  complete  authority  to  amend  or  repeal  existing 
laws  at  its  pleasure.  Cooley's  Constitutional  Limita- 
tions, p.  172;  Swift  V.  City  of  Newport,  7  Bush,  37. 
And  these  reasons  apply  to  legislative  boards  in 
municipal  corporations.  In  the  absence  of  a  statute 
controlling  it,  we  know  of  no  reason  why  one  council 
should  find  its  hands  tied  by  the  action  of  its  pre- 
decessor, or  why  one  council  should  have  more  power 
than  another,  or  the  right  to  make  laws  that  could 
not  be   subsequently  amended  or  repealed  in   the 
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juaimer  provided  in  the  act  creating  the  municipality. 
Each  council,  except  as  restrained  by  the  charter  pro- 
visions, has  the  same  powers  as  its  predecessors — 
the  right  to  make  laws  and  to  repeal  them,  subject, 
of  course,  to  the  rights  that  have  arisen  under  valid 
contracts  entered  into ;  and  this,  without  reference  to 
what  its  predecessor  may  have  done  or  attempted  to 
do. 

The  city  council  of  Mt.  Sterling  under  the  provisions 
of  the  charter  had  the  power  to  fix  the  license  tax  for 
retailing  liquors  at  any  sum  not  less  than  $250  nor 
more  than  $1,000,  and  when  the  license  tax  had  been 
fixed  by  the  council,  the  same  council  at  a  subsequent 
meeting,  or  its  successor,  might  within  the  limitis 
above  named  raise  or  lower  the  tax  so  as  to  bind 
persons  applying  for  license  after  the  change  had 
been  made.  The  ordinance  fixing  the  tax  at  $600 
repealed  the  ordinance  fixing  it  at  $500;  and,  as 
appellee  applied  for  and  obtained  his  license  when 
the  ordinance  fixing  the  tax  at  $600  was  in  effect,  he 
was  rightfully  required  to  pay  the  sum  named. 

Wherefore  the  judgment  is  reversed,  with  direc- 
tions to  dismiss  appellee's  petition. 
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CASE  61— ACTION  BT  THE  LOUISVILLE  GUNNING  SYSTEM 
AGAINST  THOMAS  F.  PARKS  FOR  DAMAGES  FOR 
PAINTING  OUT  A  SIGN.— October  1. 

Louisville  Gunning  System  v.  Parks 

Appeal  from  JefiFerson  Circuit  Court 

C.  P.  Branch  (2  Div.)  Thos.  R.  Gordon,  Judge. 

Judgment  for  defendant^   plaintiff  appeals. — Af- 
firmed. 

Landlord  and  Tenant — Lease  of  Wall  by  Tenant  for  Advertising 
Purpose — ^Necessity  for  Landlord's  Consent. — Under  Ky.  Stats., 
1903,  section  2292,  providing  that,  unless  the  landlord  consents 
in  writing,  a  transfer  by  a  tenant  for  a  term  leas  than  two 
years  of  any  interest  in  the  premises  shall  forfeit  the  lease; 
a  lease  by  such  a  tenant  of  a  wall  for  advertising  purposes, 
without  the  landlord's  consent,  wae  void  as  to  the  landlord; 
and,  the  painting  of  a  sign  upon  the  wall  by  the  flUbleBsee 
being  unlawful,  the  sublessee  is  liable  to  the  landlord  for  hit 
damages. 

JACOB  SOLINGER,  attorney  for  appellant. 

1.  An  action  for  trespass  "quare  clausum  freglt"  cannot  be  main- 
tained by  the  landlord  where  the  property  is  in  the  lawful  posses- 
sion  of  a  tenant  at  the  time  the  trespass  was  committed. 

2.  A  tenancy  at  will  will  be  regarded  as  a  tenancy  from  year 
to  year  where  the  premises  have  been  occupied  by  the  tenant  for 
more  than  a  year. 

3.  Where  a  landlord  for  sufficient  oonslderation  has  parted  with 
the  possesion  and  use  of  his  property  to  a  tenant,  the  tenant  is 
entitled  to  the  use  and  occupation  of  the  exterior  walls  as  well 
as  the  interior  walls  of  the  demised  premises. 

4.  The  granting  by  a  tenant  to  a  third  person  of  a  privilege  to 
use  the  walls  of  demised  premises  for  sign  purposes  does  not 
operate  as  a  forfeiture  of  the  demised  promisee  to  the  landlord. 
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AUTHORITIESS. 

Ky.  Stats.,  section  2326;  Squire  ▼.  Huff,  3  Marshall,  17;  Irvine 
T.  Scott,  85  Ky.,  260;  Waldon  v.  Conn,  84  Ky.,  312;  Blackstones 
CUmunentarles,  3d  Book,  p.  182;  Taylor  on  Lisnlord  and  Tenant, 
4th  Ed.,  p.  118;  Aldridge  v.  Stuyvesant,  1  Halls  N.  Y.  Rep.,  214; 
Landlord  and  Tenant,  vol.  18,  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.),^ 
p.  450;  Ky.  Stats.,  section  2361;  Coppage  v.  Griffith,  19  Ky.  Law 
Rep.,  460;  Meehan  y.  Edwards,  92  Ky.,  574;  Riddle  v.  Littlefleld, 
53  N.  H.,  503;  Baldwin  v.  Morgan,  43  Hun  (N.  Y.),  355;  Wood  on 
Landlord  &  Tenant,  48;  Lowell  v.  Strahan,  145  Mass.,  1;  H.  J. 
Gunning  Co.  v.  Cussach,  50  111.  App.,  290;  Willouby  v.  Lawrence, 
116  ni.,  11;  Goldman  v.  N.  Y.  Advertising  Co.  (N.  Y.),  29  Miss. 
Rep.,  133;  Ky.  State.,  2292;  Reynolds  v.  Van  Buren,  155  N.  T., 
120;  Sloan  on  Landlord  and  Tenant,  48. 

JOHN  S.  JACKMAN,  attorney  for  appellee. 

POINTS  AND  AUTHORITIES. 

Landlord  and  Tenant. — ^A  tenant  at  will,  or  by  sufferance,  or 
for  a  term  less  than  two  years,  cannot  lease  a  wall  of  the  premises 
to  a  third  person  for  advertising  purposes  without  the  consent  of 
the  landlord.    Section  2292  Ky.  Stats. 

Opinion  of  the  Court  by  Judge  Hobson — AflBrm- 
ing. 

Thomas  E.  Parks  owned  two  adjoining  lots  on 
Walnut  street  in  the  city  of  Lonisvilla  On  each  of 
them  was  a  house  which  he  rented  to  a  tenant.  One 
of  the  houses  extended  out  to  the  sidewalk,  and  was 
occupied  by  one  Herbert,  a  tailor,  as  a  tailor  shop 
and  residence.  The  other  one  set  back  from  the 
sidewalk  25  feet,  and  was  odoupied  by  one  Ramsey, 
a  tenant,  as  a  residence  only.  The  west  wall  of  the 
Herbert  house  inclosed  on  the  east  thte  Eamsey  yard. 
The  wall  was  partially  covered  with  vines  and  flowers. 
Herbert,  without  the  consent  of  Parks,  leased  the 
wall  to  the  Louisville  Gunning  System  for  advertising 
purposes.    It  sent  its  painters,  who  tore  down  the 
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vines  and  flowers  and  painted  on  the  wall  a  large 
sign  advertising  the  Starr  Dry  Goods  Company. 
This  advertisement  is  his  front  yard  was  an  offense 
to  Ramsey,  who  complained  to  Parks.  Parks  de- 
manded of  the  Louisville  Gunning  System  that  it 
should  paint  the  sign  out.  This  it  refused  to  do, 
and  he  then  had  it  painted  out  himself.  It  then  insti- 
tuted this  action  against  him  to  recover  $1,020  in 
damages  for  painting  out  the  sign;  $20  being  for  the 
original  cost  of  painting  it.  He,  by  his  answer,  set 
up  a  counterclaim  against  it  for  $1,020  in  damages 
for  painting  the  sign  on  his  wall  without  his  consent ; 
$20  being  for  the  cost  of  painting  out  the  sign.  On 
the  trial  of  the  case,  the  court,  in  substance,  instructed 
the  jury  to  find  for  Parks  the  cost  of  painting  out 
the  sign.  The  jury  found  for  him  in  the  sum  of  $15. 
Judgment  was  entered  on  the  verdict,  and  the  Louis- 
ville Gunning  System  appeals. 

Section  2292,  Ky.  St.  1903,  is  as  follows:  ''Unless 
the  landlord  consents  thereto  iq  writing,  every  assign- 
ment, or  transfer  of  his  term  or  interest  in  the 
premises,  or  any  portion  thereof,  by  one  who  is  a 
tenant  at  will  or  by  sufferance,  or  who  has  a  term  less 
than  two  years,  shall  operate  a  forfeiture  to  the  land- 
lord, who  after  having  given  the  occupant  ten  days 
written  notice  to  quit,  may  re-enter  and  take  posses- 
sion, or  may,  by  writ  of  forcible  entry  or  detainer, 
or  the  proper  procedure^  recover  possession  of  the 
premises  from  any  occupant  thereof,  whoever  he  or 
she  may  be.*' 

.  The  lease  to  Herbert  was  a  renting  by  the  month, 
and  under  it  he  had  a  term  less  than  two  years.  The 
lease  by  him  to  the  Louisville  Gunning  System  of  the 
wall  for  advertising  purposes  was  a  transfer  by  him 
of  an  interest  in  the  premises  or  a  portion  of  it,  and. 
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being  made  without  the  consent  of  the  landlord, 
operated  as  a  forfeiture  to  the  landlord  by  the  terms 
of  the  statute.  The  purpose  of  the  statute  is  to  forbid 
such  a  transfer  by  the  tenant  without  the  consent  of 
the  landlord.  The  transfer;  being  forbidden  by  the 
statute,  is  void  as  to  the  landlord  unless  he  consents 
to  it.  Of  course,  his  consent  may  be  given  at  the  time, 
or  it  may  be  given  afterward;  but,  unless  he  consents, 
the  sub-tenant  obtains  no  rights  against  him.  l^e 
lease  by  Herbert  of  the  wall  to  the  Louisville  Gun- 
ning System  conferred  upon  it  no  rights  as  against 
Parks,  and  he  had  the  right  to  paint  out  the  sign  which 
it  had  placed  upon  the  wall.  The  painting  of  the 
sign  upon  the  wall  by  the  Louisville  Gunning  System 
being  unlawful,  it  became  liable  to  Parks  for  the 
damages  he  thereby  sustained. 
Judgment  affirmed. 
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CASE  «2,— PROSECUTION     AOAIN6T     SAMUEL     T.     JACOBfl 
FOR  fiM3BZZLi:M6NT.-K)9tober  1. 

ri26   |3«  Gonunonwealtb  v.  Jacobs 

Appeal  from  Jeffei'son  Circuit  Court. 

Criminal  Branch,  Joseph  Pryor,  Judge, 

Prom  a  judgment  of  not  guilty  under  a  peremptory 
istruction  pf  the  Court  the  Commonwealth  appeals— 
Reversed. 

BmbezzlemeBt— What  CoBstltHteB. — An  agent,  with  anthorlty  to 
collect  money  and  retain  a  WTt  tor  his  services,  is,  on  ^<iO* 
verting  to  his  own  use  the  entire  amount  collected,  guilty  of 
embezzlement,  within  Ky.  Stats.,  1903,  section  1202,  punls^^^S 
any  agent  who  shall  embezzle  or  convert  to  his  own  U9«  *^6 
•  money  of  his  principal,  though  he  was  entitled  to  15  per  cent 

of  the  amount  as  his  commission. 

N.  B.  HAYS,  Attorney  General;  JAMES  QUARLES,  J.  M.  HtJFP. 
AKER,  LORAINE  MIX  and  C.  H.  MORRIS,  for  appellant. 

We  submit  that  in  view  of  the  clear  decision  of  this  court  In  ^^ 
case  of  Clark  v.  Commonwealth,  97  Ky.,  96,  and  in  the  case  of 
Stone  V.  Commonwealth,  104  Ky.,  220,  the  facft  that  the  defendant 
(appellee)  wa»  entitled  to  15  per  cent  of  the  money  which  h© 
collected  and  appropriated,  this  court  will  not  sanction  any  ^^^^ 
interpretation  of  the  law  as  that  given  by  the  learned  judge  of  *"® 
court  below. 

EARL  &  HUBBARD,  attorneys  for  appellee. 


It  has  been  thoroughly  shown  by  the  proof  in  this  case  tb»^ 
appellee  had  an  Interest  In  the  fund  to  the  extent  of  15  per  ^®^,^ 
This  being  true,  as  is  shown  by  the  authorities  cited,  the 


court's 


ruling  in  sustaining  a  motion  for  a  peremptory  Instruction    ^ 
correct. 
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CITATIONS. 

3tone  T.  Commonwealth,  104  Ky.,  220;  State  v.  Kent,  21  Am. 
Rep.,  764;  8.  C.  22  Minn.,  41;  Commcmwealth  t.  Libby,  45  Am. 
Deo..  189;  2  Arcdib.  Cr.  PI.,  569;  2  Bi»hop  A.  U,  sections  336,  365, 
366;  Calkins  y.  State,  98  Am.  Dec,  137n;  S,  C.  18  O.  St,  366; 
Commonwealth  v.  Steams,  2  Met  (Mass.),  343;  Webb  v.  State,  8 
Tex.  App.,  310;  4  Lawson  Cr.  Def.,  894;  Carter  v.  State,  63  Ga.,  326. 

Opinion  of  the  Court  by  Judge  Hobson — Certify- 
ing law. 

Samuel  T.  Jacobs  was  employed  by  the  Western  & 
Southern  Life  Insurance  Company,  a  corporation 
with  headquarters  at  Cincinnati,  as  an  agent  to  solicit 
insurance  and  collect  the  premiums.  The  contract 
between  Jacobs  and  the  company,  among  other  things, 
contained  this  provision  as  to  the  duty  of  Jacobs: 
**To  keep  true  records  of  the  business  in  the  books 
provided  by  the  company,  and  to  account  for  and 
remit  to  the  chief  office,  in  Cincinnati,  Ohio,  or  to  the 
superintendent,  as  instructed,  every  week,  on  the  day 
and  in  the  manner  required,  all  money  received  by 
me  during  the  week.^'  It  was  also  in  the  contract 
that  Jacobs  should  receive  as  **  salary  15  per  cent; 
of  the  amount  actually  collected  each  week  and.  paid 
to  the  company."  Jacobs  collected  from  a  number 
of  policy  holders  money  for  the  company,  which  he 
failed  to  pay  over.  He  sent  in  his  collection  book  by 
messenger,  saying  that  the  book  was  all  he  could  send. 
Although  the  contract  provided  that  his  compensation 
should  be  15  per  cent,  commission  on  the  amount 
eoUected  by  him  and  paid  over  to  the  company,  the 
uniform  mode  of  doing  business  was  for  him  toretain 
his  15-per  cent,  andj^ay  over  the  balance  to  the  com* 
pany.  He  was  indicted  for  embezzlement  under  sec- 
tion 1202,  Ky.  St  1903,  which  is  as  follows:  ''If  any 
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officer,  agent,  clerk,  or  servant  of  any  bank  or  corpo- 
ration shall  embezzle,  or  fraudulently  convert,  to  his 
own  use  or  the  use  of  another,  bullion,  money,  bank 
notes,  or  any  effects  or  property  belonging  to  such 
bank  or  corporation,  or  other  corporation  or  any 
person,  which  shall  have  come  to  his  possession  or 
been  placed  in  his  care  or  under  his  management  as 
such  officer,  agent,  clerk,  or  servant,  he  and  the  per- 
son to  whose  use  the  same  was  fraudulently  con* 
verted,  if  he  assented  thereto,  shall  be  confined  in  the 
penitentiary  not  less  than  one  and  not  more  than  ten 
years."  On  the  trial  of  the  case,  the  facts  above 
stated  were  proved  by  a  number  of  witnesses.  At  the 
conclusion  of  the  evidence  for  the  Commonwealth,  the 
court  peremptorily  instructed  the  jury  to  find  the 
defendant  not  guilty.  This  was  done,  and  the  Com- 
monwealth appeals. 

The  ruling  of  the  court  was  based  upon  the  idea 
that,  as  Jacobs  was  entitled  to  15.  per  cent,  of  the 
money,  he  was  not  guilty  of  embezzlement  in  using 
it.  It  will  be  observed  that  by  the  contract  his  com- 
pensation was  to  be  15  per  cent,  of  the  amount  col- 
lected by  him  and  paid  over  to  the  company.  Under 
the  contract,  it  was  his  duty  to  pay  the  whole  fund 
over  to  the  company,  but  no  one  can  complain  of  that 
which  he  consented  to,  and,  as  the  company  consented 
to  his  taking  out  the  15  per  cent,  and  paying  over  the 
85  per  cent  to  it,  it  cannot  complain  of  his  taking  out 
the  15  per  cent,  and  he  was  guilty  of  no  embezzlement 
in  using  the  15  per  cent  But  the  right  to  use  the  15 
per  cent  gave  him  no  right  to  use  the  85  per  cent 
The  whole  fund  belonged  to  the  company.  It  was 
in  his  hands  as  agent  of  the  company.  The  fact  that 
the  company,  to  avoid  circuity,  allowed  him  to  retain 
the  15  per  cent,  instead  of  having  him  pay  over  the 
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whole  fund  to  it,  and  for  it  then  to  return  to  him  the 

15  per  cent  in  no  way  affected  the  substance  of  the 
transaction.  The  fund  was  in  his  hands  as  agent  of 
the  comi)any.  He  had  no  right  to  use  out  of  the 
fund  anything  more  than  15  per  cent.,  and  when  he 
used  the  entire  fund  he  converted  to  his  own  use  the 
money  of  the  company  which  had  come  into  his 
possession  as  its  agent  The  rule  was  so  announced 
in  Clark  v.  Commonwealth,  97  Ky.  76,  29  S.  W.  973, 

16  Ky.  Law  Eep.  703.  In  the  subsequent  case  in 
Stone  V.  Commonwealth,  104  Ky.  220,  46  S.  W.  721, 
20  Ky.  Law  Rep.  478,  84  Am.  St.  Eep.  452,  the 
decision  of  the  court  rests  on  the  ground  that  Stone 
was  not  the  agent  of  the  corporation  and  did  not  hold 
the  money  as  its  agent.  The  quotation  in  the  opinion 
from  the  Encyclopedia  of  Law,  as  to  the  rule  appli- 
cable where  the  agent  is  entitled  to  commission,  was 
used  only  as  a  matter  of  argument,  and  related  to  a 
subject  not  before  the  court.  This  was  pointed  out  in 
the  later  case  of  C^m.  v.  Fisher,  113  Ky.  491,  68  S. 
W.  855,  24  Ky.  Law  Rep.  300,  where  the  rule  laid  in 
dark  V.  CouL  was  adhered  to,  and  it  was  "held  that- 
the  offense  under  the  statute  was  made  out  when  a 
sheriff  had  embezzled  the  funds  of  the  county, 
although  the  defendant  was  entitled  to  a  commission 
out  of  the  money  collected  by  him. 

In  Campbell  v.  State,  35  Ohio  St  70,  the  precise  \/^ 
question  was  raised,  and  in  disposing  of  it  the  court 
said:  ''It  is  also  claimed  that,  inasmuch  as  the 
defendant  was  entitled  to  a  commission  out  of  the 
funds  collected  as  compensation  for  his  services,  he 
was  a  joint  owner  of  the  money,  and  was  not  therefore 
an  agent  within  the  meaning  of  the  statute.  This 
claim  is  not  well  founded.  Although  the  defendant 
was  entitled  to  a  percentage  of  the  moneys  collected 
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for  his  services,  and  might  have  taken  and  retained 
such  percentage  without  being  guilty  of  embezizle- 
menty  yet  the  entire  sum,  until  such  division  was 
made,  belonged  to  his  employer,  and  he  was  a  mere 
agent  and  custodian.  The  controlling  diflFerence 
between  the  relation  of  attorneys,  auctioneers,  ware- 
housemen, etc.,  with  their  employers,  and  the  defend- 
ant and  his  employers,  is  this:  The  former  engage 
in  an  independent  employment,  subject  only  to  the 
usages  of  their  different  lines  of  business,  while  the 
latter  is  subject  to  the  direction  and  control  of  his 
employer.  And  while  the  former  may  not  be  subject 
to  the  penalties  of  this  statute,  the  latter  is  clearly 
embraced  within  its  terms  and  meaning/'  In  Terri- 
V  tory  V.  Meyer,  3  Ariz.  199,  24  Pac  183,  the  court 
followed  the  rule  laid  down  in  Ohio.  It  said:  ^*If 
an  agent  of  a  corporation  authorized  to  carry  on  a 
business  for  his  principal  receives  a  commission  upon 
the  proceeds  of  the  business,  he  is  still  a  trustee  for 
the  use  of  his  principal  as  to  the  remainder,  and  has 
in  his  possession  property  by  virtue  of  his  trust  In 
this  case,  Meyer  was  required  to  send  at  stated 
intervals  the  amount  of  the  receipts  of  the  office,  less 
his  commission.  These  amounts,  at  least,  he  held 
in  trust  for  the  corporation,  and  it  was  these  which 
constituted  the  subject-matter  of  the  embezzlement. '^ 
In  Com.  V.  Smith,  129  Mass.  104,  the  servant  was 
intrusted  with  goods  to  sell,  and  was  entitled  to  a 
commission  on  the  proceeds.  He  sold  the  goods  and 
converted  the  proceeds.  It  was  held  that  he  was 
guilty  of  embezzlement.  See,  also.  People  v.  Civile, 
44  Hun  (N.  Y.)  497;  Brandenstein  v.  Way,  17  Wash. 
293,  49  Pac.  511;  Morehouse  v.  State,  35  Neb.  643, 
53  N.  W.  571;  People  v.  Bimbaum,  114  App.  Div. 
480,  100  N.  y.  Supp.  160;  State  v.  Whitehouse,,  95 
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Me.  179,  49  Atl.  869;  State  v.  Hoshor,  26  Wash.  643, 
67  Prac.  386;  State  v.  Collins,  1  Marv.  (Del.)  536, 
41  Atl.  144;  Foster  v.  State,  2  Pennewill  (Del.)  111,. 
43  Atl.  265 ;  State  v.  Maines,  26  Wash.  160,  66  Pac.  431. 

We  are  aware  that  the  contrary  rule  was  laid  down 
in  Minnesota  in  State  v.  Kent,  22  Minn.  41,  21  Am. 
Rep.  764,  m  Illinois  in  MoElery  v.  People,  202  111. 
473,  66  N.  E.  1058,  and  in  several  oth^r  American 
cases  following  certain  cases  in  England;  but  the 
English  ruling  is  based  upon  the  rule  obtaining,  there 
that  criminal  statutes  are  strictly  construed,  due  in 
part  to  the  fact  that  all  felonies  in  England  were 
originally  punished  with  death.  The  rule  of  strict 
construction  as  to  criminal  statutes  is  not  in  force 
in  Kentucky.  Section  459,  Ky.  St.  1903,  provides: 
**  There  shall  be  no  distinction,  in  the  construction  of 
*  statutes,  between  criminal  or  civil  and  penal  enact- 
ments. All  the  statutes  shall  be  construed  with  a 
view  to  carry  out  the  intention  of  the  Legislature.*' 
Although  the  defendant  was  entitled  to  15  per  cent 
of  the  fund  as  his  commission,  he  held  the  remaining 
85  per  cent,  of  the  fund  as  the  agent  of  the  company, 
and,  when  he  embezzled  it,  his  act  was  as  much  within 
the  purpose  of  the  statute  as  if  he  had  been  entitled 
to  nothing  for  commissions  and  had  embezzled  the 
whole  fund. 

We  therefore  conclude  that  the  court  erred  in 
instructing  the  jury  peremptorily  to  find  the  defend- 
ant not  guilty,  and  this  is  ordered  to  be  certified. 
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CASE  63.— PROSECUTION  OF  C.  D.  BALL  AND  PATTEN  BALL 
FOR  MURDER.— October  2. 

iM  ^  Commonwealth  v.  Ball,  etc. 

Appeal  from  Bell  Circuit  Court 

M.  J.  Mbss,  Circuit  Judge. 

From  a  judgment  of  acquittal  on  peremptory 
instruction  the  Commonwealth  appeals — Opinion  cer- 
tified. 

1.,  Criminal  Law — ^Jurisdiction  of  Offense — ^Locality  of  Offense.— 
Where  deceased  was  shot  in  one  state,  and  died  in  another, 
the  crime  was  conmiitted  in  the  state  where  the  shooting 
occurred,  and  the  courts  of  that  state  have  Jurisdiction. 

2.  Same — ^Former  Jeopardy — ^Acquittal — Direct  Verdict — Under 
Constitution  section  13,  providing  that  no  person  shall  be 
twice  put  in  jeopardy  of  life  or  limb  for  the  same  offense,  even 
if  a  mistrial  in  a  criminal  case  csaused  by  defendant  could 
not  be  relied  on  as  former  jeopardy,  an  actual  acquittal, 
though  upon  improper  ground  raised  by  defense,  is  a  former 
jeo^rdy  and  a  bar  to  further  prosecution. 

N.  B.  HAYS,  Attorney  General,  and  C.  H.  MORRIS,  for  appel- 
lant 

1.  The  appellee's  discharge  is  a  fraud  on  the  commonwealth 
and  does  not  constitute  a  bar  to  further  ptrosecution.  It  Is  the 
contention  of  the  state  that  the  facts  show  that  the  verddct  was 
and  is  a  fraud.  After  the  state  had  shown  the  corpus  delicti,  and 
had  called  Mitchell  Teasley  to  the  witness  stand,  the  defendants 
asked  that  the  jury  be  withdrawn  for  the  purpose  of  their  making 
a  motion.  This  motion  having  been  sustained,  the  defendants 
moved  that  the  court  discharge  them,  because  it  had  no  jurisdic- 
.  tion  of  the  murder,  as  It  was  shown  by  the  evidence  that  the 
wounds  were  inflicted  In  Kentucky,  and  Cotrell  died  in  Tennessee. 
The  commonwealth  objected  and  asked  that  it  be  permitted  to 
show  by  competent  proof  that  the  defendants  shot  the  deceased 
in  Middlesboro,  Bell  County,  Kentucky,  and  avowed  it  then  had 
witnesses  present  by  whom  it  could  prove  the  same.    The  court 
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refused  to  permit  the  commonwealth's  attorney  to  proceed,  and 
peremptorily  itstructed  the  jury  to  find  the  defendants  not  guilty. 
It  is  the  contention  of  the  state  that  this  is  a  corrupt  verdict  and 
a  fraud  on  the  state.  And  were  it  not,  that  the  commonwealth  was 
a  party  and  was  prosecuting  the  charge  it  would  be  absolutely 
void;  but  inasmuch  as  the  commonwealth  was  a  party  the  verdict 
is  voidable  and  may  be  set  aside  in  a  direct  attack  as  the  appeal 
herein,  and  the  case  ordered  reinstated  on  the  docket  of  the  trial 
court  for  further  proceedings,  and  said  verdict  will  not  be  good 
as  a  plea  in  bar. 

2.  The  discharge  of  the  defendant  was  not  the  verdict  of  the 
Jury,  such  as  constituted  a  deliverance  of  the  defendants  within 
the  legal  meaning  of  the  constitutional  provision.  It  was  the 
order  of  the  court  made  by  the  court  after  it  had  held  that  it  had 
no  jurisdiction  of  the  offense,  and  said  verdict  is  without  any  legal 
effect  whatever  and  is  void,  or  at  least  voidable.  It  is  not  so 
much  as  a  defective  verdict — ^which  will  not  operate  as  a  bar — but 
It  is  not  the  verdict  of  the  jury  charged  with  the  deliverance  of 
the  defendant  in  any  legal  sense  whatever.  This  contention  is 
upheld  by  the  following  authorities:  Staite  v.  Oliver,  30  La.  Ann., 
470;  People  v.  Travers,  77  Cal.,  176;  Lawrence  v.  People,  2  111. 
(1  Seam),  414;  ex  parte  Brown,  Ala.,  15  S.  R.  602). 

3.  Thus  far  we  have  dealt  with  the  question  of  the  plea  of  former 
Jeopardy  in  cases  where  a  jury  or  a  juror  were  discharged  and 
another  jury  or  juror  substituted-,  with  the  consent  of  the  accused. 
We  contend  that  where  there  is  objection  by  the  defendant  to  the 
jurisdiction,  the  plea  of  former  jeopardy  will  not  stand.  Duffy  v. 
Britton,  48  N.  J.  L.,  371;  State  v.  Spayde,  110  Iowa,  726;  Marshall 
V.  Commonwealth,  20  Grat.  Vt,  845. 

RHORER,  AINSWORTH  &  DAWSON,  counsel  for  appellees. 

Murder,  in  this  state,  is  a  common  law  offense,  with  the  penalty 
fixed  by  statute.  Our  statutory  law  is  silent  as  to  what  constitutes 
murder,  and  only  fixes  the  penalty  therefor.  So  we  are  compelled 
to  look  to  the  common  law  to  determine  the  necessary  ingredients 
of  th*»  crime. 

2.  Having  determined  that  murder  is  a  common  law  offense,  it 
naturally  follows  that  the  common  law  is  the  source  of  jurisdic- 
tiofxi  in  murder  cases,  except  to  the  extent  same  has  been  modified 
by  statute,  if  it  has  been  modified. 

3.  It  stands  an  undisputed  proposition,  we  presume,  that  the 
common  law  of  England,  together  with  all  facts  of  Parliament  of 
a  general  nature,  and  not  local  to  the  British  Islands,  enacted 
prior  to  March  24th,  1607,  constitute  the  common  law  of  this  state. 
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and  are  atlll  in  force  in  thta  state,  except  whea  modified  or  re> 
pealed  by  statate. 

4.  It  la  very  doubtful  If  this  state,  or  any  state,  could  pass  a 
law  to  the  ettent  that  a  person  striking  a  mortal  blow  In  one 
state,  the  death  resulting  in  another,  could  be  convicted,  of  murder 
in  the  state  where  the  death  occurs,  when  the  offenders  agency 
ceases  with  the  giving  of  the  blow,  but  there  is  no  doubt  what- 
ever, that  our  legislature  has  authority  to  define  what  shall  be 
punished  as  murder,  and  a  law  to  the  effect  that  the  giving  of  a 
mortal  blow  in  this  state,  shall  be  punishable  as  murder,  regard- 
less of  the  place  of  death,  would  be  unquesticmably  a  valid  exer- 
cise of  the  legislative  authority  to  define  and  punish  crime,  but 
until  such  a  statute  is  enacted,  it  is  submitted  that  the  courts  of 
this  state  have  no  authority  to  indict  one  for  murder,  a  common 
law  offense.  Where  all  the  elements  necessary  to  constitute  the 
offense  are  not  present  within  the  limits  of  this  state. 

6.  We  presume  it  will  not  be  argued  by  the  commonwealth,  that 
in  event  the  lower  court  is  reversed  in  this  case,  the  court  should 
hold  that  the  appellees  have  not  been  in  jeopardy.  The  defend- 
ants announced  ready,  the  Jury  was  sworn,  and  the  case  actually 
gone  into,  one  witness  having  testified  before  the  peremptory 
instruction  was  given,  so  that  even  if  the  court  should  hold  that 
the  lower  court  was  in  error,  we  think  there  can  be  no  question 
as  to  the  fact  that  appellees  have  once  been  in  jeopardy,  and 
should  not  be  compelled  against  to  face  trial  on  the  indictment  in 
this  case. 

Opinion  ot  the  Court  bv  Jxtdgb  Hobson — Certified. 

The  appellees  were  indicted  by  the  ^and  jury  of 
Bell  county  for  the  crime  of  murder  in  killing  Meade 
Cottrell.  They  were  placed  on  trial.  The  Common- 
wealth introduced  evidence  showing  that  the  deceased 
was  killed  by  the  defendants  in  Bell  county  by  shoot- 
ing him  with  a  pistol.  The  shooting  and  wounding 
occurred  in  the  State  of  Kentucky.  After  Cottrell 
was  wounded,  he  was  put  upon  an  engine  and  carried 
across  the  State  line  to  his  father's,  in  Tennessee, 
where  he  died  a  few  hours  afterwards.  When  these 
facts  were  shown,  on  motion  of  the  defendants,  the 
court  instructed  the  jury  peremptorily  to  find  th^ 
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defendants  not  guilty,  which  was  done,  and,  judgment 
having  been  entered  upon  the  verdict,  the  Common- 
wealth appeals. 

The  first  question  to  be  determined  is  whether  the 
Bell  circuit  court  had  jurisdiction  where  the  mortal 
wound  was  given  in  Kentucky  and  the  person  shot 
was  carried  into  Tennessee  and  died  there.  In 
Roberson  on  Criminal  Law,  section  214,  the  rule  is 
thus  stated:  **At  common  law,  the  state  in  which  the 
mortal  wound  was  given  has  jurisdiction  in  cases  of 
homicide,  so  that,  if  a  mortal  wound  be  given  in  this 
State,  and  death  ensues  in  another,  the  courts  of 
this  State  have  jurisdiction  to  try  the  offender;  the 
going  of  the  injured  party  into  another  state  being 
his  own  voluntary  act,  and  not  the  act  of  the  defend- 
ant.'^ In  1  Bishop  on  Criminal  Law,  section  113,  the 
rule  is  thus  stated:  *'The  reader  perceives  that, 
according  to  these  cases,  the  crime  in  felonious  homi- 
cide consists  in  inflicting  the  blow,  while  the  act  of 
dying,  which  is  performed  by  the  injured  person,  does 
not  constitute  any  part  of  it,  or  at  least  such  a  part 
as  to  lay  the  foundation  for  a  jurisdiction  over  the 
offense.  This  accords  with  what  was  before  held  in 
England,  that  a  homicide  is  committed  in  a  county 
if  the  blow  is  inflicted  in  it,  though  the  death'  takes 
place  elsewhere."  These  are  accurate  statements  of 
the  law.  We  therefore  conclude  that  the  court  erred 
in  instructing  the  jury  peremptorily  to  find  the 
defendants  not  guilty. 

It  is  insisted  for  the  State  that  the  judgment  of 
the  circuit  court  be  reversed,  and  the  case  remanded 
for  a  new  trial.  By  section  13,  of  the  Constitution, 
no  person  shall  for  the  same  offense  be  twice  put  in 
jeopardy  of  his  life  or  limb.  Under  this  provision, 
it  is  held  that  a  person  is  in  legail  jeopardy  wh^n  he 
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i»  duly  put  upon  trial,  and  that  the  trial  begins  witti 
the  swearing  of  the  jury.  In  the  case  at  bar,  the 
defendants  were  regularly  indicted,  the  jury  were 
regularly  impaneled  and  sworn,  and  under  the  in- 
structions of  the  court,  after  the  evidence  was  heard, 
returned  a  verdict  finding  the  defendants  not  guilty. 
They  were  undoubtedly  put  in  jeopardy  when  they 
were  thus  placed  upon  trial,  and  if  they  may  be  tried 
again  they  will  be  put  twice  in  jeopardy  for  the  same 
offense.  We  are  referred  to  a  number  of  authorities 
holding  that,  if  there  is  a  mistrial  which  is  brought 
about  by  the  act  of  the  defendant,  he  cannot  rely  upon 
the  plea  of  former  jeopardy.  Thus,  if  the  defendant 
asks  that  the  jury  be  discharged,  or  if  he  consents 
thereto,  he  can  no  more  complain  of  this  than  he 
could  of  the  discharge  of  the  jury  if  he  had  with  a 
deadly  weapon  dispersed  them  and  thus  broken  up 
the  trial.  But  there  is  a  manifest  distinction  between 
a  mistrial  and  a  trial  where  the  jury  have  found  the 
defendant  not  guilty.  All  the  cases  to  which  we  have 
been  referred  by  the  Attorney  General  were  cases  of 
mistrial  brought  about  by  acts  of  the  defendant  or 
by  his  consent.  If  the  defendant  may  be  tried  again 
when  he  has  been  acquitted  upon  a  i>eremptory 
instruction  asked  by  him,  the  same  rule  should  be 
applied  when  the  instruction,  though  not  in  form 
peremptory,  is  equivalent  to  a  peremptory  instruc- 
tion, or  where  the  rulings  of  the  court  in  the  admis- 
sion or  rejecting  of  evidence  are  equivalent  to  a 
peremptory  instruction.  It  is  incumbent  upon  the 
court  to  give  the  jury  the  whole  law  of  the  case,  and 
if  the  def^idant  had  remained  quiescent  it  would 
have  been  the  duty  of  the  court  to  decide  the  question 
which  was  raised  by  him  and  instructed  the  jury 
upon  it    The  Constitution  guarantees  the  defendant 
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coimsel  in  the  management  of  his  case.  The  right  to 
the  assistance  of  counsel  would  be  a  vain  tiding  if  the 
counsel  might  not  raise  such  questions  as  they  deemed 
proper.  The  guaranty  that  a  person  shall  not  be  put 
twice  in  jeopardy  would  amount  to  but  little  if  he 
could  be  tried  a  second  time  wherever  his  acquittal 
was  due  to  an  error  of  the  court  committed  upon  his 
motion.  It  is  immaterial  that  the  circuit  judge  gave 
the  peremptory  instruction  on  the  ground  that  the 
court  was  without  jurisdiction.  We  cannot  go  into 
the  reasons  which  actuated  him.  The  fact  is  that 
under  tiie  instructions  of  the  court  the  jury  have  reg- 
ularly found  the  defendants  not  guilty,  and  they 
cannot  be  further  prosecuted.  This  is  ordered  to  be 
certified. 

The  Chief  Justice  dissents  from  so  much  of  this 
opinion  as  holds  that  the  defendant  has  been  once  in 
jeopardy  by  the  mistrial  which  resulted  from  his  own 
unauthorized  motion. 
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CASE  64.— ACTION  BY  EMBIA  MEYERS  AGAINST  THOMAS 
DUNN  FOR  UNLAWFUL  ARREST  AND  ASSAULT 
AND  BATTERY.— October  2. 

Myers  v.  Dunn 

Appeal  from  Kenton  Circuit  Court 

M.  L  Harbeson,  Circuit  Judge. 

Judgment   for   defendant,   plaintiff   appeals. — ^Af- 
firmed. 

1.  Arrest — Without  Warrant — Offenses  Committed  in  Presence  of 
Officer. — One  using  abusive  language  toward  a  constable  and 
interfering  with  the  performance  of  his  duties  commits  in  the 
presence  of  the  constable  offenses  authorizing  the  constable 
to  arrest  without  warrant. 

2.  Same — Custody  of  Prisoner. — ^It  is  not  illegal  for  a  constable, 
arresting  one  without  a  warrant  and  taking  him  before  a 
magistrate,  to  place  him  in  the  custody  of  the  magistrate  pend- 
ing the  disposition  of  the  c^se,  either  by  Immediate  trial  or 
the  fixing  of  a  date  therefor. 

6.  Same. — ^Where  a  prisoner,  arrested  without  warrant,  is  placed 
by  the  officer  in  the  custody  of  the  magistrate  until  he  can 
dispose  of  the  case,  either  by  trial  or  the  fixing  of  a  date 
therefor,  and  attempts  to  leave  the  office  of  the  magistrate,  he 
may  use  reasonable  means  to  prevent  her  leaving  his  custody. 

4.  Appeal — ^Verdict — Conclusiveness. — ^A  verdict  on  conflicting 
evidence  is  conclusive  on  appeal. 

6.  Arrest — ^Disposition  of  Prisoner — Statutes — Construction. — The 
word  "forthwith,"  in  Cr.  Code  Prac.,  sections  48,  50,  requiring 
a  magistrate  before  whom  one  is  charged  with  an  offense  to 
proceed  '^forthwith"  to  an  examination  or  trial,  means  reason- 
able time,  determined  by  the  facts  of  the  case,  and  a  prisoner 
brought  before  a  magistrate  and  detained  about  an  hour  is  not 
unreasonably  restrained,  where  during  that  time  she  refused 
to  submit  to  the  magistrate's  custody  and  by  her  conduct  con- 
tributed to  the  delay  by  obstructing  him  in  taking  proper 
action. 
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HELM  WOODWARD  and  B.  F.  GRAZIANI,  attorneys  for  appel- 
lant 

AUTHORITIES  CITED. 

First— Incompetent  testimony.  Sections  1088,  1627,  Ky.  Stats.; 
section  715,  Civil  Code;  Mt.  Sterling  National  Bank  v.  Brown,  19 
Ky.  Law  Rep.,  1416;  Commonwealth  v.  Mills,  14  Ky.  Law  Rep., 
107;  Cole  v.  Hanks,  19  Ky.  Law  Rep.  (3  T.  B.  Mon.),  208;  Strom- 
berg  V.  Earick,  45  Ky.  (6  B.  Mon.),  578;  Patton  v.  Kennedy,  8  Ky. 
(1  A.  K.  Marsh.),  289;  France  v.  Frazier,  30  Ky.  (7  J.  J.  Marsh.), 
425. 

Second — ^Instruction  **E."  Criminal  Code,  sections  48,  50,  323, 
324;  Revill,  etc.,  v.  Pettitt,  60  Ky.  (32d),  314. 

Third — ^Instruction  "F."  Crosby  v.  Bradley,  11  Ky.  Law  Rep., 
954;  Rapdale  v.  Ezell,  20  Ky.  Law  Rep.,  1567;  More  v.  Young,  20 
Ky.  Law  Rep.,  1932;  Ryan  v.  Quinn,  24  Ky.  Law  Rep.,  1513;  Crab- 
tree  V.  Dawson,  26  Ky.  Law  Rep.,  1046;  Doerhoefer  v.  Shewmaker, 
29  Ky.  Law  Rep.,  1193;  Crocker  v.  Haley,  29  Ky.  Law  Rep..  174. 

Fourth — ^Instructions  one  and  two.  L.  &  N.  Ry.  Co.  v.Banks, 
19  Ky.  Law  Rep.,  1065;  Moran  v.  Higgins,  19  Ky.  Law  Rep.,  456; 
Coppage  V.  Griffith,  19  Ky.  Law  Rep.,  456;  M.  &  O.  R.  R.  Co.  v. 
Reeves,  25  Ky.  Law  Rep.,  2236;  Mitchell-Tranter  Co.  v.  Ehmett, 
23  Ky.  Law  Rep.,  1783;  Bowling  Green  Stone  Co.  v.  Capshaw,  23 
Ky.  Law  Rep.,  945;  Travelers  Ins.  Co.  v.  Higgins,  19  Ky.  Law 
Rep.,  456. 

WM.  A.  BYRNE,  attorney  for  appellee. 

POINTS  AND  AUTHORITIES. 

This*  honorable  court  will  observe  that  appellee  pleaded  that  he 
detained  appellant  only  for  such  time  as  was  required  by  him  for 
the  investigation  and  consideration  of  the  grounds  and  facts  of 
the  complaint  charged  against  appellant  by  the  officer,  McLaugh- 
linw  and  the  inet ructions  in  this  respect  are  more  favorable  to 
appellant  than  to  appellee  inasmuch  as  they  did  not  fix  any  time 
which  would  be  considered  by  the  jury  as  unreasonable  or  unlaw- 
ful for  appellee  to  detain  appellant,  but  confine  the  jury  in  this 
respect  to  the  time  required  by  the  magistrate  for  such  an 
Investigation  or  consideration  of  the  charge  against  appellant. 
No  single  fact  in  the  testimony  is  made  prominent  in  the  instruc- 
tions and. there  can  be  no  objection  to  their  form.  They  contain 
the  whole  law  of  the  case  with  a  statement  of  the  facts,  only 
which  are  necessary  to  be  stated. 
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AUTHORITIES  CITED. 

Pepper  ▼.  Mayes,  etc.,  5  Ky.  Law  Rep.,  708;  Deckemuni  ▼. 
Northern  Trust  Co.,  20  Sup.  Ct.  811,  316.  17«  TJ.  S.  181,  44  L.  Ed. 
425;  Blackinston  v.  PotU  (Pa.),  2  Miles,  388;  McLam  v.  Warren.  3 
Pa.  Dist.  R.,  585.  586;  WiUle  v.  Holt,  95  Ind.,  60;  Booze  ▼.  Tate,  43 
Ind.,  60;  Downing  v.  State,  49  Ind.,  56;  Diers  ▼.  Mallon,  etc.,  46 
Neb.,  121;  Linnen  v.  Barefield,  114  Mich.,  93. 

Opinion  op  the  Coubt  by  Judge  Settle — ^Affirming. 

Appellant  sued  appellee  in  the  court  below  for  the 
unlawful  arrest  of  and  an  assault  and  battery  upon 
her  person,  alleged  to  have  been  illegally  committed 
by  appellee,  for  which  she  claimed  $5,000  damages. 
Appellee  answered,  denying  both  the  arrest  and 
assault  and  battery,  and  alleging  in  substance  that 
one  W.  P.  McLaughlin,  a  constable  of  Kenton  county, 
having  arrested  appellant  for  using  in  his  presence 
and  to  him  abusive  and  threatening  language  and 
interfering  with  him  while  acting  as  an  officer  in  the 
performance  of  his  duties,  took  her  before  appellee, 
a  duly  elected  and  acting  justice  of  the  peace  in  and 
for  Kenton  county,  and  temporarily  left  her  in  his 
custody  for  disposition  of  the  charge  against  her; 
that  before  any  disposition  of  her  case  had  been  or 
could  be  made,  and  before  a  bond  was  given  by  her 
or  could  be  arranged  for,  she  attempted  to  leave 
appellee's  office  and  custody,  whereupon  appellee,  to 
prevent  her  from  doing  so,  gently  interposed,  using 
no  violence,  and  no  more  force  than  was  necessary 
for  the  purpose  of  detaining  appellant  until  he  could 
determine  what  disposition  to  make  of  the  charge 
preferred  against  her.  The  affirmative  matter  of  the 
answer  was  denied  by  reply,  thereby  completing  the 
issues.  The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee,  followed  by  a  motion  on  appel- 
lant's part  for  a  new  trial,  which  was  overruled. 
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It  appears  from  the  record  that  a  furniture  dealer 
caused  to  be  issued  and  placed  in  the  hands  of 
McLaughlin,  constable,  an  order  of  delivery  for  cer- 
tain articles  of  furniture  in  the  possession  of  Mrs. 
Randall,  a  daughter  of  appellant.  When  the  con- 
stable appeared  at  appellant  ^s  home,  where  the  furni- 
ture was  stored,  appellant  and  Mrs.  Randall,  both  of 
whom  were  present,  applied  abusive  and  threatening 
language  to  the  ofl&cer,  attempted  to  prevent  him^ 
from  executing  the  process  in  his  hands,  and  would 
not  permit  him  to  remove  the  furniture.  Whereupon 
he  arrested  both  of  them  for  their  use  of  the  abusive 
and  threatening  language  and  for  interfering  with 
the  performance  of  his  official  duties,  and  immediateljr 
carried  them  to  appellee,  that  the  latter  as  a  justice 
of  the  peace  might  try  or  otherwise  dispose  of  the 
charges  against  them.  If  appellant  and  her  daughter 
were  guilty  of  either  of  the  offenses  charged,  and  it 
does  not  seem  to  be  denied  that  they  were  guilty  of 
both,  the  fact  that  they  were  conmaitted  in  his  pres- 
ence authorized  their  arrest  by  the  constable  without 
a  warrant,  and  after  the  arrest  it  was  his  duty  to 
take  them  at  once,  as  was  done,  before  appellant,  or 
some  judicial  officer  of  like  power,  for  trial,  or  to 
enable  them  to  give  bond  for  their  appearance  and  to 
answer  the  charge  against  them  at  such  time  as  the 
magistrate  might  set  for  their  trial.  Upon  arriving 
at  appellee's  office  with  the  prisoners,  the  constable, 
being,  as  shown  by  the  evidence,  compelled  to  imme- 
diately return  to  appellant's  home  for  the  purpose 
of  executing  the  order  of  delivery  by  taking  posses- 
sion of  the  property  therein  described,  left  them  in 
the  custody  of  appellee  until  he  could  make  some 
disposition  of  the  cases,  either  by  immediate  trial  or 
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the  fixing  of  a  date  therefor,  and  aflfording  them 
opportunity  to  give  bond  for  their  appearance  at  the 
time  fixed  for  such  trial.  The  act  of  the  constable 
in  placing  the  prisoners  in  appellee's  custody  for  the 
purpose  indicated  was  not  illegal,  nor  did  appellee, 
in  taking  them  into  custody,  act,  without  authority; 
and  if,  while,  in  his  custody,  appellant,  in  disobedience 
of  appellee's  commands,  attempted  to  effect  her  re- 
lease by  trying  to  leave  his  ofl5ce  and  break  away  from 
his  custody  before  he  could  reasonably  determine 
what  disposition  to  make  of  the  case,  either  by  then 
trying  her  or  setting  it  for  trial  at  a  subsequent  con- 
venient and  reasonable  time,  and  in  the. latter  event 
i:equire  of  her  a  bond  to  answer  the  charge  preferred 
at  such  time,  then  appellee  had  the  right,  by  the  use 
of  reasonable  means  and  without  unnecessary  force, 
to  prevent  her  from  leaving  his  office  and  custody. 

The  evidence  is  conflicting  as  to  what  occurred 
when  appellant  and  her  daughter  attempted  to  leave 
appellee's  oflSce.  The  testimony  of  mother  and 
daughter  conduced  to  prove  that,  when  they  started 
from  the  oflSce,  appellee  got  between  them  and  the 
door,  forcibly  took  hold  of  them,  and  violently  and 
repeatedly  threw  them  back  and  against  the  walls  of 
the  oflSce,  by  which  appellant  was  frightened  and! 
injured.  The  testimony  of  appellee  and  one  other 
witness  was,  however,  to  the  effect  that  no  such  force 
was  used  by  appellee,  and  that  the  only  thing  he  did 
was  to  get  between  the  women  and  the  door,  when 
they  started  to  leave  the  oflSce,  and  that  while  in  that 
position  he  once  gently  placed  a  detaining  hand  upon 
appellant's  shoulder  to  indicate  to  her  that  she  would 
not  be  allowed  to  leave  the  oflSce.  It  further  appears 
from  the  evidence  that,  upon  the  return  of  the  con- 
stable to  appellee's  oflSce,  appellant  and  her  daughter 
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were  permitted  to  depart  upon  their  own  recog- 
nizance, and  that  neither  of  them  was  ever  brought 
to  trial.  It  is  not  our  province  to  pass  upon  the 
facts  of  the  case,  as  to  do  so  would  be  to  invade,  the 
domain  of  the  jury.  Having  weighed  the  evidence, 
the  jury  by  their  verdict  declared  their  belief  in 
appellee's  version  of  the  matters  litigated.  Accept- 
ing the  truth  of  the  verdict,  we  must  conclude  that 
appellant's  detention  of  appellee  was  not  illegal,  and 
also  that  appellee  was  not  guilty  of  the  assault  or 
battery  complained  of. 

It  is,  however,  strongly  insisted  for  appellant  that, 
though  it  be  conceded  appellee  as  a  judicial  oflBcer 
had  the  right  to  receive  appellant  as  a  prisoner  from 
the  constable,  because  of  the  offense  charged  against 
her  by  that  oflScer,  she  was,  nevertheless,  under  the 
Criminal  Code,  entitled  to  an  immediate  or  **  forth- 
with" trial  or  other  proper  disposition  of  her  case, 
and  that  it  appears  from  the  evidence  that  she  was 
unreasonably  restrained  of  her  liberty  and  was  not 
forthwith  tried.  In  view  of  the  facts  appearing  in 
the  record,  we  do  not  think  this  complaint  well 
founded.  According  to  appellant's  own  statement 
•she  was  detained  by  appellee  from  9  o'clock  a.  m.  to 
12  o'clock  noon;  but  no  other  witness  supports  her. 
The  other  witnesses  agree  that  the  time  of  her  de- 
tention did  not  exceed  an  hour,  and  it  appears  that 
during  the  whole  of  that  time  she  was  refusing  to 
submit  to  appellee,  and  by  her  angry  manner  and 
language  contributing  to  the  delay,  thereby  obstruct- 
ing him  in  taking  such  action  as  might  have  resulted 
in  her  earlier  discharge  from  custody.  fWhile  it  is 
true  that  sectons  48  and  50,  Cr.  Code  Prac,  provide 
that  an  offense  charged  against  one  brought  before 
a  magistrate  shall  be  forthwith  examined  into  by  that 
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officer,  the  word  '^forthwith"  is  not  necessarily  con- 
stmed  as  meaning  immediate.  The  construction 
given  generally  by  the  courts  to  the  words  *Mnamedi- 
ately*'  and  ^'forthwith,'*  whether  occurring  in  con- 
tracts or  statutes,  is  that  the  act  referred  to  should 
be  performed  within  such  convenient  time  as  is  rea- 
sonably requisite,  and  what  is  a  reasonable  time  is 
to  be  determined  by  the  facts  of  the  particular  case 
in  hand.']Linooln  v.  Field,  54  Ark.  471,  16  S.  W.  288; 
Pennsylvania  R.  R  Co.  v.  Reichert,  58  Md.  261; 
Pittsburgh,  V.  &  C.  Ry.  Co.  v.  Commonwealth,  101 
Pa.  192;  Martin  v.  Pifer,  96  Ind,  245;  Kent  v.  Miles, 
65  Vt.  582,  27  Atl.  194.  As  said  in  Pepper  v.  Mayes, 
etc.,  81  Ky.  678, 5  Ky.  Law  Rep.  708 ;  **But  the  author- 
ity to  arrest,  to  try,  and  to  require  bond  necessarily 
implies  that  the  accused  may  be  restrained  of  his  lib- 
erty, within  a  reasonable  limit,  pending  or  prepar- 
atory to  such  examination.  The  law  does  not  require 
a  judicial  officer  to  hold  his  court  at  all  hours  of  the 
night  and  day,  nor  does  it  require  that  he  should  do 
violence  to  his  conscience  by  holding  an  examining 
court  on  the  Sabbath,  although  the  proceeding  of  an 
examining  court  held  on  that  day  may  be  valid.  Nor 
does  the  law  require  or  permit  such  an  officer  to  try 
one  who  is  temporarily  incapacitated  by  drink  to 
attend  to  or  understand  the  charge  preferred  against 
him.  The  situation  was  this:  The  hour,  11:30  p.  m. 
Saturday.  Appellant  brought  before  the  justice  of 
the  peace  on  a  warrant  sworn  out  by  the  affidavit  of 
appellant's  son,  in  which  the  son  makes  oath  that 
appellant  had  threatened  to  take  his  life,  and  that  it 
will  be  endangered  so  long  as  appellant  is  not  re- 
strained in  his  liberty.  Appellant  is  crazed  with 
drink  and  manifests  his  dangerous  character  in  the 
presence  of  the  court  by  cursing  an  officer.    What, 
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then,  was  the  justice  to  dol  It  was  manifestly  too 
late  to  try  the  accused  before  midnight  if  he  had  been 
in  condition,  and  the  law  does  not  compel  the  justice 
to  hold  his  court  on  the  Sabbath.  Certainly  the  justice 
would  not  have  been  justified  in  turning  appellant 
loose  upon  the  community,  with  the  probability,  as 
shown  by  the  affidavit,  that  he  would  take  the  life  of 
his  son  before  morning. "  In  view  of  the  authorities 
supra  and  the  facts  of  the  case  at  bar,  we  are  not 
inclined  to  disagree  with  the  finding  of  the  jury  that 
appellant  was  not  unreasonably  restrained  of  her 
liberty  by  appellee. 

Without  noticing  in  detail  appellant's  objections  to 
the  trial  court's  ruling  in  admitting  and  rejecting 
testmony,  it  is  sufficient  to  say  that  no  prejudicial 
error  in  respect  thereto  appears  to  have  been  com- 
mitted by  the  court  The  same  may  also  be  said  as 
to  the  instructions;  for,  on  the  whole,  they  did  not 
withhold  from  the  jury  any  essential  aspect  of  the 
law  applicable  to  the  case. 

Judgment  affirmed. 
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CASE  65.— ACTION  BY  THE  LOUISVILLE  ft  NASHVILLB  R. 
R.  CO.  AGAINST  UELTSCHI'S  EXECUTORS  TO  OB- 
TAIN A  NEW  TRIAL  ON  THE  GROUND  OP  NEWLY 
DISCOVERED  EVIDENCE.— October  3. 

Louisville  &  N.  R.  R.  Go.  v.  Ueltechi's  Admr. 

Appeal  from  Famklin  Circuit  Court 

R.  L.  Stout,  Circuit  Judge. 

From  a  judgment  of  dismissal  plaintiff  appeals — 
AfSrmed. 

1.  New  Trial  —  Newly  Discovered  Evidence  —  Cumulative  Evl- 
dence. — In  an  action  against  a  railway  company  for  the  death 
of  a  pedestrian  at  a  crossing,  a  witness  testified  that  she  saw 
him  near  the  crossing,  and  then  went  into  the  house,  and 
shortly  the  train  passed.  Another  witness  testified  that  he 
saw  the  pedestrian,  that  he  stopped  and  looked  up  and  down 
the  tirack,  and  that  the  witness  walked  about  8  or  10  feet, 
when  the  train  rushed  by.  Held,  that  the  evidence  of  the 
latter  witness  was  merely  cumulative,  and  not  indispensable 
to  a  recovery  by  plain>tifts  and  a  new  ttrlal  on  the  ground  of 
newly  discovered  evidence  that  the  latter  witness'  testimony 
was  false  was  properly  refused. 

t.  Sfune. — ^A  new  trial  will  not  be  granted  to  enable  the  defeated 
party  to  introduce  new  evidence,  unless  the  reasons  why  it 
shoiAd  be  done  are  strong,  and  it  is  made  to  appear  with 
reasonable  certainty  that  injustice  will  result  unless  the  relief 
is  granted. 

8.  Appeal — ^Effect  as  to  Motion  for  New  Trial.— Where,  pending 
an  appeal  by  a  party  against  whom  a  judgment  has  been 
rendered,  he  discovers  within  the  time  allowed  by  law  a  cause 
for  opening  the  judgment  in  the  lower  court,  he  will  not  be 
denied  the  right  to  do  so  because  he  is  prosecuting  an  appeaL 

JOHN  T.  SHELBY,  Attorney  for  appellant. 

IRA  JULIAN  of  counsel. 
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On  the  question  of  diligence  In  malUng  this  application  for  a 
new  trial,  we  submit  that  under  subsection  7  of  section  340,  Civil 
Code,  the  newly  discovered  evidence  authorizing  a  new  trial  is 
such  as  the  party  "could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial."  The  question  of  diligence, 
the^refore,  is  one  which  relates  only  to  the  matter  of  the  produc- 
tion of  the  testimony  at  the  original  trial,  and  it  does  not  at  all 
relate  to  the  nuitter  of  tne  discovery  after  the  trial  and  judgment. 

Under  section  344,  if  the  evidence  be  discovered  after  the  trial 
at  which  the  judgment  is  rendered,  the  application  for  the  new 
trial  must  be  made  "not  later  than  the  second  term  after  the  dis- 
covery." This  is  the  only  limitation.  It  will  be  noted  that  the 
words  are  not  "After  the  time  when  by  the  exerclG^e  of  reasonable 
diligence  it  might  have  been  discovered,"  but  simply  "not  later 
than  the  second  term  after  the  discovery." 

B.  G.  WILLIAMS  for  appellee. 

J.  H.  HAZELRIGG  of  counsel. 

POINTS  AND  AUTHORITIES  CITED. 

1.  No  separation  of  law  and  facts  on  motion  for  new  trial.  The 
Albion  Company  v.  Ellinger,  19  Ky.  Law  Rep.,  1886;  same,  p.  1981; 
Helm  V.  Coffey,  80  Ky.,  176;  Henderson,  etc.,  v.  Dupree,  etc.,  82 
Ky.,  681;  Beeler  v.  Sandidge,  20  Ky.  Law  Rep.,  1581;  Day  v. 
Adams,  20  Ky.  Law  Rep.,  1827;  American  Mutual  Aid  Society  v. 
Bronger,  91  Ky.,  406;  Hatfield  v.  Adams,  96  S.  W.,  583. 

2.  As  to  vigilance.  Section  344,  Civil  Code;  Price's  Adm'r  v. 
Thompson,  84  Ky.,  224;  Chandler  v.  Thompson,  30  Fed.  Rep.,  38; 
Chicago  &  Eastern  Railroad  Company  x.  McKeehan,  5  Ind.  Ap- 
peals, 124. 

3.  Materiality.  City  of  Chicago  v.  Edison,  43  HI.  Appeals,  417; 
Allen  V.  Perry,  69  Ky.,  85;  71  Wisconsin,  641;  Fleet  v.  Hollenkamp, 
52  Ky.,  219;  Scott  v.  Scott's  Executrix,  82  Ky.,  328;  Coffey  v.  Proc- 
tor Coal  Co.,  14  Ky.  Law  Rep.,  416;  Nichols  v.  Mechanics  Insur- 
ance Co.,  16  N.  J.  Law;  City  of  Paris  v.  Marrell,  52  111.  Appeals, 
121;  3  Graham  and  Waterman,  1537. 

4.  Must  be  upon  the  issue.  Clark  v.  Rutledge,  9  Ky.,  381;  Bar- 
rett V.  Belske,  7  Ky.,  348;  Shreve  v.  Baxter,  71  Ind.,  352;  Hargis 
V.  Price,  34  Ky.,  79;  Pindley  v.  Tyler,  11  Ky.,  161;  Carpenter  v. 
Coy,  67  Barbee,  411. 

5.  The  newly  discovered  evidence  must  not  be  merely  cumular 
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tdve.     Richardson  Bros.  &  Co.  v.  Huff,  19  Ky.  Law  Rep.,  1428; 
Aetna  Insurance  Co.  v.  Sparke,  62  Ga.,  187. 

Opinion  op  the  Court  by  Judge  CABBoiOi — ^Affirm- 
ing. 

This  is  an  action  to  obtain  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  On  the  origi- 
nal trial,  in  which  appellees  obtained  judgment  for 
damages  growing  out  of  the  death  of  their  testator, 
caused  by  the  negligence  of  appellant  in  failing  to 
give  proper  warning  of  the  approach  of  its  train  to 
the  public  crossing  at  which  he  was  struck,  three 
defenses  were  made:  First,  that  Ueltschi  was  not 
killed  at  a  public  crossing;  second,  that  he  was  guilty 
of  such  contributory  negligence  as  defeated  a  re* 
covery;  and,  third,  that  the  appellant  was  not  guilty 
of  any  negligence.  In  the  course  of  the  trial  a  wit- 
ness named  Garland  McDonald  testified  in  substance 
that  he  was  standing  in  the  door  of  a  blacksmith's 
shop  and  saw  decedent  as  he  approached  the  track, 
and  when  within  a  few  feet  of  it,  at  the  point  where 
he  was  killed,  stop  and  look  up  and  down  the  track. 
It  is  stated  in  the  petition,  which  was  filed  in  De- 
cember, 1906,  that  appellant  discovered  a  few  months 
before  that  McDonald  was  not  in  the  shop  or  in  the 
vicinity  where  he  claimed  to  have  been,  and  did  not 
see  or  know  anything  about  how  the  accident  oc- 
curred ;  that  he  was  induced  by  the  payment  of  money 
to  make  the  statements  given  in  evidence  by  him, 
which  were  in  every  particular  false  The  lower 
court,  after  hearing  evidence  introduced  for  and 
against  the  petition,  dismissed  it,  and  appellant 
prosecutes  this  appeal. 

The  evidence  as  to  whether  McDonald  was  or  not 
at  Ueltschi's  on  the  day  he  was  killed  is  very  conflict- 
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ing.  It  is  extremely  diflScult  to  arrive  at  any  satis- 
factory conclusion  concerning  this  disputed  point 
There  is  strong  evidence,  supported  by  persuasive 
circumstances,  tending  to  show  that  McDonald  on  the 
day  of  the  accident  was  at  Lacefield's  some  two  miles 
distant  from  Ueltschi's  place.  On  the  contrary, 
several  witnesses  testified  that  he  was  at  Ueltschi's. 
But  this  controverted  question  we  do  not  feel  it 
necessary  to  determine,  as  if  it  be  admitted  that 
McDonald  was  not  at  Ueltschi's  and  that  he  gave 
false  testimony  on  the  trial,  there  was  other  evidence 
introduced  upon  the  points  about  which  McDonald 
testified  suflScient  to  take  the  case  to  the  jury  and  to 
sustain  a  verdict  This  conclusion  is,  we  think,  fully 
supported  by  the  following  statement  of  facts  con- 
tained in  the  opinion  found  in  97  S.  W.  14,  29  Ky. 
Law  Rep.  1136:  *'The  residence  of  the  decedent  was 
upon  the  north  side  of  the  railroad  track,  and  there 
were  three  other  small  houses,  ,used  as  a  buggy  house, 
hen  house,  and  shop,  on  the  same  side  of  the  track, 
west  of  the  dwelling.  The  dwelling  was  5p  or  60 
yards  from  the  track.  Across  the  railroad  from  the 
bouse  was  the  bam,  crib,  and  stable  of  decedent.  The 
public  toad  crossed  the  railroad,  at  grade,  at  a  point 
almost  between  the  house  and  the  bam.  The  railroad 
curves  slightly  to  the  north,  just  beyond  this  crossing, 
and  runs  through  a  deep  cut.  Decedent  and  his 
family  used  this  public  crossing  over  the  railroad  in 
passing  to  and  from  their  house  to  the  bam  on  the 
opposite  side  of  the  track.  About  noon  on  May  2, 
1904,  the  decedent  and  his.  hired  hand  and  two  boys 
were  engaged  in  some  kind  of  work  in  his  banu  He 
left  the  bam,  as  stated  by  the  hired  man,  to  go  over 
to  the  house  to  telephone  one  of  his  boys,  who  was  in 
Frankfort,  to  come  home.    He  said  he  would  oonie 
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back  in  a  few  minutes.  He  stayed  at  the  house  but  a 
short  time,  and  started  back  to  the  bam.  It  was 
raining  at  the  time,  and  he  took  a  gum  coat  and  threw 
it  over  his  shoulders,  and  started  down  a  little  path 
which  led  from  the  house  to  the  public  crossing,  in 
the  direction  of  the  bam.  Miss  Freda  Humey,  a 
young  lady  whom  the  Ueltschi  family  had  raised,  was 
out  on  the  side  porch,  and  saw  him  go  down  the  path 
in  the  direction  of  the  bam,  and  when  he  had  nearly 
reached  the  railroad  track  at  the  crossing  she  turned 
and  went  into  the  house.  When  he  had  approached 
within  8  or  10  feet  of  the  track,  he  paused,  looked 
up  and  down  the  track,  and  then  started  over 
towards  the  bam,  and  this  was  the  last  seen  of  him 
alive.  In  a  very  short  time  thereafter  the  train 
passed  by,  and  he  was  found  at  a  point  in  the  field, 
250  yards  or  more  from  the  crossing,  where  he  was 
seen  by  one  of  the  trainmen  to  fall  from  the  cow- 
catcher or  pilot  of  the,  engine.  *  *  •Miss  Freda  says 
that  she  had  barely  had  time  to  walk  across  the  porch 
and  through  one  room  when  the  train  passed.  Gar- 
land MicDonald,  who  was  standing  in  the  shop  door, 
and  saw  decedent  as  he  approached  the  track,  and 
stopped,  or  halted,  and  looked  up  and  down  tne  track, 
says  that  he  walked  but  8  or  10  feet  to  his  anvil  in 
the  shop  when  the  train  rushed  by.''  McDonald's 
evidence  was  merely  cumulative,  and  not  indispensa- 
ble to  a  recovery  by  appellees;  nor  can  it  be  fairly 
said  that  in  the  absence  of  this  evidence  the  result 
would  not  have  been  the  same. 

New  trials  are  reluctantly  granted ;  and,  when  dis- 
puted matters  have  been  fully  litigated,  the  courts 
will  not  reopen  a  case  for  the  purpose  of  enabling  the 
defeated  party  to  introduce  new  evidence,  unless  the 
reasons  why  it  should  be  done  are  very  strong,  and 
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it  is  made  to  appear  with  reasonable  certainty  that 
injustice  or  wrong  would  result  unless  the  relief  was 
granted,  and  another  opportunity  allowed  to  relitigate 
the  question  in  issue.  This  court  has  frequently  had 
before  it  applications  for  new  trials  upon  the  ground 
of  newly  discovered  evidence,  and  it  has  uniformly 
been  held  that  a  new  trial  will  not  be  granted  when 
the  point  upon  which  it  is  sought  was  in  issue  in  the 
former  trial,  unless  the  discovered  evidence  be  of 
such  a  permanent  and  unerring  character  as  to  pre- 
ponderate greatly  or  have  a  decisive  influence  upon 
the  evidence  to  be  overturned  by  it.  And  especially 
does  this  rule  obtain  with  respect  to  parol  testimony. 
Price  V.  Thompson,  84  Ky.  219,  8  Ky.  Law  Rep.  201, 
1  S.  W.  408;  Torian  v.  Terrell,  122  Ky.  745,  29  Ky. 
Law  Rep.  306,  93  S.  W.  10;  Mercer  v.  Mercer,  87 
Ky.  21,  9  Ky.  Law  Rep.  870,  884,  7  S.  W.  307;  Allen 
v.  Perry,  6  Bush  (Ky.)  85;  Richardson  v.  Huff,  43 
S.  W.  454,  19  Ky.  Law  Rep.  1428.  Keeping  in  mind 
that  McDonald's  evidence  was  parol,  and  that  it  was 
upon  a  point  directly  put  in  issue  and  concerning 
which  several  witnesses  testified,  it  must  be  conceded 
that  it  was  cumulative,  and  it  cannot  be  said  to  have 
been  so  conclusive  as  to  have  had  a  decisive  influence 
upon  the  jury  who  hear  it. 

Another  reason  for  denying  a  new  trial  is  that  here 
the  attempt  is  to  impeach  the  testimony  of  a  witness 
who  testified  on  the  original  trial.  It  is  not  claimed 
that  any  new  evidence  bearing  upon  the  substantive 
issues  involved  in  the  trial  has  been  discovered ;  but 
the  argument  is  made  that  the  evidence  of  a  witness 
who  testified  in  behalf  of  the  successful  party  was 
false,  and  a  new  trial  is  sought  to  afford  opportunity 
to  contradict  the  testimony  given  by  this  witness. 
So  far  as  our  investigation  goes,  we  have  not  been 
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able  to  find  any  authority  to  support  the  position 
that  a  new  trial  may  be  granted  for  the  sole  purpose 
of  impeaching  the  testimony  of  a  witness  whose  evi- 
dence is  merely  cumulative.  On  the  contrary,  the  rule 
seems  to  be  that  newly  discovered  evidence  which 
only  tends  to  discredit  or  impeach  such  an  opposing 
witness  will  not  authorize  a  new  trial.  L.  &  N.  K 
R.  Co.  V.  Tinkham's  Adm^r,  44  S.  W.  439, 19  Ky.  Law 
Rep.  1784;  Barrett  v.  Belshe,  4  Bibb  (Ky.)  348; 
Pindly  v.  Tyler,  1  Litt.  (Ky.)  161;  Louisville  Lis. 
Co.  V.  Hoffman,  24  Ky.  Law  Rep.  980,  70  S.  W.  403. 
It  would  seem,  however,  that  if  the  verdict  or  decision 
rested  upon  the  testimony  of  a  witness,  or  his  testi- 
mony was  of  a  decisive  or  controlling  character,  and 
it  could  be  shown  by  newly  discovered  evidence  that 
hds  evidence  was  false,  it  would  be  allowable  to  grant 
a  new  trial  upon  this  showing.  Illinois  Central  R. 
Co.  V.  MoManus,  67  S.  W.  1000,  24  Ky.  Law  Rep.  81. 
But  this  latter  proposition  is  not  before  us  in  this 
proceeding,  and  it  is  not  necessary  to  further  discuss 
it 

A  question  of  practice  has  been  raised  that  we  will 
dispose  of.  When  the  petition  for  a  new  trial  waa 
filed,  an  appeal  on  behalf  of  plaintiff  from  the  judg- 
ment sought  to  be  vacated  was  pending  in,  this  court, 
and  the  question  is  made  as  to  the  right  of  a  party 
to  institute  and  maintain  an  action  to  set  aside  a  judg- 
ment while  he  is  in  another  proceeding  and  court 
seeking  to  have  it  reversed.  The  Code  limits  the  time 
in  which  an  action  to  vacate  a  judgment  on  the  ground 
of  newly  discovered  evidence  must  be  made;  and  if 
a  party  who  has  prosecuted  an  appeal  from  a  judg- 
ment against  him  could  not,  pending  the  appeal, 
institute  bis  action  in  the  lower  court  to  have  a  new 
trial,  and  was  obliged  to  wait  until  his  appeal  had 
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been  finally  diepoeed  of,  it  might  happen  that  the 
time  in  which  an  action  to  open  the  judgment  could 
))e' filed  had  expired,  and  the  result- would  be  that, 
however  meritorious  the  reasons  for  granting  a  new 
trial,  it  must  be  denied  because  the  application  was 
not  made  in  time ;  and,  as  the  reasons  for  a  new  trial 
could  not  be  brought  to  the  attention  of  this  court, 
the  party  would  be  entirely  without  remedy.  When, 
pending  an  appeal  by  a  party  against  whom  judgment 
has  been  rendered,  he  discovers  within  the  time 
allowed  by  the  Code  any  cause  for  opening  the  judg- 
ment by  an  action  in  the  lower  court,  he  will  not  be 
denied  the  right  to  do  so  because  he  is  prosecuting 
an  appeal  from  the  judgment 

Perceiving  no  error,  the  judgment  must  be  affirmed. 


CASE  66.— PROSECUTION  AGAINST  THE  CINCINNATI.  N.  O. 
&  T.  P.  Ry.  Co.  FOR  CARRYING  INTOXICATING 
UQUOR8  INTO  A  LOCAL.  OPTION  DISTRICT.— Octo- 
ber  8. 

Ginciimati,  N.  O.  &  T.  P.  Ry.  Co. 
y.  Commonwealth 

Appeal  from  Boyle  Circnit  Conrt 

W.  C.  Bell,  Circnit  Jndge. 

Defendant  ccmvicted  and  appeals. — ^iteveraed. 

1.  Intozicatiiig  Li^nore  —  Offefnsea  —  TraJisportatlom.  —  Whefe  a 
career  received  in  another  state  intoxicating  liquor  consigned 
to  a  person  in  Hie  state,  and  delivered  tbe  same  to  htas  In  a 
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county  where  the  local  option  law  prevailed,  its  act 
within  Acts  1906,  p.  320,  c.  63,  declaring  it  unlawful  for  a 
common  carrier  to  bring  into  or  deliver  in  any  county,  eta, 
where  the  sale  of  intoxicating  liquor  is  prohibited,  any  Intox*^ 
dcating  liquor. 

2.  Commerce — Interstate  Commerce — Regulation  by  States. — ^Un- 
der the  provision  of  the  Constitution  of  the  United  States 
tthat  Congress  shall  have  power  to  regulate  commerce  among 
the  several  states,  Acts  1906,  p.  320,  c.  63,  which  undertake  to 
Impede,  burden,  or  regulate  the  bringing  of  Intoxicating 
liquors  by  carriers  into  the  state,  is  unconstitutional  and  void. 

8.  Same — ^Intoxicating  Liquor. — That  llquon:  was  taken  from  a 
point  in  Kentucky  to  a  point  outside  the  state,  and  from  there 
shipped  back  to  a  consignee  in  Kentucky,  for  the  purpose  oC 
evading  the  local  option  law  of  Kentucky,  did  not  as  against 
the  carrier  render  such  shipment,  subject  to  state  regulation, 
as  not  being  interstate  commerce. 

4.  Same. — Whether  a  carrier  knew  that  the  commodity  presented 
for  transportation  from  one  state  to  another  was  malt  liquor, 
or  that  the  point  to  which  shipped  was  In  a  local  option  dis- 
trict, Is  immaterial  as  affecting  the  liability  of  such  shipment 
to  the  state  regulation. 

CHARLES  H.  RHODES  attorney  for  appellant. 

JOHN  GALVIN  of  counsel. 

The  appellant  being  a  conunon  carrier  engaged  in  interstate 
commerce,  carried  the  case  of  beer  from  Cincinnati,  Ohio,  to 
Danville,  Ky.,  and  there  delivered  it  to  the  consignee  in  pur- 
suance of  a  contract  made  by  it  with  the  shipper  in  Cincinnati. 
In  making  and  performing  that  contract  of  shipment  the  appellant 
was  engaged  in  Interstate  commerce,  and  the  statute  which  made 
the  doing  of  that  thing  an  offense,  is  repugnant  to  the  commeroe 
clause  of  the  Constitution  of  the  United  States* 

AUTHORITIES  CITED. 

Lottery  Cases,  188  U.  S.,  pp.  321-352;  Wabash,  St.  L.  ft  Pa.  Ry. 
Co.  V.  Illinois,  118  U.  S.,  p.  557;  Vance  v.  Vandercook  Co.,  170  U. 
S.,  pp.  ?38-444;  Bowman  v.  C.  &  N.  Ry.  Co.,  125  U.  S.,  p.  466; 
Leisy  v.  Hardin,  135  U.  S.,  pp.  100-110;  Heyman  v.  Southern  Ry. 
Co.,  203  U.  S.,  p.  270;  Rhodes  v.  Iowa,  170  U.  S.,  pp.  412-416;  Lord 
v.  Goodall,  N.  P.  S.  S.  Co.,  102  U.  S..  p.  541;  Pacific  Coast  S.  S. 
Co.  V.  R.  R.  Commissioners,  18  Fed.  Rep.,  p  10;  Hanley  v  Kansas 
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Olty  Ry.  Co.,  187  U.  S.,  pp.  617-619;  American  Express  Co.  v.  Iowa, 
196  U.  S.,  p.  133;  Adams  Express  Co.  v.  Iowa,  196  U.  S..  p.  147; 
Adams  Express  Co.  v.  Commonwealth,  decided  in  May,  1907,  by 
the  Supreme  Court  of  U.  S.;  Ky.  Stats.,  section  5557B;  Ball  v. 
Commonwealth,  81  Ky.,  p.  663;  Session  Acts  1906,  p.  320. 

N.  B.  HAYS,  Attorney  General,  for  commonwealth.  ^ 

Under  the  rulings  of  the  Supreme  Court  of  the  United  States, 
the  appellant  could  not  refuse  to  carry  the  package  when  ten- 
dered to  it  at  Cincinnati,  Ohio,  and  although  it  was  shipped  from 
Newport  by  automobile  or  otherwise  to  its  freight  staition  in  Ohio 
and  from  there  to  Danville,  it  seems  under  the  ruling  of  the 
Supreme  Court  in  the  case  of  Hanley  v.  Kansas  City  R.  R.,  187 
V.  S.,  619,  it  was  an  interstate  commerce  shipm^t.  Under  the 
ruling  in  this  case  and  the  similar  rulings  in  the  Adams  Express 
Company  cases  recently  decided,  and  the  cases  therein  referred 
to,  we  are  of  the  opinion  that  the  transportation  by  the  appellant 
company  was  and  is  an  interstate  shipment  and  is  within  itself 
Intersitate  commerce,  and  it  is  therefore  not  liable.  I  do  not  feel 
that  it  is  my  duty  to  contend  for  a  legal  proposition  which  I  be- 
lieve to  be  unsound. 


Opinion  op  the  Court  by  Judge  Barker-^— B^vers- 
ing. 

The  appellant,  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railroad  Company,  was  indicted  by  the  grand 
jury  of  Boyle  connty,  charged  with  the  offense  of 
transporting  liquor  into  Boyle  county  where  the  local 
option  law  prevails,  in  contravention  of  the  provisions 
of  an  act  of  the  General  Assembly  of  the  Common- 
wealth of  Kentucky  approved  March  21, 1905.  entitled 
^*An  act  to  regulate  the  carrying,  moving,  delivering, 
transferring,  or  distribution  of  intoxicating  liquors 
in  local  option  districts.''  Acts  1906,  p.  320,  c.  63. 
A  plea  of  not  guilty  was  entered,  and  a  trial  resulted 
in  the  conviction  of  the  defendant  and  the  infliction 
of  a  fine  of  $60  of  which  it  is  now  complaining. 

The  evidence  showed  that  appellant  is  a  railroad 
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oorporation  whose  northern  terminus  is  in  Ohio,  and 
whose  southern  is  in  the  state  of  Tennessee,  and  that 
it  is  engaged  in  the  business  of  a  common  carrier 
between  its  terminii  and  all  immediate  points  along 
its  line;  and  it  received  in  the  city  of  Cincinnati,  in 
the  regular  course  of  business,  a  box  containing  five 
gallons  of  beer  in  bottles,  which  was  consigned  to 
Henry  Silliman,  in  Danville,  Ky. ;  that,  as  a  common 
carrier,  it  transported  this  box  from  Cincinnati  to 
Danville,  and  there  delivered  it  to  the  consignee- 
There  can  be  no  doubt  that  this  act  of  the  defendant 
(appellant)  i^  directly  within  the  prohibition  of  the 
statute  under  which  the  indictment  was  framed,  and 
that,  if  it  is  within  the  province  of  a  State  by  its  laws 
to  regulate  or  control  interstate  commerce,  then  the 
conviction  and  punishment  of  the  defendant  was  just 
and  proper.  It  has  been  a  well-settled  principle  ever 
since  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.) 
1,  6  L.  Ed.  23,  that  under  the  Constitution  of  the 
United  States  the  right  ''to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes,  *'  is  exclusively  within  the 
province  of  Congress,  and  that  any  State  statute 
which  undertakes  to  impede,  burden,  or  regulate  such 
commerce  is  unconstitutional  and  void.  Brown  v. 
Maryland,  12  Wheat.  (U.  S.)  419,  6  L.  Ed.  678; 
License  Cases,  5  How.  (U.  S.)  504,  12  L.  Ed.  256; 
Leisy  V.  Hardin,  135  U.  S.  100,  10  Sup.  Ci  681,  34 
L.  Ed.  128;  American  Express  Co.  v.  Iowa,  196  U. 
S.  133,  25  Sup.  Ct.  182,  49  L.  Ed.  417;  Adams  Express 
Co.  V.  Iowa,  196  U.  S.  147,  25  Sup.  a.  185,  49  Lu 
Ed.  424;  Vance  v.  Vandercock  Co.,  170  U.  S.  438^ 
18  Sup.  Ct.  674,  42  L.  Ed.  1100;  Bowman  v.  C.  &  IT. 
Ry.  Co.,  125  U.  S.  465,  8  Sup.  Ct.  689,  1062,  31  K 
Ed.  700;  Ehodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct. 
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664,  42  L.  Ed.  1088;  Lord  v.  Goodall,  N.  P.  S.  S.  Co., 
102  U.  S.  541,  26  L.  Ed.  224;  Pacific  Coast  S.  S.  Co. 
V.  E.  E.  Commissioners  (C.  C.)  18  Fed,  10;  Hanley 
V.  Kansas  City  Ey.  Co.,  187  U.  S.  617,  23  Sup.  Ct. 
214,  47  L.  Ed.  333. 

We  do  not  think  the  fact  that  the  liquor  in  question 
was  brought  from  Kentucky  to  Cincinnati  by  the  con- 
signor, and  there  shipped  to  the  consignee  in  Ken- 
tucky, in  any  wise  changed  the  legal  complexion  of 
the  transaction  from  one  of  legitimate  interstate  com- 
merce, or  that  it  had  any  tendency  to  bring  it  within 
the  purview  of  a  State  statute.  In  the  case  of  Hey- 
man  v.  Southern  Ey.  Co.,  203  U.  S.  270,  27  Sup.  Ct. 
104,  51  L.  Ed.  178,  the  Supreme  Court  of  the  United 
States  held  that  the  common  carrier  was  compelled 
to  carry  liquor  from  one  state  into  another  when  it 
was  tendered  for  transportation  in  the  regular  course 
of  business  and  was  bound  to  deliver  it  to  the  con- 
signee, and  that  no  state  law  could  be  applied  until 
the  liquor  had  been  actually  delivered  into  the  posses- 
sion of  the  consignee.  In  the  case  of  Ehodes  v.  Iowa, 
170  U.  S.  412,  18  Sup.  Ct.  664,  42  L.  E.  1088,  it  was 
held  that,  where  liquor  was  shipped  from  Illinois  into 
Iowa,  the  statutes  of  the  latter  state  could  in  no  wise 
control  the  transaction  in  transit  or  before  it  was 
delivered  to  the  consignee.  In  the  case  of  Lord  v. 
Goodall,  N.  P.  S.  S.  Co.,  120  U.  S.  541,  26  L.  Ed.  224, 
it  was  held  that  where  goods  were  shipped  from  one 
point  in  a  state  to  another  point  in  the  same  state,  by 
means  of  coastwise  navigation  on  the  high  seas,  the 
shipment  was  one  of  interstate  commerce,  and  beyond 
regulation  by  the  state  In  Pacific  Coast  S.  S.  Co.  v. 
E.  E.  Commissioners  (C.  C.)  18  Fed.  10,  Mr.  Justice 
Field  said:  ''To  bring  th«  transportation  within  the 
control  of  the  State,  as  part  of  its  domestic  commerce, 
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the  subject  transported  must  be  within  the  entire 
voyage  under  the  exclusive  jurisdiction  of  the  State" 
And  in  Hanley  v.  Kansas  City  Ry.  Co.,  187  U.  S.  617, 
23  Sup.  Ct.  214,  47  L.  Ed.  333,  the  Supreme  Court, 
after  quoting  with  approval  the  language  of  Mr. 
Justice  Field  above  stated,  held  that  a  shipment  from 
one  point  in  Arkansas  to  another  point  in  that  State 
by  a  continuous  journey  by  rail,  but  which  in  the 
course  of  transportation  passed  out  of  the  State  of 
Arkansas  into  the  Indian  Territory,  and  then  back 
again  into  Arkansas,  was  interstate  commerce,  and 
could  not  be  regulated  or  controlled  by  legislation  of 
the  state  of  Arkansas. 

The  question  of  the  shipment  on  the  part  of  the 
consignor  being  a  trick  or  device  to  evade  the  local 
option  laws  of  Kentucky  has  no  place  in  the  trans- 
action, so  far  as  the  common  carrier  is  concerned. 
It  cannot  be  a  trick  or  device  inimical  to  law  to  do 
that  which  the  carrier  not  only  had  a  right  to  do, 
but  which  it  was  under  law  bound  to  do.  As  a  com- 
mon carrier  of  interstate  commerce,  it  could  not 
refuse  the  shipment.  So  far  as  it  was  concerned,  the 
State  had  no  power  to  regulate  its  business,  and  it 
could  not  be  said  to  violate  by  trick  or  device  laws 
which  could  have  no  application  to  its  business  or 
control  thereof.  It  was  therefore  immaterial  whether 
the  carrier  knew,  or  did  not  know,  that  the  commodity 
presented  for  transportation  was  malt  liquor,  or  that 
Boyle  county  was  a  local  option  district.  The 
Supreme  Court  of  the  United  States,  since  the  case 
of  Brown  v.  Maryland,  12  Wheat.  (U.  S.)  435,  6  L. 
Ed.  678,  has  held  that  spirituous,  vinous,  and  malt 
liquors  are  legitimate  subjects  of  interstate  com- 
merce, and  beyond  the  control  of  State  laws  when 
constituting  a  part  of  such  commerce. 
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The  evidence  in  this  case  establishing  beyond  ques- 
tion that  the  shipment  for  which  the  appellant  was 
indicted  was  interstate  commerce,  it  was  entitled  at 
the  close  of  the  testimony  for  the  State  to  a  per- 
emptory instruction  to  find  it  not  guilty,  and  the  trial 
court  erred  in  overruling  the  motion  for  such  an 
instruction. 

The  foregoing  reasoning,  however,  has  no  applica- 
tion to  the  consignor  brewing  company,  and  we 
express  no  opinion  as  to  the  validity  of  its  action  in 
tile  premises. 

The  judgment  is  reversed  for  proceedings  consist- 
ent with  this  opinion. 


CASE  67.— MOTION  BY  A.  B.  CORNBTT  AGAINST  A.  J.  ASHER, 
IN  THE  COURT  OF  APPEALS,  TO  DISMISS  THE 
APPEAL  AND  DISCHARGE  THE  SUPERSEDEAS.— 
October  4. 

Asher  v.  Comett 

Motion  denied  and  a  petition  for  a  rehearing  over- 
ruled. 

Appeal — Supersedeas. — ^Wbere  the  circuit  court -(renders  a  default 
judgment,  and  at  a  later  term  overrules  a  motion  to  set  aside 
such  Judgment  and  grant  a  new  trial,  the  appeal  then  granted 
by  the  circuit  court  is  only  from  the  judgment  denying  a  new 
trial,  and  the  supersedeas  then  issued  by  the  clerk  thereof, 
on  the  execution  of  the  supersedeas  bond  before  him,  does  not 
prevent  execution  on  the  default  judgment,  such  court,  under 
Civ.  Code  Prac,  section  734,  net  having  Jurisdiction  to  grant 
an  appeal  from  its  Judgment,  except  at  the  term  at  which  it 
was  rendered,  and  the  cierk  of  such  court  having  no  authority 
to  accept  a  supersedeas  bond  or  issue  a  supersedeas  as  to 
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such  judgment,  no  appeal  therefrom  having  been  granted  Xfy 
such  court;  section  759  providing  that  the  bond  must  be  exe- 
cuted before  the  clerk  of  the  court  graoOng  the  appeal. 

N.  J.  WELCER  aUomey  for  appeHant. 

JAMES  H.  JEFFRIES  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  O'Beab — 
Overruling  motion  to  dismiss  appeal. 

The  question  for  decision  now  in  this  case  is 
whether  appellee's  motion  to  dismiss  the  appeal 
granted  by  the  lower  court,  and  to  discharge  the 
supersedeas  issued  by  the  clerk  of  the  circuit  court, 
should  prevail.  Appellee  sued  appellant  in  assumpsit 
in  the  Leslie  circuit  court.  A  default  judgment  was 
rendered  against  appellant  at  the  February,  1907, 
term  of  that  court.  No  appeal  was  asked  for,  and 
none  was  granted  by  the  court  at  that  term.  Appel- 
lant executed  a  supersedeas  bond  before  the  clerk  of 
the  Leslie  circuit  court  and  had  issued  a  supersedeas 
staying  proceedings  upon  the  judgment  on  the  13th 
day  of  June  thereafter.  On  the  26th  day  of  June 
appellee  filed  notice,  copies  of  the  judgment  and 
supersedeas  bond,  and  moved  this  court  to  dismiss 
the  appeal  granted  by  the  lower  court  and  dift-. 
charge  the  supersedeas.  The  papers  filed  did  not  dis- 
close whether  an  order  granting  the  appeal  had  been 
m§de  by  the  circuit  court.  In  this  state  of  the  record 
the  court  entered  this  order:  '*It  appearing  from  the 
record  that  no  appeal  was  granted  before  the  execu- 
tion of  the  supersedeas,  the  clerk  was  not  authorized 
to  issue  a  supersedeas  or  to  accept  bond  It  was  void. 
There  is  no  necessity  for  quashing  it,  nor  has  the 
court  power  to  do  so  in  the  present  state  of  the 
record.     Motion  overruled.'*     It  now  appears  from 
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the  complete  record  filed  in  the  ease  that  at  the  April 
term,  1907,  of  the  Leslie  circuit  court,  appellant 
entered  a  motion  to  set  aside  the  Judgment  rendered 
at  the  February  term  and  to  grant  him  a  new  trial 
of  the  action.  Upon  hearing,  that  motion  was  over- 
ruled, and  from  the  judgment  refusing  the  new  trial 
appellant  was  granted  an  appeal  to  this  court.  It  is 
insisted  now  that  the  appeal  so  granted  was  an  appeal 
from  the  default  judgment  rendered  at  the  February 
term,  and  that  the  clerk  of  the  circuit  <50urt  was  there- 
fore authorized  to  accept  the  bond  and  issue  the 
supersedeas. 

The  circuit  court  has  not  the  jurisdiction  to  grant 
an  appeal  from  its  judgment,  except  at  the  term  of 
the  court  at  which  the  judgment  is  rendered.  Section 
734,  Civ.  Code  Prac.  An  appeal  granted  by  the  cir- 
cuit court  at  a  term  subsequent  to  the  one  at  which  the 
judgment  was  rendered  is  void.  American  Accident 
Co.  V.  Reigart,  92  Ky.  142,  17  S.  W.  280,  13  Ky.  Law 
Bep.  442.  We  construe  that  the  order  granting  the 
appeal  in  this  case  has  relation  alone  to  the  judgment 
rendered  at  the  term  of  the  court  during  which  the 
appeal  was  allowed,  to-wit,  from  the  judgment  of  the 
April  term  of  the  court  refusing  a  new  trial  of  the 
action.  A  judgment  vacating  a  former  judgment,  or 
refusing  to  vacate  a  former  judgment  and  to  grant  a 
new  trial,  is  final,  and  may  be  appealed  from.  McCall 
V.  Hitchcock,  7  Bush,  615;  Id.,  9  Bush,  66;  Pague  v.  O. 
&  K.  Railroad,  1  Ky.  Law  Rep.  399.  By  section  748  of 
the  Civil  Code  of  Practice,  a  supersedeas  shall  not  be 
issued  until  the  appellant  causes  to  be  executed  before 
the  clerk  of  the  court  which  rendered  the  judgment, 
or  the  clerk  of  the  Court  of  Appeals,  with  sufficient 
sureties,  a  bond  to  the  effect  that  appellant  shall  pay 
to  the  appellee  all  costs  and  damages  that  shall  be 
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adjudged  against  appellant  on  the  appeal,  and  also 
to  perform  and  satisfy  the  judgment  appealed  from 
if  it  should  be  affirmed.  But  by  section  759  of  the 
Civil  Code  of  Practice  it  is  provided:  '**The  bond 
must  be  executed  before  the  clerk  of  the  court  ren- 
dering the  judgment  if  the  appeal  be  granted  by  that 
court.  In  other  cases  it  must  be  executed  before  the 
clerk  of  the  Court  of  Appeals.^'  Now,  as  there  has 
not  been  an  appeal  granted  by  the  Leslie  circuit  court 
from  the  judgment  rendered  at  its  February  term, 
1907,  the  clerk  of  the  Leslie  circuit  court  was  not 
authorized  to  accept  a  supersedeas  bond  or  to  issue 
a  supersedeas  staying  proceedings  upon  that  judg- 
ment. Jones  V.  Green,  12  Bush,  127.  As  a  statutory 
bond  the  bond  is  void,  and  appellee  is  not  entitled  to 
damages  on  it  as  a  statutory  bond.  American  Acci- 
dent Co.  V.  Keigart,  supra.  Whether  it  is  valid  as 
a  common-law  bond  is  not  here  for  determination. 
Spooner  v.  Best,  8  Ky.  Law  Kep.  185.  Until  an  appeal 
is  granted  by  the  clerk  of  this  court  and  a  supersedeas 
bond  executed  before  and  a  supersedeas  issued  by 
such  clerk,  appellee  is  entitled  without  action  by  this 
court  to  have  an  execution  issued  upon  the  judgment 
rendered  at  the  February  term,  1907,  of  the  Leslie 
circuit  court.  Appellant  may  prosecute  an  appeal 
yet  from  the  judgment  last  alluded  to,  but  it  must 
first  be  granted  as  required  by  section  734  of  the  Civil 
Code  of  Practice. 
The  petition  for  rehearing  is  overruled. 
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CASE  68.— PROCEEDINGS  BY  THE  COMMONWEALTH  BY  THE 
AUDITOR'S  AGENT  TO  ASSESS  A  BANK  DEPOSIT 
AS  OMITTED  PROPERTY.— October  9. 

Commonwealth,  by,  etc.,  v.  Wathen 

Appeal  from  Marion  Circuit  Court 

I.  H.  Thurman,  Circuit  Judge. 

From  a  judgment  dismissing  the  proceedings  the 
Commonwealth  appeals — Reversed. 

Taxation — Bank  Deposits. — While  a  bank  may  credit  a  customer's 
deposit  on  his  overdue  paper  held  by  the  bank,  the  money 
belongs  to  the  customer,  and  is  subject  to  his  checks  until 
the  bank  exercises  this  right;  and,  until  this  is  actually  done, 
the  money  is  taxable  in  the  depositor's  hands  as  If  he  owed 
nothing  to  the  bank. 

JOSEPH  SOLINGER  for  t*ie  Commonwealth. 

J.  P.  THOMPSON  for  appellee. 

Opinion  of  the  Court  by  Judge  Barker— Revers- 
ing. 

This  is  a  proceeding,  commenced  by  the  auditor's 
agent,  to  assess  as  omitted  property  certain  amounts 
of  money  belonging  to  appellee  and  alleged  to  have 
been  on  deposit  to  his  credit  in  the  Farmers'  National 
Bank  of  Marion  on  assessment  day  in  the  years  1901, . 
1902, 1903, 1904,  and  1905,  respectively.  The  evidence 
shows,  without  contradiction,  that  appellee  had  on 
deposit  to  his  credit  on  the  1st  day  of  September, 
1904,  the  sum  of  $2,169,  and  on  the  1st  day  of  Sep- 
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tember,  1905,  the  sum  of  $1,044;  that  this  money  was 
not  returned  by  the  appellee  for  assessment,  and  it 
was  not  assessed  for  the  years  named,  either  as  his 
property  or  the  property  of  the  bank;  that,  at  the 
time  this  money  was  on  deposit  to  the  credit  of  the 
appellee,  the  bank  held  his  notes,  due  on  demand, 
for  sums-  aggregating  much  more  than  the  amount 
of  the  deposit  Upon  these  facts  being  made  to 
appear,  the  court  below  dismissed  the  proceedings, 
for  the  reason,  it  is  said  in  the  briefs,  that  the  bank 
had  the  right  to  credit  the  notes  by  the  amount  of  the 
deposit,  and  therefore  the  money  was  to  be  considered 
as  belonging  to  the  bank,  and  not  to  the  depositor. 
The  soundness  of  this  ruling  is  the  question  for 
adjudication. 

The  Constitution  requires  all  property  in  this  State 
not  specifically  exempted  from  taxation  to  be  assessed 
at  its  fair  cas-h  value.  It  is  conceded  that  the  prop- 
erty in  question  is  not  exempt  from  taxation  by  the 
terms  of  section  170  of  the  Constitution.  Therefore 
it  must  be  assessed,  by  the  terms  of  section  172, 
against  either  the  appellee  or  the  bank.  It  is 
admitted  that  it  has  not,  for  the  years  involved  here, 
been  assessed  as  the  property  of  either.  In  the  case 
of  Deposit  Bank  of  Owensboro  v.  Daviess  County, 
etc.,  102  Ky.  214,  19  Ky.  Law  Rep.  248,  39  S.  W. 
1041,  44  L.  R  A.  825,  on  the  subject  of  taxation  of 
deposits  as  the  property  of  the  bank,  it  was  said: 
**The  hanks  are  not  required  to  pay  tax  on4he  money 
deposited  with  them  by  their  customers,  or  on  assets 
which  represent  it.  Owing  to  the  particular  character 
of  the  business  which  they  conduct,  they  are  quasi 
trustees  of  their  depositors,  and  under  the  law  the 
depositors  are  required  to  pay  the  tax  on  the  money 
so  deposited."    Thia  language  was  cited  with  ap- 


Digitized  by 


Google 


Vol.  126.]     SEPTEMBER  TERM,  1907.  575 

Commonwealth,  by,  etc.,  v.  Wathen. 

proval  in  the  case  of  Commonwealth  v.  Bank  of  Com- 
merce, 118  Ky.  547,  26  Ky.  Law  Rep.  407,  81  S.  W. 
679.  The  question  as  to  whether  deposits  should  be 
taxed  against  the  banks  or  the  depositors  is  so  thor- 
oughly considered  and  settled  in  these  cases  that  it 
is  not  necessary  to  rediscuss  the  principle  here. 

But  it  is  insisted  that,  because  the  bank  held  the 
depositors'  notes  for  more  than  the  amount  of  the 
deposit,  and  could,  if  that  course  had  seemed  desir- 
able, have  credited  the  notes  with  the  amount  of  the 
deposit,  and  thus  absorbed  it,  therefore  the  deposit 
should  not  be  considered  the  property  of  the  depos- 
itor. Admitting,  as  we  do,  the  proposition  that  banks 
may  credit  any  money  on  deposit  belonging  to  their 
debtors  on  any  overdue  paper  of  the  debtors  held  by 
them,  the  corollary  sought  to  be  drawn  from  this 
principle  by  appellee  is  not  fairly  deducible  from  the 
premises.  In  the  first  place,  the  notes  held  by  the 
bank  were  not  due.  The  evidence  shows  they  were 
due  on  demand,  and  no  demand  seems  to  have  been 
made.  The  deposit  could  not  have  bexjn  credited  on 
paper  not  then  due.  But  we  do  not  rest  this  case  upon 
so  narrow  a  principle  as  the  difference  between  a  note 
already  due  and  one  which  is  due  on  demand, 
although  there  is  a  plain  distinction  between  them. 
Therefore,  passing  this  proposition,  we  are  of  opinion 
that,  while  a  bank  has  a  right  to  credit  the  deposit 
of  its  customer  on  any  overdue  paper  of  the  customer 
which  it  holds,  the  money  belongs  to  the  customer, 
and  is  subject  to  his  checks  until  the  bank  exerciser 
this  right ;  and  until  this  is  actually  done  the  money 
belongs  to  the  depositor  for  fiscal  purposes,  and  is 
taxable  in  his  hands  just  as  if  he  owed  nothing  to  the 
bank.  If  this  be  not  sound,  then  it  must  follow  that 
the  deposit^  altisough  not  exempted  from  taxation^ 
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was  not  taxable  at  all,  although  the  Constitution  re- 
quired it  to  be  taxed.  It  would  be  property  which,  for 
fiscal  purposes,  belonged  to  nobody.  Such  a  conclu- 
sion cannot  be  tenable.  The  bank  had  not  exercised 
its  right  to  credit  the  deposit  on  the  notes  of  the 
appellee,  and  it  necessarily  follows,  from  what  we 
have  said  before,  that  it  was  assessable  as  the  prop- 
erty of  appellee  on  the  1st  day  of  September  in  the 
years  1904  and  1905. 

For  the  reasons  indicated,  the  judgment  is  reversed, 
for  further  proceedings  consistent  herewith. 


CASE  69.— ACTION  BY  WILLIE  SKIDMORE  AND  OTHERS 
AGAINST  THE  CUMBERLAND  VALLEY  LAND  CO. 
AND  OTHERS,  INVOLVING  INFANTS'  INTEREST 
IN  LAND.— October  ^. 

Skidmore,  etc.,  v.  Cumberland  Valley 
Land  Co.,  etc. 

Appeal  from  Harlan  Circuit  Court. 

M.  J.  Moss,  Circuit  Judge. 

From  a  compromise  judgment  the  guardian  ad 
litem  of  the  infants  appeal — AflBrmed. 

Guardian  and  Ward— Care  of  Ward's  Estate— Camppomlse—Coor 
veyance  of  Land.— Under  Ky.  Stats..  1903,  section  2030.  pro- 
viding that  a  guardian,  with  leave  of  the  court,  may  compro- 
mise any  controversy  concerning  the  lands  of  his  ward,  when 
the  interest  of  the  ward  will  be  subserved  thereby,  where  a 
suit  to  determine  the  interest  of  wards  is  compromised,  the 
court  has  authority  to  order  a  coaveyance  of  the  interest 
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conceded  by  the  compromise  to  be  in  the  wards  and  to  be 
conveyed  for  a  money  consideration  under  its  terms. 

G.  A.  EYERSOLE,  guardian  ad  litem  for  appellants. 

We  contend  that  section  2030  of  the  Kentucky  Statutes  repeals 
the  power  given  in  the  General  Statutes  to  convey  the  land  of 
their  wards  by  compromise,  if  indeed  that  power  ever  existed. 

AUTHORITIES  CITED. 

Civil  Code,  sections  489,  490  and  491;  Ky.  Stats.,  sections  2034 
and  2039;  Walker  v.  Smyser,  80  Ky.,  620;  Henning  v.  Harrison,  13 
Bush,  723;  Meddes  v.  Bull,  13  Ky.  Law  Rep.,  767;  Goldsmith  v. 
Heiatt,  28  Ky.  Law  Rep.,  741;  Wormack  v.  Loair,  11  Ky.  Law 
Rep.,  6;  Bill  v.  Burgess,  15  Ky.  Law  Rep.,  41. 

Sampson  &  Sampson  attorneys  for  appellee. 

By  seotion  2030,  Ky.  Stats.,  a  guardian  Is  empowered  to  "settle 
or  compromise  any  controversy  concerning  the  landa  of  his  ward 
when  the  Interest  of  the  ward  will  be  subserved  thereby."  This 
is  to  be  done  with  leave  of  the  |  court  There  is  no  limit  as  to 
how  the  same  is  to  be  made  or  the  terma  of  such  settlement. 

If  with  leave  of  the  court  he  can  settle  he  must  also  have 
power  to  consummate  that  settlementt.  If  it  be  necessary  in 
carrying  it  out  to  convey  lands  of  the  imfant  there  must  be  some 
authority  to  do  that  and  vest  the  title. 

This  is  not  a  proceeding  to  8«11  the  Ipfants  land,  but  to  settle 
a  controversy  whereby  the  infants  get,  instead  of  'Iheir  lands,  a 
sum  of  money  which  Is  shown  to  be  its  full  value.  Walker  v. 
Smyser,  80  Ky.,  628. 

Opinion  of  the  Ooubt  by  Judge  Barker— AfSrm- 
ing.   * 

There  was  pending  in  the  Harlan  circuit  court  a 
suit  between  Mary  Jane  Skidmore  and  the  Cumber- 
land Valley  Land  Company,  in  which  was  involved, 
among  other  things,  the  validity  of  the  former's 
claim  to  own  an  undivided  interest  in  a  tract  of  600 
acres  of  land  in  Harlan  county,  Ky.     There  were 
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other  issues  in  the  case,  sneh  as  claims  of  damages 
for  trespass  in  cutting  trees,  etc.,  but  the  main  issue, 
so  far  as  the  case  in  hand  is  concerned,  was  her  claim 
to  be  the  owner  of  an  undivided  interest  in  the  land. 
There  can  be  no  question  that  the  litigation  was  gen- 
uine and  the  controversy  a  serious  one  to  her.  Dur- 
ing the  pendency  of  this  litigation,  she  died,  intestate, 
leaving  four  children,  the  infant  appellants,  Willie 
Skidmore,  Robert  Skidmore,  Victor  Skidmore,  and 
Theodore  Skidmore,  her  only  heirs  at  law.  After- 
wards J.  F.  Skidmore,  the  husband  of  Mary  Jane 
Skidmore,  was  appointed  and  qualified  as  guardian  of 
his  children,  the  appellants,  and  the  case  was  regu- 
larly revived  in  their  names  as  heirs  at  law  of  their 
mother.  The  litigation  then  continued  for  some  time. 
Afterwards  the  father  and  guardian  of  the  infants 
entered  into  an  agreement  of  compromise  with  the 
appellee  company,  by  which  it  was  agreed  that  the 
infants  were  entitled,  so  far  as  their  rights  in  the  land 
were  concerned,  to  the  claim  as  set  up  and  sought 
to  be  maintained  by  their  mother,  Mary  Jane  Skid- 
more, and  that  they  should  receive  this  interest  in 
money;  the  land  being  valued  at  $15  per  acre.  We  do 
not  set  out  the  terms  of  the  compromise  minutely;  it 
being  conceded  by  the  guardian  ad  litem,  who  prose- 
cutes this  appeal,  that  it  is  a  fair  one  so  far  as  the 
infants  are  concerned,  and  that  they,  under  its  terms, 
receive  the  full  market  value  of  the  land  claimed  by 
their  mother  if  it  was  free  from  any  controversy 
whatever.  After  this  compromise  was  agreed  upon, 
the  guardian,  and  the  children  by  him,  filed  a  petition 
in  the  case  they  were  litigating  with  the  appellee, 
setting  forth  the  terms  of  the  compromise,  that  the 
issues  involved  were  many  and  doubtful,  and  that 
their  best  interest  would  be  subserved  by  the  compro- 
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mise  in  question  being  carried  into  effect  throngh  the 
judgment  of  the  court  Some  evidence  was  taken  on 
the  merits  of  the  compromise,  and,  the  case  having 
been  regularly  submitted,  a  judgment  was  entered 
approving  its  terms,  and  directing  the  commissioner 
of  the  court  to  convey  whatever  interest  the  infant 
appellants  had  in  the  land  to  the  appellee.  As  said 
before,  the  guardians  ad  litem,  who  prosecutes  this 
action,  does  not  question  the  merits  of  the  compro- 
mise, but  challenges  the  jurisdiction  of  the  court  to 
carry  it  into  effect  as  was  done  in  this  case.  Section 
2030,  Ky.  St.  1903,  is  as  follows,:  '*  Guardian  shaU 
discharge  the  liabilities  of  the  ward  for  the  debts  of 
the  ancestor  out  of  his  personal  estate,  and  when  the 
personal  estate,  with  the  rents  of  the  real  estate  is 
not  sufl5cient  therefor,  he  may,  by  petition  to  a  court 
of  his  county  having  equity  jurisdiction,  obtain  leave 
to  sell  land  for  that  purpose.  He  shall  also  receive 
and  sue  for  the  debts  and  demands  owing  to  the  ward, 
defend  actions  against  him,  and,  with  leave  of  the 
court,  may  compound  a  debt  or  demand,  or  settle 
or  compromise  any  controversy  concerning  the  lands 
of  his  ward  when  the  interest  of  the  ward  will  be  sub- 
served thereby.^'  It  will  be  observed  that  the  language 
of  tiie  foregoing  statute,  in  so  far  as  it  relates  to 
the  subject  in  hand,  authorizes,  the  guardian,  with 
the  approval  of  the  chancellor,  to  ^^  settle  or  compro- 
mise any  controversy  concerning  the  lands  of  his 
ward  when  the  interest  of  tibe  ward  will  be  subserved 
thereby.''  This  is  a  very  broad  power,  and  is  con- 
ferred upon  the  guardian  to  enable  hina  thoroughly 
to  protect  the  interest  of  his  ward.  The  protection 
of  the  infant  against  the  disloyalty  or  negligence  of 
the  guardian  is  contained  in  the  provision  which 
laquires  the  a^^roval  of  the  chancellor  before  the 
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compromise  can  be  carried  into  eilect.     Now,  it  is 
obvious  that,  in  order  to  settle  or  compromise  all 
controversies  concerning  the  lands  of  infants,  it  must 
necessarily  often  happen,  as  in  the  case  at  bar,  that 
the  claim  of  the  infant  to  the  land  in  question  must 
be  released  and  conveyed  to  the  opposing  claimant, 
and,  when  this  happens,  the  statute  would  be  entirely 
nullified  if  the  court  did  not  have  a  right  to  carry  the 
compromise  into  effect  by  a  conveyance  of  whatever 
claim  the  terms  of  the  compromise  conceded  to  the 
infants.    This  is  a  most  beneficient  statute,  and  but 
for  it  or  some  similar  enactment,  the  interest  of  infant 
claimants  would  often  be  swallowed  up  and  lost  in 
the  precarious  chances  of  litigation.    We  do  not  think 
the  absence  from  the  statute   of  words  expressly 
authorizing  a  conveyance  to  be  made  of  the  infant's 
property  militates  against  the  conclusion  at  which  we 
have  arrived.    Where  a  power  is  expressly  and  defi- 
nitely given,  it  embraces  by  implication  all  powers 
which  are  necessary  to  the  effectual  execution  of  that 
expressly  given.    Now,  while  the  statute  under  con- 
sideration does  not  say,  in  express  language,  that 
the  guardian,  or  the  chancellor  through  his  commis- 
sioner, may  convey  the  interest  of  an  infant  in  land 
involved  in  litigation  and  which  is  the  subject  of 
compromise,  the  power  to  compromise  an  adverse 
claim  is  expressly  and  certainly  given;  and  we  think 
the  power  to  convey,  in  order  to  effectuate  the  com- 
promise, is  fairly  implied  in  the  authority  to  make 
it     Any  other  construction   than  this  must  often 
jeopardize  the  substantial  interest  of  infants  in  lands 
involved  in  litigation.     The  case  at  bar  is  a  fair 
sample  of  what  might  happen  in  such  cases  if  the 
position  of  the  guardian  ad  litem  is  sound.    By  the 
compromise  made,  the  infant  appellants  receive  sub- 
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stantially  everything  their  mother  claimed,  but  take 
it  in  money,  instead  of  the  actual  land.  If  the  litiga- 
tion is  to  proceed  without  compromise,  it  may 
peradventure  happen  that  an  adverse  decision  to  their 
interest  would  be  rendered,  and  in  the  end  they  would^. 
receive  nothing.  Certainly  it  is  to  their  material 
and  substantial  interest  that  this  compromise  should 
be  made.  It  is  one  that  any  prudent  man  acting  for 
himself  would  make  in  his  own  behalf,  for  it  elim- 
inates all  chance  of  a  total  loss  by  an  adverse  judg- 
ment. 

It  is  inconceivable  how  the  statute  could  be 
eilectually  enforced  if  there  is  not  implied  in  the 
power  to  compromise  an  adverse  claim  in  land  the 
power  to  convey  the  interest  of  the  infant  therein. 
This  proceeding  is  not  under  chapter  14,  tit.  10,  Civ. 
Code  Prac,  relative  to  the  sale  of  the  land  of  infants. 
There  it  must  be  conceded  the  power  to  sell  and 
convey  the  estate  of  an  infant  in  land  must  be 
expressly  given  in  order  to  clothe  the  court  with 
jurisdiction  to  sell.  But  here  is  a  case  where  the 
estate  of  the  infants  is  denied  and  is  a  subject  of 
active  and  adverse  litigation.  That  they  have  any 
estate  at  all  in  the  land  is  a  question  to  be  determined 
on  final  judgment,  and  is  at  least  doubtful.  These 
facts  bring  it  within  the  purview  of  the  statute  above 
quoted;  and  this  statute,  as  we  have  said  above 
authorizes  the  release  or  conveyance  by  deed  of 
their  interest  in  the  subject  of  the  controversy  in 
order  that  a  wholesome  and  beneficial  compromise 
may  be  effectuated. 

Every  interest  of  the  infants  seems  to  have  been 
safeguarded  in  the  proceedings  leading  up  to  the 
judgment  approving  the  compromise  and  ordering 
a  conveyance  by  the  commissioner  of  the  interest  of 
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the  infants  in  the  land  in  question,  and  we  are  there- 
fore Qf  opinion  that  the  judgment  should  be  affirmed, 
and  it  is  so  ordered. 


CASE  70.— ACTION  BY  AMERICAN  TOBACCO  CO.  AGAINST 
PITTSBURG,  CINCINNATI.  CHICAGO  &  ST.  LOUIS 
RY.  CO.  FOR  THE  LOSS  OF  TOBACCO  BY  BURN- 
ING OF  CAR.— October  10. 

Pittsburg,  C-,  C-  &  St,  L.  Ry.  Co. 
V,  American  Tobacco  Co. 

Appeal  from  Jefferson  Circuit  Court 

(C.  P.  Branch  1  Div.)  Emmet  Field,  Judge. 

Judgment   for   plaintiff,    defendant    appeals — Af- 
firmed. 

X.  Carriers — ^Loss  of  Goods — Delivery  to  Carrier. — A  carrier's 
liability  as  Insurer  for  a  loss  of  goo^  begins  when  the  carrier 
has  actually  received  the  goods  as  a  carrier  for  Immediate 
shipment. 

2.  Same — Bill  of  Lading--Scope. — A  bill  of  lading  Issued  by  a 
carrier  is  oniyprlma  facie  evidence  of  the  receipt  of  the  goods 
described  In  it,  being  open  to  explanation,  and  Imposing  no 
liability  on  the  carrier  as  an  Insurer  until  the  goods  are 
actually  received  by  the  carrier. 

3  Same — Evidence  of  Delivery. — Evidence  held  to  show  that 
tobacco  was  delivered  to  a  carrier  for  transportation  before 
its  destruction  by  fire,  so  as  to  charge  the  carrier  as  an 
insurer  with  liability  for  its  loss,  though  no  notice  was  given, 
to  the  cairrier  after  the  loading  had  been  completed. 

4.  Same — Delivery  to  an  Acceptance  by  Carrier.— When  goods 
designed  for  immediate  shipment  are  placed  in  a  condltfon 
to  be  carried,  in  the  usual  place  of  loading,  in  aocordance  witli 
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the  custom  of  dealing  between  the  parties,  with  the  carrier'B 
knowledge  of  the  fact  and  purpose,  or  at  the  place  of  loading 
designated  by  the  parties,  theore  is  both  a  delivery  to  and  an 
acceptance  by  the  carrier. 

C.  H.  GIBSON  for  appellant. 

POINTS  AND  AUTHORITIES. 

1.  A  bill  of  lading  issued  by  a  common  carrier  is  only  prima 
facie  evidence  of  the  receipt  of  the  goods  described  in  it.  It  is 
open  to  explanation,  and  imposes  no  liability  on  the  carrier  unless 
the  goods  are  actually  delivered.  Elliott  on  Railroads,  section 
1419;  A.  &  E.  Encyc.  of  Law,  2d  Ed.,  vol.  5,  pp.  187-8;  Hutchinson 
on  Cairirers,  sections  122,  123. 

2.  The  delivery  to  the  carrier  is  not  complete  until  notice  is 
given  that  the  shipment  is  ready  for  immediate  movement  and 
shippbig  directions  are  given.  Hutchinson  on  Carirers,  sections 
69-99;  Railroad  Co.  v.  Smyser,  38  111.;  Basnlght  v.  R.  R.  Co.  (S. 
Car.),  16  S.  E.,  323;  Tate  v.  R.  R.  Co.,  78  Miss.,  842. 

3.  A  car  was  switched  to  a  private  siding  connected  with  the 
tracks  of  an  intervening  carrier  to  be  loaded  and  switched  back 
to  appellan<j  for  carriage  over  i<ts  line.  A  bill  of  lading  was 
issued  Just  before  or  at  the  time  the  car  was  being  loaded.  Be- 
fore the  switching  line  was  given  the  customary  notice  that  the 
car  wa&  ready  to  be  moved  and  before  any  shipping  directions 
were  given,  the  car  and  contents'  were  destroyed  by  fire.  Under 
the  authorities  above  cited  there  was  no  such  delivery  to  appel- 
lant as  imposed  on  it  the  duties  or  liabilities  of  a  carrier. 

4.  Appellant  was  bound  to  ftirnish  the  car,  and  being  unable 
to  do  so  except  through  an  independent  switching  line,  in  the 
selection  of  which  it  had  no  choice,  the  switching  line  was  not 
appellant's  agent  in  the  matter,  and  appellant's  responsibility 
could  not  attach  until  the  car  was  returned  to  its  actual  pos- 
session. 

AUOUSTUS  B.  WILLSON,  attorney  for  appellee. 

ARTHUR  E.  HOPKINS  of  counsel. 

There  can  be  no  dispute  that  the  bill  of  lading  took  effect,  at 
the  latest,  two  hours  after  the  fire.  The  completing  the  loading 
of  appellant's  car  and  sealing  it  at  the  usual  place  of  delivery 
of  such  cars  at  that  warehouse  to  appellant  was,  therefore,  a 
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complete  delivery,  and  the  bill  of  lading  went  into  effect  and 
was  in  full  force  and  effect  and  the  tobacco  at  appellant's  risk 
and  under  its  control  and  out  of  appellee's  control,  two  hours  or 
naore  before  the  fire,  and  therefore  the  lose  was  appellant's  loss. 

2.  As  the  bill  of  lading  is  prima  facie  evidence  of  delivery  and 
was  !n  our  possession,  the  burden  as  to  non-delivery  shifted  to 
tne  appellant  to  prove  affirmatively  that  the  delivery  was  not  com- 
plete before  the  tobacco  was  destroyed,  and  there  is  not  a  scintilla 
of  evidence  to  show  that.  On  the  contrary  the  evidence  is  clear 
and  undisputed  that  it  was  complete  for  more  than  two  hours 
before  the  fire,  and  it  follows  that  the  evidence  of  delivery  being 
undisputed  ii  was  the  dwty  of  the  court  to  instruct  the  jury  to 
find  for  appellee. 

3»  The  shipper  performed  his  whole  duty  when  this  car  was 
loaded  and  sealed  and  the  bill  of  lading  was  in  its  possession. 
If  it  failed  to  do  all.  the  carrier  should  have  alleged  and  proved 
the  failure,  to  overcome  the  prima  facie  evidence  of  Lhe  bill  of 
lading,  and  it  did  neither. 

Opinion  of  the  Court  by  Chief  Justice  O'Rear — 
Affirming. 

Appellee  had  certain  hogsheads  of  tobacco  stored 
at  the  warerooms  of  the  Union  Warehouse  Company 
in  Louisville.  A  private  railroad  switch,  not  owned 
nor  controlled  by  appellant,  extended  alongside  the 
warehouse.  Appellee  notified  appellant  of  its  desire- 
to  ship  the  tobacco  over  appellant's  line  of  road  from 
Louisville  to  Chicago,  and  requested  that  a  car  for 
the  purpose  be  placed  on  the  siding  at  the  warehouse 
to  receive  it.  Appellant  placed  the  car  as  requested. 
The  warehouse  company  was  notified  by  appellee  to 
load  the  tobacco.  After  the  car  was  placed,  the 
warehouse  company  put  the  tobacco  on  the  platform 
of  its  warehouse  alongside  the  car,  for  the  purpose 
of  loading  it  as  soon  as  its  laborers  could  conveniently 
attend  to  it.  Appellee  was  notified  that  the  tobacco 
was  loaded,  whereupon  it  prepared  a  bill  of  lading 
in  the  customary  form  and  presented  it  to  appellant's 
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city  office  for  signature.  Appellant  signed  the  bill 
of  lading  between  12  o'clock  noon  and  1  o'clock  p. 
m.  of  that  day,  which  was  about  one  hour  in  advance 
of  the  actual  loading  of  the  tobacco.  The  tobacco 
was  loaded  about  half  past  1  or  2  o'clock  of  that 
day,  and  the  car  was  sealed  ready  for  transportation. 
The  fact  is  the  siding  was  under  the  control  of  the 
Kentucky  &  Indiana  Railroad  &  Bridge  Company,  a 
distinct  corporation,  which  transferred  cars  between 
different  points  in  the  city  of  Louisville  and  across 
the  Ohio  river  by  means  of  its  own  tracks  and  bridge 
in  connection  with  the  tracks  of  connecting  railroads. 
About  4  o'clock  p.  m.  of  the  day  on  which  the  tobacco 
was  loaded,  and  before  the  car  was  removed,  a  fire 
occurred  in  the  neighborhood,  which  extended  to  the 
warehouse  property  and  burned  the  car.  The  tobacco 
was  entirely  destroyed,  or  so  materially  damaged  as 
that  it  was  worthless.  In  this  suit  by  the  shipper 
against  the  carrier,  who  had  undertaken  to  carry  the 
tobacco,  to  recover  for  its  loss,  the  question  for 
decision  was  whether  there  had  been  such  a  delivery 
to  the  carrier  as  that  its  responsibility  as  an  insurer 
of  the  freight  attached.  The  facts  were  not  disputed. 
"Whereupon  the  court  peremptorily  instructed  the 
jury  to  find  for  the  shipper. 

A  bill  of  lading  issued  by  a  common  carrier  is  only 
prima  facie  evidence  of  the  receipt  of  the  goods 
described  in  it.  It  is  open  to  explanation,  and  imposes 
no  liability  on  the  carrier  as  an  insurer,  unless  the 
goods  are  actually  delivered.  Elliott  on  Railroads, 
section  1419;  Hutchinson  on  Carriers,  sections  121- 
123.  If  the  fact  had  been  that  the  goods  had  been 
destroyed  by  fire  before  they  were  actually  delivered 
to  the  carrier,  as,  for  example,  in  this  case,  while  they 
were  still  on  the  platform  of  the  warehouse,  the 
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■ 

carrier  would  not  have  been  liable  as  an  insurer,  not- 
withstanding its  receipt  evidenced  by  the  bill  of 
lading.  Its  liability  depends  npon  the  fact  as  to 
whether  it  has  actually  received  the  goods  as  a  car- 
ri«  for  inunediate  shipment.  Appellant  contends 
that  the  goods  were  not  in  its  custody  until  they  had 
reached  its  own  line  of  road,  or  in  no  event  uptil  the 
goods  bad  been  loaded  upon  its  car  ready  for  ship* 
ment  and  it  had  been  notified  of  the  fact.  Railroad 
V.  Smyser,  38  111.  354,  87  Am.  Dec.  301,  Basnight  v. 
Eailroad  Co.,  Ill  N.  C.  592,  16  S.  V.  323,  and  Tate 
V  Railroad  Co.,  78  Miss.  842,  29  South,  392,  84  Am. 
St.  Rep.  649,  are  relied  upon.  We  do  not  deem  It 
material  that  appellant  did  not  own  nor  control  the 
siding  where  it  had  placed  its  car  to  receive  the 
tobacco.  It  had  assumed  to  receive  it  at  that  point, 
and  had  caused  its  car  to  be  placed  there  for  that 
purpose.  It  thereby  constituted  the  warehouse  side 
track  the  place  for  the  reception  of  the  freight,  and 
is  bound  by  the  fact,  as  much  so  as  if  it  had  been 
upon  its  own  siding  or  at  its  regular  freight  station 
in  the  city.  Certain  kinds  of  freight  can  be  conven- 
iently loaded  only  at  points  not  freight  depots. 
Where  the  parties  adopt  such  point  as  the  proper 
place  for  the  loading  of  such  freight,  and  the  goods 
are  actually  loaded  onto  the  cars  placed  at  that  point 
by  the  carrier  for  that  purpose,  the  result,  as  fixing 
the  carrier's  liability  upon  its  contract  to  safely 
carry  and  deliver  the  goods,  is  nowise  different  from 
what  it  would  be  if  it  had  received  goods 
into  its  freight  depot  for  the  same  purpose. 
Indeed,  the  receiving  of  the  goods  into  the 
freight  depot  is  not  essential  to  fixing  the 
carrier's  liability  at  all.  It  is  the  receipt  at  any  point 
for  the  purjHJse  of  carrying  them  as  freight  that 
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mitiatea  the  liability  for  their  safety.  If  the  carrier 
and  its  shippers  agree  expressly,  or  tacitly  by  custom, 
that  the  goods  be  delivered  to  the  carrier  in  its  cars 
upon  private  sidings,  the  carrier,  after  so  receiving 
them,  has  them  in  possession  for  transmission  as 
freight  The  Kentucky  &  Indiana  Bridge  Company 
in  this  case  is  deemed  the  agent  of  appellant  carrier 
for  the  purpose  of  receiving  the  goods  and  hauling 
them  to  appellant's  own  line  of  railroad. 

Nor  do  we  find  merit  in  appellant's  contention  that 
it  was  not  notified  of  the  loading  of  the  tobacco  after 
it  was  loaded.  It  was  notified  of  the  shipper's  pur- 
pose to  load  it  at  the  warehouse,  and  placed  its  car 
there  to  receive  it.  It  signed  the  bill  of  lading  evi- 
dencing its  receipt,  which  was  of  itself  notice  that 
the  car  had  been  or  was  being  loaded.  WTien  the  car 
was  loaded  and  sealed,  a  further  notice  of  that  fact 
was  not  necessary  to  apprise  the  carrier  of  what  it 
already  knew,  namely,  that  it  was  ready  for  shipment ; 
for  notice  might  be  given  in  advance,  or  might  even 
be  waived.  When  the  tobacco  was  actually  delivered 
into  the  carrier's  car  in  accordance  with  the  bill  of 
lading,  its  physical  delivery  to  the  carrier  for  the 
purpose  of  transportation  was  completed.  The  prima 
facie  character  of  the  bill  of  lading  became  absolute 
upon  proof  of  the  subsequent  actual  delivery  in 
accordance  with  its  terms,  the  delivery  being  in  such 
close  proximity  to  the  issuing  of  the  bill  as  to  be 
for  all  practical  purposes  a  part  of  a  single  trans- 
action. The  doctrine  that  an  acceptance  by  the 
carrier  is  essential  to  the  creation  of  its  contract 
liability  is  sound  and  undisputed.  It  would  be  most 
unjust  if  the  shipper  could  deposit  his  goods  in  the 
carrier's  car  without  notice  to  the  latter,  and  fix  a 
heavy  lability  upon  it  as  an  absolute  insurer,  while 
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it  was  ignorant  of  the  fact  that  it  was  expected  to 
take  charge  of  the  goods  for  shipment  But  the 
acceptance  need  not  always  he  shown  to  have  heen 
by  an  express  act.  It  may  be  presumed,  when  the 
goods  are  left  in  the  usual  place  in  accordance  with 
the  contract  or  custom  of  the  carrier  to  so  receive 
them.  Hale  on  Carriers,  68.  The  cases  relied  on 
by  appellant,  while  bearing  many  of  the  features  of 
the  one  in  hand,  show  that  control  over  the  goods 
had  not  been  parted  with  by  the  shipper,  or  that  some- 
thing else  was  to  be  done  by  the  carrier  before  the 
shipment  was  to  begin,  such  as  counting  or  weighing 
the  goods.  But,  when  goods  are  designed  for  imme- 
diate shipment,  the  placing  them  in  a  condition  to  be 
carried  at  the  usual  place  of  loading,  with  the  car- 
rier's knowledge  of  the  fact  and  purpose,  or  at  the 
place  of  loading  designated  by  the  parties,  constitutes 
a  delivery  to  the  carrier  and  acceptance  by  it.  Rail- 
road Co.  V.  Flanagan,  113  Ind.  488,  14  N.  E.  370,  3 
Am.  &^t.  Eep.  674;  Railroad  Co.  v.  Murphy,  60  Ark. 
333,  30  S.  W.  419,  46  Am.  St.  Rep.  202. 

It  was  shown  in  the  case  that  the  custom  of  dealing 
between  the  parties  was  followed.  The  goods  were 
delivered  in  the  same  manner,  at  the  same  or  similar 
place.  The  bill  of  lading  was  signed  simultaneously 
or  in  advance  of  the  loading.  The  previous  custom 
had  been  for  the  carrier,  without  further  notice,  to 
have  the  car  transported  to  its  own  line  by  the  bridge 
company's  locomotives  and  servants  in  the  usual 
course  of  their  business.  The  plan  usually  followed 
was  probably  a  feature  and  incident  of  the  conditions 
existing  in  cities  of  the  size  of  Louisville,  where  a 
number  of  railroads  center,  having  different  ware- 
houses and  depots,  and  where  there  are  many  manu- 
facturing plants  and  public  warehouses  situated  upon 
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private  sidings.  The  practice  is  a  prfictical  and  rea- 
sonable solution  of  the  needs  of  the  situation,  worked 
out  by  the  common  sense  of  those  dealing  in  such 
matters.  There  appears  every  reason  for  fixing  the 
carrier's  liability  to  begin  at  the  usual  or  actual  place 
of  its  receiving  consignments  of  freight,  as  though 
they  were  received  at  the  carrier's  own  depot,  and 
presuming  its  acceptance  from  its  custom  and  knowl- 
edge of  the  particular  transaction,  while  no  just  rea- 
son is  advanced  to  the  contrary. 

The  action  of  the  circuit  court  and  its  judgment 
being  in  conformity  to  these  views,  the  judgment  is 
affirmed. 


CASE  71.— ACTI(»T  BY  W.  H.  HERNDON'S  ADM'R  AGAINST 
THE  LOUISVILLE  ft  N.  R.  R.  CO.,  FOR  DAMAGES 
FOR  CAUSING  THE  DEATH  OF  PLAINTIFF'S  IN- 
TESTATE.—Actober  10. 

Louisville  &  N.  R.  R.  Co.  v. 
Herndon's  Admr. 

Appeal  from  Hopkins  Circiut  Couri 

J.  F.  Gordon,  Circuit  Judge. 

Judgment  for  plaintiffs,  defendant  appeals. — ^Af- 
firmed. 

1.  Master  and  Servant— Railroad — ^Death  of  Brakeman— Negli- 
gence— Rules. — Decedent,  a  brakeman  In  defendant's  employ, 
was  directed  to  assist  In  taking  out  cars  from  a  siding,  and 
-while  between  two  cars,  standing  six  or  eight  feet  apart, 
inspecting  the  coupling  air  hose,  was  killed  by  other  cars 
being  shoved  against  one  of  the  standing  cars  with  great 
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force,  and  without  notice  to  decedent.  Held,  that  defendant 
was  negligent  in  permitting  snch  operation,  notwithstanding 
an  unpublished  rule  or  custom  of  the  company  that  the 
switch  engine  had  the  right  of  way  ever  all  others  in  the 
yard,  and  that  it  was  not  the  duty  of  those  in  charge  of  it  to 
give  notice  of  its  movements  to  other  crews  inlhe  yard,  who 
were  required  to  protect  themselves. 

2.  Administrators — Public  Administrator — Appointment — Corpor- 
ations.— Under  Stats.  1903,  section  457,  providing  that  the 
word  ''person"  may  extend  and  be  applied  to  corporations,  the 
court  was  authorized  by  section  3903,  providing  for  the  ap- 
pointment of  some  discreet,  fit  person  to  act  as  public  admin- 
istrator, to  appoint  a  corporation  to  that  office,  which  waa 
organized  under  section  606,  providing  that  such  corporations 
are  authorized  to  act  as  guardian,  executor  or  administrator. 

8.  Same — Right  to  Sue. — ^Where  an  action  for  death  was  brought 
by  a  corporation  which  had  been  appointed  public  admin  is 
trator,  and  the  petition,  in  addition,  alleged  that  Intestate 
died  a  resident  of  H.  county,  Ky.,  and  that  on  a  specified  day 
plaintiff  was  appointed  by  the  county  court  administrator  of 
his  estate,  and  thereupon  qualified  as  such  administrator  as 
required  by  law,  and  had  acted  as  such  ever  since,  etc.,  such 
Allegation  sufficiently  showed  a  special  appointment  of  plaintiff 
as  administrator  of  decedent's  estate. 

4.  Same — Qualification. — An  allegation  that  plaintiff  had  duly 
qualified  as  Intestate's  administrator  raised  a  presumption 
that  plaintiff  had  taken  the  necessary  oath. 

5.  Pleading — Capacity  to  Sue — ^Demurrer. — Civ.  Code  Prac.,  sec- 
tion 92,  provides  that  a  special  demurrer  is  an  objection  to  a 
pleading  which  shows  that  the  court  has  no  Jurisdiction  of 
the  defendant  or  of  the  subject  of  the  action,  or  that  plaintiff 
has  DO  legal  capacity  to  sue»  and  that  such  grounds  of  objec- 
tion are  waived  imless  specified  by  demurrer  thereto,  except 
the  objection  to  the  jurisdiction  of  the  court  over  the  subject 
of  the  action.  Held,  that  a  general  demurrer  to  a  petition  by 
an  adminifftratof  for  wrongful  death  was  insufficient  to  raise 
the  objection  that  it  had  not  sufficient  capacity  to  sue. 

6.  Courts — ^Special  Judges  —  Constitutional  Provisions.  —  Const, 
eectlon  136,  declarhig  that  the  General  Assembly  shall  pro- 
vide by  law  for  holding  circuit  court  whenever  for  any  cause 
the  judge  shall  fall  to  attend,  or  cannot  properly  preside, 
authorizes  the  General  Assembly  to  provide  for  a  special 
judge  in  the  case  named,  and  does  not  limit  its  right  ^o 
provide  for  special  judges  In  other  emergencies,  and  was 
therefore  not  vlolaited  by  Acts  1906,  p.  249,  c  23,  amending 
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Ky.  Stats.,  1903,  section  964,  authorizing  the  holding  of  a 
special  term  in  another  county  of  a  Judicial  district  while  a 
regular  term  was  being  held  in  a  county  of  the  same  district 

?•  Statutes — ^Expression  of  Subject  in  Title — ^Act  Relating  to 
Courts. — ^Acts  1906,  p.  249,  c.  23,  is  entitled  an  act  to  amend 
Ky.  Stats.,  1903,  section  964,  by  adding  thereto  subsection  **a," 
called  section  964a.  The  added  section  authorizes  a  special 
term  of  court  to  be  held  in  another  county  of  a  Judicial  dls* 
trlct  when  a  regular  term  Is  being  held  within  the  district, 
and  'Sn  additional  section,  designated  aa  "subsection  2,"  de- 
clares that  the  regular  Judge  shall  have  the  right  when 
engaged  in  holding  any  regular  or  special  term  of  court  in 
any  county  to  cause  an  appointment  of  a  special  Judge  under 
the  act  to  hold  any  regular  or  special  term  of  the  circuit 
courts  then  about  to  "be  holden  in  any  other  county  in  such 
judicial  district.  Held,  that  the  whole  amendment,  including 
the  subsection,  applied  to  the  same  subject,  and  that  the 
amendment  was  not  therefore  Invalid,  as  containing  matter 
not  expressed  in  the  title. 

8»  Same — ^Partial  Invalidity. — Such  subsection  2  (page  2522,  even 
if  invalid,  as  not  within  the  title,  is  separable,  and  does  not 
affect  the  validity  of  the  first  section  of  the  amendment. 

0.  Judges — ^Appointment — De  Facto  Judge — Objections — ^Waiver. 
— ^Where  a  special  term  at  which  a  case  was  tried  was  regu- 
larly called  by  the  circuit  judge,  and  no  objection  was  mad^ 
to  the  assignment  of  the  case  for  trial  at  that  term,  and  no 
exception  was  taken  to  the  action  of  the  court  in  trying  the 
case,  the  judge  who  presided  was  at  least  a  de  facto  officer, 
«nd  defendant  could  not  thereafter  object  to  the  validity  of 
hla  appointment. 

BENJAMIN  D.  \VARFIELD  for  appellant 

WADDELXf  A  DEMPSET  of  counsel.  ^ 

POINTS  DISCUSSED  AND  AUTHORITIES  CITED. 

1.  The  Kentucky  Bank  and  Trust  Co.,  a  corporation,  is  not 
authorized  by  the  laws  of  Kentucky  to  acrt  as  public  administrator, 
in  which  capacity  it  is  seeking  to  maintain  this  action.  Art  5, 
ch.  98,  Ky.  Stats.,  sections  3903-3908;  this  question  was  properly 
raised  by  appellant's  general  demurrers  to  the  petition  and  amend- 
ed petition.    U  &  N.  R.  Ca  v.  Brantley's  Adm'r,  96  Ky.,  297. 

2.  But  even  if  the  trust  company  might  lawfully  act  aa  public 
administrator  at  all,  it  had  no  right  so  to  act  under  the  appoint 
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ment,  or  pretended  appointment,  of  July  1,  1901,  tor  a  longer 
period  than  tour  years  thereafter,  and  was  functus  officio  on 
Aug.  30,  1905,  when  it  was  attempted  to  refer  decedent'i  estate  to 
it  for  administration,  and  on  September  4,  1905,  when  this  action 
was  commenced,  and  at  all  times  since  then.  Section  107,  Const, 
or  Ky.,  section  3904,  Ky.  Stats.;  Comrs.  of  Sinking  Fund  r. 
George,  etc.,  20  Ky.  Law  Rep.,  938;  Campbell  v.  Dodson,  23  Ky. 
Law  Rep..  510;  Commonwealth  v.  Smith,  14  Ky.  Law  Rep.,  573; 
Offutt  V.  Commonwealth,  10  Bush,  212;  Lord  Arlington  v.  Mer- 
rlcke,  2  Wms.  Saund.,  403;  Hassell  v.  Long,  2  Maule  &  S.,  368; 
Commonwealth  v.  Fairfax,  4  Hen.  &  M.,  208;  Tyler  v.  Nelson.  14 
Gratt..  214;  Munford  v.  Rice,  6  Munf.,  81;  Williams  v.  MiUer, 
Klrby  (Conn.),  192;  Cuthbert,  Adm'r,  v.  Hugglns  et  al.,  21  Ala., 
349;  State  ex  rel.  Polk  v.  Galusha,  Secretary  of  State,  104  N.  W., 
197;  Ky.  Const.,  section  228;  Ky.  Stats.,  sections  3753,  3756,  457; 
Morgan  v.  Vance.  4  Bush,  323;  Crelghton  v.  Commonwealth,  83 
Ky.,  142;  23  A.  &  B.  Eucyc.  of  Law.  415;  State  v.  Brewster,  44 
Ohio  State  — ,  9  N.  E.  849;  Atchison,  County  Judge,  v.  Lucas,  83 
Ky.,  451. 

3.  While  appellee  alleges  that  he  was  appointed  administrator 
of  decedent's  estate,  the  copy  of  order  of  the  Hopkins  county 
court,  made  part  of  petition,  shows  the  estate  was  "confided"  to 
appellee  as  "public  administrator."  It  is  well  settled  that  where 
there  is  a  variance  between  the  allegations  of  the  petition  and 
the  exhibit  Itself,  as  to  what  the  exhibit  contains,  the  exhibit 
controls.    Boyd,  etc.,  v.  Bethel,  10  Ky.  Law  Rep.,  470. 

4.  The  trial  court  erred  in  admitting  much  incompetent  testi- 
mony, particularly  as  to  alleged  customary  rules  observed  by 
employes  in  the  Guthrie  yards,  of  which  there  is  no  pretense 
appellant  had  any  knowledge,  or  that  it  consented  thereto,  and 
which  so-called  customary  rules  were  In  contravention  of  or  not 
recognized  by  appellant's  printed  rules  for  the  government  of  Its 
transportation  department.  L.  &  N.  R.  Co.  v.  Scanlan.  22  Ky. 
Law  Rep.,  1404;  Id.  v.  Logsdon,  114  Ky.,  746;  Labatt.  Master  and 
Servant,  sections  35,  210,  211;  James  v.  N.  P.  R.  Co.,  48  N.  W., 
783;  A.,  T.  &  S.  F.  R.  Co.  v.  Camithers,  43  Pac,  230;  Crowe  v. 
N.  .,  C.  &  H.  R.  R.  Co.,  70  Hun.,  37,  23  N.  Y.  Supp.,  1100;  Rutledge 
V.  M.  P.  R.  Co.,  123  M0.A31. 

5  The  court  erred  in  permitting  appellee  to  prove  rule  130  of 
appellant's  book  of  rules,  as  establishing  the  standard  of  legal 
care  due  to  decedent  by  his  co-employes,  that  being  a  higher 
degree  of  care  than  the  law  requires.  Lake  Shore,  etc.,  R.  Co.  v. 
Smith,  173  U.  S..  on  p.  679;  L.  &  N.  R.  Co.  v.  Collin*.  2  Duvall,  114; 
Id.  V.  Robinson,  4  Bush,  507;  Greer  v.  L.  &  N.  R.  Co.,  94  Ky.,  on 
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p.  178;  Volz  &  Chesapeake,  etc.,  R.  Co.,  95  Ky.  188;  Cincinnati, 
etc.,  R.  Co.  V.  Palmer,  98  Ky.,  on  p.  389;  Dana  &  Co.  v.  Blackburn, 
28  Ky.  Law  Rep.,  695 

6.  Whether  or  not  it  was  safe  for  the  switch  engine  tj  throw 
cars  in  on  the  traclf  on  which  the  cars  about  which  decedent  was 
working  stood,  was  a  question  for  the  jury  and  not  for  opinion 
evidence  of  witnesses.  L.  &  N.  R.  Co.  v.  Milliken's  Arm'x,  21  Ky. 
Law  Rep.,  on  p.  492;  L.  &  N.  R.  Co.  v.  MuUoy's-  Adm'v,  28  Ky. 
Law  Rep.,  on  p.  1119. 

7.  Appellee  does  not  contend  appellant  was  negligent  except  as 
to  the  switch  crew.  There  was  no  evidence  of  negligence  on  the 
part  of  such  crew,  and  the  court  erred  in  submitting  that  ques- 
tion to  the  jury  to  "guess  away"  appellant's  rights.  L.  &  N.  R. 
Co.  V.  Wathen,  22  Ky.  Law  Rep.,  85;  Langhom  et  al.  v.  Nelson,  99 
S.  W.,  223;  Louisville  Gas  Co.  v.  Kaufman-Straus  Co.,  etc.,  105 
Ky.,  131-156. 

8.  Instructions  1,  i  and  5  given  by  the  court  on  its  own  motion 
were  very  eromeous  and  prejudicial,  especially '  in  submitting 
issues  there  was  no  evidence  to  support,  and  in  authorizing  puni- 
tive damages.  Covington  Saw  Mill  &  Mfg.  Co.  v.  Drexilius  et  al., 
27  Ky.  Law  Rep.,  903-7;  Lexington  Ry.  Co.  v.  Fain,  25  Ky.  Law 
Rep.  2243;  McHenry  Coal  Co.  v.  Sneddon,  98  Ky.  686;  Southern 
Ry.  Co.  in  Ky.  v.  Hawkins,  by  etc.,  28  Ky.  Law  Rep.,  364.  To  the 
flame  effect,  see  Lake  Shore,  etc.,  R.  Co.  v.  Prentice,  147  U.  S., 
107;  Cooley  on  Torts,  3d  Ed.,  p.  1324;  Pollock  on  Torts,  star  page 
157;  Mcak's  TJnderhill  on  Torts  Reduced  to  Rules,  74;  Jaggard  on 
Torts,  392;  Sutherland  on  Damages,  3d  Ed.,  1080;  Hutchinson's 
new  work  on  Carriers,  3d  Ed.,  section  1436;  Rorer  on  Railroads, 
869;  Ray's  Neg.  of  Imposed  Duties,  pp.  358,  966;  Thompson  on 
Neg.,  sections  7080-1;  Sedgwick  on  Dam.,  vol.  1,  p.  217n;  Sheai*- 
man  ft  Redfield  on  Neg.,  vol.  2,  section  748;  Thomas'  Negligence 
Rules,  Decisions,  Opinions,  898-9;  Watson's  Damages  for  Personal 
Injuries,  sections  719,  722;  12  A.  ft  E.  Encyc.  of  Law,  2d  Ed.,  28; 
13  Cyc,  105;  L.  &  N.  R.  Co.  v.  Kingman,  18  Ky.  Law  Rep.,  83; 
Southern  Ry.  Co.  in  Ky.  v.  Goddard,  28  Ky.  Law  Rep.,  523;  I.  C. 
R.  Co.  V.  Lence,  decided  February  27,  1907;  Louisville  ft  Portland 
R.  Co.  V  Smith,  2  Duvall,  556;  Kentucky  Central  R.  Co.  v.  t)i\\B, 
4  Bush,  593;  L.  &  N.  R.  Co.  v.  Sickings,  5  Bush,  on  p.  10;  C.  ft 
C  Bridge  Co.  v.  Lillard,  29Ky.  Law  Rep.,  871. 


JONSON  &  JENNINGS,  attorneys  for  appellee. 
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POINTS  DISCUBSfiO  AND  AXTTHOIUTIBS  CITED. 

1.  Duty  of  appellant  to  keep,  lookout  for  deceased.  L.  ft  N. 
V.  Lowe,  66  S.  W.  786,  80  B.  W.  880,  25  Ky.  Law  Rep.  2«17;  C,  N. 
O.  ft  T.  P.  R.  F.  Co.  V.  Hill's  Admt,  89  8.  W.  523,  25  Ky.  Law 
Rep.  580. 

2.  Duty  to  give  signal.  So.  Ry.  ▼.  Otis'  Adm'r,  78  8.  W.  480,  2S 
Ky.  Law  Rep.,  1686. 

3.  Contributory  Negligence.    So.  Ry.  v.  Otlfl'  AdmT,  snpra. 

4.  Appellant  cannot  escape  liability  by  showing  obsenrance  of 
negligent  custom. 

5.  Admission  of  evidence,  (a)  No  error  in  admitting  printed 
rales.  <b)  No  error  in  admitting  so-called  customary  rules.  Ky. 
Cent  Ry.  v.  Carr,  43  S.  W.  193.  1»  Ky.  Law  Rep.  1172.  (c)  No 
error  in  admitting  rule  No.  130.  (d)  ETidence  of  Gioninni  that 
it  was  dangerous  for  the  switch  crew  to  throw  cars  against  those 
between  which  Hemdon  was. 

6.  Fellow  Servant  L.  &  N.  v.  Lowe,  supra;  C,  N,  O.  &  T.  P. 
R.  R.  V.  Hill's  Adm'r,  supra. 

7.  Switch  crew  did  not  have  right  of  way  or  right  to  kill  Hemr 
don  if  it  did  have  right  of  way. 

8.  Peremptory  Instruction  was  properly  refused.  Labatt  M.  ft 
8.,  section  35;  So.  Ry.  v.  Otis'  Adm'r,  supra^ 

9.  Instructions.  Judd's  Adm'r  v.  C.  ft  O.  Ry.,  87  S.  W.  842,  88 
8.  W.  880.  18  Ky.  Law  Rep.  747. 

(a)  Gross  negligence  instruction.  Const.,  section  241;  Ky.  Stats., 
section  6;  Link's  Adm'r  v.  L.  ft  N.,  54  S.  W.  184,  21  Ky.  Law  Rep, 
1097;  I.  C.  R.  R.  v.  Coleman,  59  S.  W.  13,  22  Ky.  Law  Rep.  878; 
C,  N.  O.  ft  T.  P.  R.  R.  V.  Cook's  Adm'r,  supra;  So.  Ry.  v.  Otis' 
Adm'r,  supra;  Burton  v.  L  C.  R.  R.,  79  B.  W.  231,  25  Ky.  Law 
Rep.  1916;  Ky.  Cent  Ry.  v.  Carr,  supra. 

10.  A  corporation  can  be  appointed  public  administrator.  7 
Am.  &  Eng.  Encyc.  of  Law,  733;  11  Id.  753  and  n;  Johnson  ▼. 
Johnson,  88  Ky.  275,  11  S.  W.  5;  Coleman's  Adm'r  v.  Parrott,  13 
S.  W.  525.  11  Ky.  Law  Rep.  947;  Phalan  v.  Lou.  Safety  V.  Co.. 
88  Ky.  24,  10  S.  W.  10;  Ky.  SUts..  sections  606.  611,  3904,  3903, 
etc.;  Thompson  Corporations,  sections  11  and  5689. 

11.  Appellee  held  over  as  public  administrator.  Harrison  ▼. 
State.  113  Ind.,  434;  State  v.  Compson.  34  Ore.,  25;  State  v.  Cat- 
lin,  84  Tex.,  48;  Com'rs  Shiking  Fund  v.  George,  etc.,  47  S.  W. 
779,  20  Ky.  Law  Rep.  938;  Olson's  Adm'f  v.  Rice,  79  Ky.,  244; 
Ky.  Stats.,  sections  611  and  3904. 

12.  Appellee  was  at  least  a  de  facto  administrator  of  decedent. 
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and  iU  acts  at  aucb  were  binding.    Ky.  8tat8.»  section  611;  Davia 
T.  Ck)nnel]y'B  Ex'rs.,  4  B.  M.,  140. 

13.  General  demurrer  not  proper  practice  to  question  appellee's 
capacity  to  maintain  action.    Coleman's  Adm'r  v.  Parortt,  supra. 

Opinion  of  the  Ootjbt  by  Jtnx^x  Nunn — ^Affirming. 

Appellee's  intestate  was  killed  while  in  the  employ 
of  appellant  as  brakeman,  and  at  work  in  its  yards  at 
Gnthrie,  Ky.,  February  9, 1905.  The  evidence  shows, 
without  contradiction,  that  when  killed  he  was 
between  two  cars,  standing  six  or  eight  feet  apart, 
and  was  inspecting  the  coupling  apparatus  or  adjust- 
ing the  brake  knuckle  lock.  This  was  in  his  line  of 
duty  as  shown  by  oral  evidence,  and  rules  number 
130  and  224  of  appellant  prescribing  the  duties  of  a 
brakeman  and  other  employes.  Rule  number  224  reads 
as  follows:  *'Rnle  224.  All  employes  are  hereby 
instructed,  each  for  himself,  to  examine  so  as  to  know 
the  kind  and  condition  of  the  draw-heads,  drawbars, 
and  coupling  apparatus,  and  are  prohibited  from 
placing  in  a  train  a  car  with  defective  coupling  until 
they  have  first  reported  its  defective  condition  to  the 
yard  master,  conductor,  or  proper  person  in  author- 
ity. SuflScient  time  is  allowed  and  must  be  taken  by 
employes  in  all  cases  to  make  examinations."  Rule 
130  reads  as  follows:  *'Rule  130.  Employes  of  every 
grade  are  warned  to  see  for  themselves,  before  hand- 
ling or  using  them,  that  the  cars,  machinery  and  tools, 
which  they  are  expected  to  handle  or  use,  and  the 
premises  upon  which  they  are  expected  to  work,  are 
in  proper  condition  for  the  service  required,  and  if 
not,  to  put  them  in  proper  condition,  or. see  that  they 
are  so  put  before  using  them.''  The  deceased  was 
directed  by  the  yardmaster  at  Guthrie  to  iake  the 
engine  and  crew  and  take  out  some  freight  cars  that 
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were  situated  on  the  north  end  of  track  No.  4  in  the 
switchyard^  and  when  killed  was  there  in  the  per- 
formance of  this  duty.  The  switching  crew  with 
engine  located  at  Guthrie  yards,  about  8  o'clock  in 
the  evening,  moved  south  on  track  No.  3  or  5.  either 
of  which  is  about  six  feet  from  track  No.  4;  and  while 
deceased,  with  his  crew,  were  making  up  their  train 
on  track  4,  kicked  onto  track  4,  at  the  south  end  of 
the  switchyard,  two  cars,  and  in  a  few  moments  after- 
wards either  kicked  or  pushed  three  or  five  ears  onto 
track  4.  They  stated  that  they  set  the  brakes  on 
one  or  two  of  these  cars  on  the  north  end  of  theuL 
There  is  no  pretense  that  there  was  any  notice  or 
warning  of  any  kind  given  to  the  crew,  or  any  member 
of  the  crew,  with  which  deceased  was  engaged,  that 
the  switch  crew  intended  to  place  these  cars  into  the 
south  end  of  track  No.  4.  From  the  evidence  this 
track  was  slightly  downgrade  to  the  north,  and  it  is 
pretty  certain,  from  the  evidence,  that  these  cars 
rolled  or  were  shoved  down  track  No.  4  and  struck 
the  cars  standing  thereon,  which  deceased's  crew 
were  preparing  to  take  out,  caught  deceased  between 
the  cars,  and  crushed  him. 

The  engineer  under  whom  deceased  was  laboring 
testified  that,  after  he  backed  onto  track  No.  4  and 
reached  the  cars  that  he  was  to  pull  out,  he  never 
moved  his  engine  either  backward  or  forward  to  the 
time  that  Herndon  was  killed ;  that  he  was  in  his  cab 
with  his  head  out  of  the  window,  looking  back  fc-r 
signals,  and  saw  some  one  with  a  lantern  going  in 
between  the  cars  as  though  he  was  examining  the 
couplings  and  adjusting  the  air  hose.  He  could  not 
tell  at  the  time  who  this  person  was,  for  it  was  dark, 
but  it  turned  out  to  be  Herndon.  He  further  stated 
that  deceased  went  into  the  place  where  he  was  killed 
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and  remained  from  one  to  two  minutes,  when,  without 
any  notice  or  warning  to  him,  the  cars  were  shoved 
or  rolled  with  such  force  as  to  shove  his  engine  six 
or  eight  feet;  that  he  checked  it  with  the  emergency 
brakes.  The  conductor  testified  that  the  deceased 
was  performing  his  duty ;  that  he  passed  along,  exam- 
ining the  train  and  seals  on  the  cars,  and  had  passed 
deceased  about  a  car  length  when  the  crash  came; 
that  he  immediately  returned,  found  deceased  lying 
Jipon  the  ground  under  the  cars,  and  on  pulling  him 
out  he  asked  how  it  occurred.  He  could  hardly  speak, 
but  he  thought  he  understood  him  to  say  that  he  was 
fastening  the  air  hose.  He  was  carried  to  the  hospital 
after  he  was  injured.  The  physician  who  attended 
him  and  one  other  witness  testified,  for  appellant,  that 
the  deceased  told  them  that  he  was  adjusting  the 
knuckle  lock  when  he  was  caught.  One  or  two  wit- 
nesses testified  that  on  the  next  morning  they  found, 
at  the  place  where  deceased  was  injured,  a  piece  of 
a  knuckle  lock,  or  pin,  which  had  been  broken^  a  part 
of  the  break  appearing  old  and  part  new.  All  the 
witnesses  who  testified  on  the  subject  stated  that  it 
was  necessary  to  remove  this  broken  piece,  which 
could  have  been  done  by  deceased  in  two  or  three 
minutes,  and  the  remaining  part  of  the  pin  would 
have  performed  the  service  required  of  it.  Appel- 
lant introduced  several  witnesses  who  testified  that, 
by  custom  or  some  private  or  unpublished  rule  of  the 
company,  the  switch  engines  had  the  right  of  way 
over  all  others  in  the  yards  at  Guthrie,  and  that  it 
was  not  the  duty  of  those  in  charge  of  it  to  give  any 
notice  or  warning  of  its  movements  to  other  crews 
laboring  in  the  yards ;  that  such  crews  had  to  take  the 
necessary  steps  to  protect  themselves  from  injury. 
Appellee's  proof  contradicted  this.    Even  admitting 
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that  9ucb  rule  or  cioistom  existed,  it  should  not  be 
upheld,  at  least  to  the  extent  that  it  absolves  the 
switch  crew  from  giving  notice  or  warning  when 
about  to  kick  or  push  cars  against  standmg  cars  that 
another  crew  is  preparing  to  take  out.  This  switch 
engine  passed  by  these  standing  cars  a  few  minutes 
before  the  injury,  and  must  have  seen  this  engine  and 
crew  on  track  No.  4  preparing  to  take  out  these  cars. 
The  switch  crew  all  testified  that  they  knew  the  rules 
of  the  company  required  the  brakeman  in  such  case 
to  go  between  the  cars,  examine  the  couplings,  and 
attach  the  air  hose,  that  this  duty  could  not  be  done 
without  going  between  the  cars.  The  custom  would 
be  inhuman  that  would  allow  a  switching  crew,  with- 
out notice  or  warning,  to  shove  or  kick  other  cars 
against  such  standing  cars.  In  the  case  of  Southern 
Ry.  in  Kentucky  v.  Otis^  Adm'r,  78  S.  W.  480,  25 
Ky.  Law  Rep.  1686,  this  court  said:  ^' There  were 
some  dead  cars,  on  what  is  known  as  the  'long  siding* 
coupled  together,  but  the  air  connections  had  not  been 
made.  Conductor  Clifford  directed  Otis  to  make 
these  connections,  and,  while  Otis  was  performing 
this  work,  those  in  charge  of  the  Hampton  train  had 
uncoupled  it,  and  backed  a  portion  of  that  train  in  on 
this  long  siding  and  struck  these  dead  cars,  between 
which  Otis  was  situated,  knocked  him  down,  and  the 
wheels  passed  over  his  head,  killing  him  instantly. 
The  proof  shows  that  those  in  charge  of  the  Hampton 
train  did  not  give  any  warning  signal,  either  by  blow- 
faig  the  whistle  or  ringing  the  bell,  of  the  intention 
of  backing  the  train.  The  deceased  was  in  a  position 
between  the  cars  where  he  could  not  see  the  train 
backing.  •  •  *  Under  the  proof  in  this  case,  it  was 
negligence  on  the  part  of  those  in  charge  of  the 
Hampton  train  to  back  in  on  this  aiding  without  giv- 
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ing  any  wraming  thereof  by  blowmg  tbe  wlustle  or 
ringing  the  bell. ' '  In  our  opinion  the  evidence  in  thia 
case  shows  gross  negligence  on  the  i>art  of  those  in 
charge  of  the  switch  engine.  It  shows  a  reckless  dis- 
regard on  their  part  for  the  rights  and  lives  of 
deceased,  and  those  engaged  with  him. 

The  instructions  of  the  court  are  in  the  usual  form 
in  such  eases,  and  contain  no  error,  at  least  none^ 
prejudicial  to  the  rights  of  appellant 

Appellant  insists  that  the  Kentucky  Bank  &  Trust 
Company,  a  corporation^  is  not  authorized  by  the  laws 
of  this  State  to  act  as  public  administrator,  in  which 
capacity  it  brought  this  action,  and  contends  that,  as 
this  fact  appears  on  the  face  of  the  petition,  this 
question  was  properly  made  and  saved  by  its  general 
demurrer  to  the  petition,  and  also  that,  even  if  it  had 
the  right  to  act  as  public  administrator,  it  was  ap- 
pointed, according  to  the  exhibit  filed  with  the  peti- 
tion, July  1,  1901,  and  this  action  was  instituted 
September  4,  1905,  more  than  four  years  after  the 
appellee  became  public  administ;rator,  and  its  term 
of  office  had  expired  long  before  the  action  was 
brought.  It  appears  from  the  petition,  and  is  not 
controverted,  that  appellee  was  duly  organized  under 
the  statutes  of  1903  of  Kentucky.*  By  section  606 
of  the  statutes  it  is  provided  that  it  may  be  appointed 
and  act  as  guardian,  executor,  or  administrator;  and, 
by  section  611,  its  capital  stock  shall  be  taken  and 
considered  as  the  only  security  required  for  the  faith- 
ful performance  of  its  duties,  and  no  other  security 
shall  be  required,  unless  the  court  or  officer  in  or 
before  whom  the  bond  is  executed,  or  some  party 
in  interest,  demand  it.  Under  these  sections  of  the 
statutes,  it  is  clear  that  it  can  receive  specific  appoint- 
ments as  guardian,  executor,  or  administrator,  and 
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in  our  ppinion  there  is  no  reason  why  it  could  not 
be  appointed  as  public  administrator.  It  is  true  that 
the  statutes  (section  3903)  say  the  court  shall  appoint 
some  discreet,  fit  person  to  act  as  administrator,  etc. 
In  Thompson  on  Corporations,  sections  11,  5689,  the 
word  ''person*'  is  construed  as  including  a  corpora- 
tion, and  by  section  457  of  the  Kentucky  Statutes  of 
1903,  it  is  expressly  provided  that  the  word  ''person" 
may  extend  and  be  applied  to  corporations.  Under 
these  authorities,  the  county  court  had  the  right  to 
appoint  appellee  as  public  administrator.  Appellee 
in  its  petition,  in  addition  to  setting  up  its  power  to 
act  under  this  appointment  as  public  administrator, 
made  the  following  allegations :  "It  says  that  on  Feb- 
ruary 9,  1905,  Wm.  H.  Hemdon  died  intestate,  a 
resident  of  Hopkins  county,  Ky.,  and  on  August  30, 
1905,  it  was  appointed  by  said  Hopkins  county  court 
administrator  of  his  estate,  and  thereupon  qualified 
as  such  administrator  as  required  by  law,  and  has 
acted  as  such  ever  since,  all  of  which  is  shown  by 
the  order  of  said  court  entered  in  its  Order  Book 
No.  25,  p.  8,  and  a  copy  of  which  is  filed  herewith  as 
part  hereof  marked  'B.'  ''  Even  conceding  that 
appellee's  power  to  act  under  this  appointment  as 
public  administrator  was  not  valid,  these  allegations 
show  a  special  appointment  of  it  as  administrator 
of  this  particular  estate ;  but  appellant  says  that  the 
order  of  appointment  does  not  show  that  any  officer 
of  appellee  took  the  oath  required  by  the  statutes. 
The  petition  alleged  that  it  qualified  as  such  admin- 
istrator, and  the  presumption  of  law  is  that  the  court 
required  it  to  duly  qualify,  unless  there  was  some- 
thing in  the  order  which  negatived  that  fact.  We 
are  of  opinion  that  the  allegations  of  the  petition 
show  a  prima  facie  right  in  appellee  to  prosecute  tbift^^ 
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action.  Appellant  did  not  contro=^ert  in  its  answer, 
these  allegations,  nor  allege  any  fact  showing  its 
incapacity  to  maintain  this  action.  It  has  contented 
itself  by  filing  a  general  demurrer  to  the  petition, 
which,  in  our  opinion,  was  not  the  proper  method  to 
reach  the  question.  Section  92,  Civ.  Code  Prac,  pro- 
vides: **A  special  demurrer  is  an  objection  to  a 
pleading  which  shows,  first,  that  the  court  has  no 
jurisdiction  of  the  defendant  or  of  the  subject  of  the 
action;  or,  second,  that  the  plaintiff  has  not  legal 
capacity  to  sue.  *  *  *  Either  of  said  grounds  of 
objection,  shown  to  exist  by  a  pleading,  is  waived, 
unless  distinctly  specified  by  a  demurrer  thereto, 
except  the  objection  to  the  jurisdiction  of  the  court 
of  the  subject  of  the  action,  which  objection  is  not 
waived  by  failing  to  make  it.'*  Appellant,  having 
failed  to  file  this  special  demurrer,  and  also  having 
failed  to  make  a  plea  in  its  answer  showing  the 
incapacity  of  appellee  to  maintain  this  action,  waived 
its  right  to  now  present  this  question.  See  the  case  of 
Wai-field  V.  Gardner's  Adm'r,  79  Ky.  583,  3  Ky.  Law 
Rep  423. 

Appellant  claims  that  the  opinion  in  the  case  of 
L.  &  N.  R.  R.  Co.  V.  Brantley's  Adm'r,  96  Ky.  297, 
16  Ky.  Law  Rep.  691,  28  S.  W.  477,  49  Am.  St.  Rep. 
291,  changed  this  rule.  If  so  it  undertook  to  change 
a  plain  provision  of  the  Code,  but  we  do  not' under- 
stand the  opinion  that  way.  In  that  case  the  petition 
showed  on  its  face  that  the  deceased  was  a  resident  of 
Indiana  when  he  was  killed,  and  appellee,  his  admin- 
istrator, was  also  a  resident  of  Indiana  and  appointed 
as  such  administrator  by  a  court  of  Indiana ;  and  in 
that  case  the  court  said  that  a  non-resident  appointed 
as  administrator  hy  r^.  forci^m  state  could  not  maintain 
an  action  in  this  State,  unless  authorized  by  statute, 
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and  no  such  authority  was  giveoa  by  our  statute — 
unlike  the  case  at  bar,  for  in  this  case  appellee  was 
a  resident  of  this  State,  and  the  estate  of  deceased 
was  by  express  order  of  the  county  court  referred  to 
it  for  settlement 

Appellant  further  contends  that  the  judgment  in 
this  case  is  void  for  the  reason  that  it  was  rendered 
at  a  special  term  of  the  Hopkins  circuit  court,  when  a 
regular  term  of  the  court,  as  fixed  by  statute,  was 
being  held  in  Caldwell  county,  Ky.;  both  counties 
being  in  the  same  judicial  district.  Appellant's 
counsel  claims  that  the  act  to  amend  section  964  of 
the  Kentucky  Statutes  of  1903  (chapter  23,  p.  249, 
Acts  1906),  authorizing  a  special  term  to  be  held 
in  another  county  of  the  judicial  district,  is  unconsti- 
tutional and  void.  We  are  of  the  opinion  that  the 
amendment  is  not  unconstitutional.  Section  131  of 
the  Constitution  provides:  '* There  shall  be  at  least 
three  regular  terms  of  circuit  court  held  in  each 
county  every  year."  This  section  requires  the  Gen- 
eral Assembly  to  provide  for  not  less  than  three  terms 
of  circuit  court  a  year  in  any  county;  but  it  does 
not  prevent  it  from  providing  for  more  than  three 
terms.  This  act  authorizing  a  special  term  in  effect 
provides  for  another  term  of  the  court  in  the  county 
when  it  is  called,  and  does  not  conflict  with  section 
135,  which  provides:  **No  court  save  those  provided 
for  in  this  Constitution  shall  be  established."  Sec- 
tion 136  of  the  Constitution  says:  *'That  the  General 
Assembly  shall  provide  by  law  for  holding  circuit 
court  whenever  for  any  cause  the  judge  shall  fail  to 
attend,  or  if  in  attendance  can  not  properly  preside." 
.  This  section  is  a  command  to  the  General  Assembly 
to  make  provisions  for  a  special  judge  in  the  cases 
named;  and  does  not  have  the  effect  to  limit  the  right 
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of  the  Oeneral  Assembly  to  provide  for  special  judges 
in  other  emergencies.  It  has  the  power  to  enact  any 
law  that  is  not  prohibited  by  the  Constitution  of  the 
State.  It  is  further  claimed  that  this  amendment  is 
violative  of  section  51  of  the  Constitution,  in  that  the 
enacting  part  provides  that  section  964  of  the  stat- 
utes shall  be  amended  by  adding  a  specific  clause 
indicated  as  964a;  that  to  this  amendment  there  is 
added  an  additional  subsection  2,  which  is  not  em- 
braced either  in  the  title  or  in  the  enacting*  provision. 
It  is  conceded  by  counsel  that  it  does  not  violate  the 
Constitution  to  amend  a  section  of  the  statutes  by 
simply  referring  to  it  in  the  title  of  the  act ;  but  they 
daim  that  this  subsection  is  not  referred  to  in  the 
title,  and  that  it  makes  the  law  amended  void;  that 
the  two  sections  are  interdependent,  and  it  cannot  be 
presumed  that  the  legislature  would  have  passed  the 
amendment  without  clause  2.  We  are  of  the  opinion 
that  appellant's  counsel  is  mistaken  in  this.  The 
whole  amendment,  including  the  subsection,  applies 
to  the  same  subject,  special  terms  of  circuit  courts, 
and  special  judges  when  the  docket  in  any  court  is 
80  congested  that  the  cases  cannot  be  tried  at  the  reg- 
ular term  of  the  court.  But  conceding  their  criticism, 
with  reference  to  subsection  2,  to  be  correct,  and  that 
section  to  be  void  for  the  reasons  claimed,  the  first 
section  of  the  amendment  is  not  void,  and  in  effect 
answers  the  purpose  of  the  amendment.  It  provides : 
**In  every  such  case  (that  is,  in  case  of  a  congested 
docket)  it  shall  be  lawful  for  the  regular  judge  of 
such  court,  by  order  entered  of  record,  at  a  regular 
term  of  such  court,  to  call  a  special  term  of  said  court 
to  be  held  while  a  court  is,  or  may  be,  in  session  in 
some  other  county  in  the  district.'*  There  are  other 
provisions  of  the  statutes,  aside  from  subsection  2, 
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requiring  the  Governor  of  the  State,  upon  application, 
to  appoint  judges  to  hold  the  terms  of  court.  Cob- 
ceding  that  the  amendment  of  1906  is  unconstitu- 
tional, it  does  not  follow  that  the  judgment  in  this 
case  is  void.  This  special  term  was  regularly  called 
by  the  circuit  judge.  There  was  no  objection  made 
to  the  assignment  for  trial  of  this  case  at  the  special 
term^  nor  was  there  any  objection  or  exception  to 
the  action  of  the  court  in  trying  the  case.  As  the 
record  appears,  appellant  must  be  deemed  to  have 
consented  to  the  trial;  and  the  trial  was  regular  in 
every  respect,  and  the  judge  who  presided  must  be 
considered,  at  least,  as  a  de  facto  officer,  and  his  acts 
are  binding  upon  the  rights  of  the  public  and  third 
persons  as  if  he  was  the  officer  regularly  elected  and 
qualified  for  the  office  and  in  full  possession  of  it. 
See  the  case  of  Orme  v.  Commonwealth,  55  S.  W. 
195,  21  Ky.-'Law  Rep.  1412.  In  the  case  of  Paducah 
Land,  etc.,  Co.  v.  Cochran's  Assignees,  etc.,37S.W.67 
18Ky.LawRep.465,it  was  decided  that  a  special  judge 
of  a  circuit  court  could  regularly  sit  and  try  cases 
notwithstanding  a  regular  term  of  the  court  was  being 
held  and  presided  over  by  a  regular  judge.  Accord- 
ing to  this  the  amendment  of  1906  was  unnecessary. 

For  these  reasons,  the  judgment  of  the  lower  court 
is  affirmed. 

The  Chief  Justice  does  not  concur  in  so  much  of 
this  opinion  as  holds  that  the  Legislature  was  in  its 
discretion  allowed  to  provide  as  appointive  judiciary 
in  lieu  in  part  of  an  elective  judiciary,  except  for  the 
express  occasions  stated  in  the  Constitution. 
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CASE  72.— ACTION  BY  J.  E3.  PENDLETON'S  ADMINISTRATOR 
AGAINST  THE  LOUISVILLE  &  NASHVILLE  R.  R. 
CO.  FOR  DAMAGES  FOR  CAUSING  THE  DEATH 
OF  PLAINTIFF'S  INTESTATE.— October  11. 

Louisville  &  N.  R.  R.  Co.  v.  ,}g 

Pendleton's  Admr.  ^^_ 

Appeal  from  Todd  Circuit  Court. 

W.  P.  Sandidge,  Circuit  Judge. 

Judgment   for   plaintiff,   defendant   appeals. — Re- 
versed. 

1.  Master  and  Servant — Nature  of  Relation. — The  relation  of 
master  and  servant  is  created  by  contract,  and  Imposes  recip- 
rocal rights,  duties,  and  obligations. 

2.  Same — ^Duty  to  Furnish  Safe  Appliances  and  Place  for  Work. 
— ^It  Is  the  duty  of  the  master  to  provide  reasonably  safe 
premises  and  appliances  for  the  servant's  use. 

3.  Negligence — Care  Required  as  to  Trespassers. — A  trespasser 
or  volunteer,  who  Is  injured,  cannot  recover  from  the  owner 
of  the  premises,  unless  the  Injury  is  Inflicted  after  his  peril 
is  discovered. 

4.  Master  and  Servant — ^Injuries  to  Servant — Deviation  from 
Regular  Employment. — Where  a  person  employed  by  a  rail- 
road as  car  Inspector  voluntarily  undertook,  without  author- 
ity, the  work  of  assisting  a  switching  crew,  the  relation  of 
master  and  servant  was  temporarily  suspended. 

5.  Same — Creation  of  Relation — ^Implied  Contract. — The  mere 
knowledge  and  Implied  consent  of  an  agent  in  charge  of 
railroad  yards,  who  saw  an  employe  of  the  company  leave 
his  regular  employment  as  car  Inspector  and  assist  a  switch- 
ing crew,  did  not  create  by  Implication  of  law  the  relation 
of  master  and  servant  between  the  employe  and  the  company 
while  he  was  engaged  in  that  work. 
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LoolBrille  ft  N.  R.  R.  Co.  t.  Pendleton's  Adm'r. 
BENJAMIN  D.  WARFIELD,  At4x>rney  for  appeUant 
PERKINS  ft  TRIMBLE,  of  counsel. 
POINTS  DISCUSSED  AND  AUTHORITIES  REUBD  ON. 

1.  Evidence  examined  to  show  that  decedent  was  employed  and 
paid  to  work  in  an  entirely  separate  and  distinct  department  of 
appellant's  service  from  that  In  which  he  was  Injured  while  doing 
a  reckless,  needless,  and  wholly  voluntary  thhig.  He  was  a  tres- 
passer and  It  is  In  that  light  that  this  case  must  be  viewed.  The 
trial  court  ruled  otherwise,  and  hence  the  Judgment  Is  eromeous. 
L.  &  N.  R.  Co.  v.  Gastlneau's  Adm'r,  83  Ky.  119;  lb.  v.  Webb,  99 
Ky.,  332;  C,  N.  O.  ft  T.  P.  Ry.  Co.'s  Receiver  v.  Jackson,  by  etc, 
22  Ky.  Law  Rep.,  630;  McDermott,  by  etc.,  v.  K.  C.  R.  R.  Co.,  93 
Ky.,  408;  l,.  ft  N.  R.  Co.  v.  Hocker,  111  Ky.,  V07;  L  C.  R.  Co.  v. 
Broughton,  25  Ky.  Law  Rep.,  1752;  K.  C.  R.  Co.  v.  McGlnty,  9  Ky. 
Law  Rep.,  288;  Dalton's  Adm'r  v.  L.  ft  N.  R.  Co.,  22  Ky.  Law 
Rep.,  97;  L.  ft  N.  R.  Co.  v.  Thornton,  lb.,  778;  Monehan  v.  S.  O. 
ft  C.  St.  Ry.  Co.,  117  Ky.,  771. 

2.  The  court  erred  in  admitting  Incompetent  and  prejudicial 
testimony.  L.  ft  N.  R.*Co.  v.  Malloy's  Adm'r,  28  Ky.  Law  Rep., 
113;  lb.  V.  McClish,  115  Fed.,  268,  and  cases  there  cited;  Lex- 
ington Ry.  Co.  V.  Herring,  28  Ky.  Law  Rep.  794,  96  S.  W.  558, 
and  cases  there  cited. 

3.  Decedent  was  a  volunteer  in  the  performance  of  a  service 
unauthorized  by  his  employment,  therefore  as  between  appellant 
and  its  servants  who  conducted  the  switching  movements  which 
caused  decedent's  injury  the  doctrine  of  respondeat  superior  does 
not  apply,  and  a  recovery  Is  barred  upon  the  principle  of  fellow- 
servants  or  that  of  common  employment  Hatfield  v.  Adams,  29 
Ky.  Law  Rep.  880,  96  S.  W.  583. 

4.  Decedent's  contributory  negligence  should  bar  a  recovery; 
and  the  court  £:tould  peremptorily  have  Instructed  the  Jury  to 
find  for  appellant.  L.  ft  N.  Co.  v.  Mounce's  Adm'r,  28  Ky.  Law 
Rep.,  933;  South  Covington,  etc.,  St.  Ry.  Co.  v.  Pelzer,  115  Ky.. 
883-889;  L.  ft  N.  R.  Co.  v.  Hocker,  supra;  Favre  v.  L.  ft  N.  R.  Co., 
91  Ky.,  541;  P.  &  M.  R.  Co.  v.  Hoehl,  12  Bush,  41-45;  Ramsey  v. 
L..  C.  ft  St.  L.  R.  Co.,  89  Ky.,  99-102;  L  C.  R.  Co  v.  Dick,  91  Ky., 
434-441;  C,  N.  O.  ft  T.  P.  R.  Co.  v.  Finnell's  Adm'r.  22  Ky.  Law 
Rep.,  86,  and  L.  ft  N.  R.  Co.  v.  Earl's  Adm'r,  94  Ky.,  368,  dis- 
tinguished. 

5.  The  instructions  were  erroneous  and  prejudicial  .  L.  ft  N. 
R.  Co.  V.  McCombs,  21  Ky.  Law  Rep.,  1232;  lb.  v.  Hurt,  116  Ky.. 
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on  p.  653;  Bngmann  ▼.  Bstate  of  Immel,  59  Wis.,  249;  Kavanaugh 
T.  WUBon,  70  N.  T.,  177-9;  Robertson  v.  Dodgre.  28  111.,  161-8; 
Evans  ▼.  George,  80  111.,  51-8;  Denton  t.  Carroll,  4  N.  T.  App. 
Div.,  632,  40  N.  T.  Sapp.  19. 

PETRIE  ft  STANDARD,  attorneys  for  appellee. 

POINTS  DISCUSSED  AND  AUTHORITIBS  RBUBD  ON. 

1.  The  evidence  In  this  cue  shows  the  decedent,  Pendleton, 
from  the  summer  or  early  fall  of  1004,  until  the  time  of  his  death. 
In  February,  1905,  was  engaged  in  assisting  the  switching  crew 
in  the  yards  at  Quthrie,  Ky.,  under  the  direction  and  supervision 
of  H.  C.  Anderson,  foreman  of  the  switching  crew,  and  with  the 
knowledge  of  J.  U  Cash,  general  agent  of  the  company  at  Guthrie, 
and  that  he  engaged  in  this  work  to  such  an  extent  that  he  could 
not  be  distinguished,  by  reason  of  work  performed,  from  any 
other  member  of  the  crew. 

2.  Decedent,  at  the  time  of  his  death,  was  not  guiky  of  con- 
tributory negligence,  but  appellant  was  guilty  of  inexcusable 
negligence,  which  resulted  in  the  death  of  decedent.  Louisville 
ft  Nashville  R.  R.  Co.  v.  Earl's  Adm'r,  15  Ky.  Law  Rep..  186. 

3.  In  this  case  it  was  a  question  for  the  Jury  to  decide  whether 
decedent  at  the  time  he  wsa  killed  was  acting  outside  the  scope 
of  his  employment,  or  whether  he  was,  at  the  tim^,  engaged  in 
switching  cars  for  the  railroad  company,  with  the  consent  and 
approval  of  the  agents  of  the  company  in  control  of  said  work 
of  switching  and  in  control  of  the  men  engaged  therein.  Labatt 
on  Master  and  Servant,  vol.  2,  p.  1867;  I.  C.  R.  R.  Co.  v.  Timmons, 
80  Ky.  Law  Rep  (not  yet  reported  in  Ky.  Law  Rep.) ;  Rummell  v. 
Dilworth,  Porter  ft  Co.,  Am.  St  Rep.,  vol.  17,  827;  Delleman  v. 
Saalfeldt,  67  Am.  St.  Rep.,  214. 

4.  The  railroad  company  having  accepted  the  service  of  dece- 
dent as  switchman,  he  should  be  regarded  as  an  employee  while 
working  in  this  capacity  and  not  as  a  volunteer.  Am.  &  Eng. 
Encyc.  Law,  vol.  14,  pp.  751  and  876;  Labatt  on  Master  and  Serv- 
ant, vol.  2,  pp.  1863,  1864,  1867,  1868;  Collins  v.  C,  N.  O.  &  T.  P. 
R.  R.  Co.,  13  Ky.  Law  Rep.,670  ;  Cumberland  Tel.  ft.  Tel.  Co.  v. 
Adams,  28  Ky.  Law  Rep.,  1265;  Rummell  v.  Dilworth,  Porter  ft 
Co.,  17  Am.  St.  Rep.,  827;  Witkowski  v.  Geo.  W.  Carter  Sons  Co., 
70  N.  Y.  Supp.,  32;  Mullens  v.  N.  W.  Mill  Co.,  55  N.  W.,  1115; 
Bast  Line  ft  R.  River  R.  R.  Co.  v.  Scx)tt,  5  S.  W.  R.,  501;  Johnson 
T.  Ashland  Water  Co.,  5  Am.  St.  Rep.,  243;  Consolidated  Coal  Co. 
T.  Bruce,  150  111.,  454;  Dellemand  v.  Saalfeldt,  67  Am.  St.  Rep., 
214;  Fitzhenry  v.  Lamson,  45  N.  T.  Supp.,  875. 
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6.  Evidence  as  to  previous  work  done  by  decedent  as  switcb- 
man  was  proper  and  competent  LAtuitt  on  Master  and  Servant, 
vol.  2,  1868;  Ck)llins  v.  N.  O.  T.  P.  R.  R.  Co.,  13  Ky.  Law  Rep.  670. 

6.  J.  L.  Cash,  and  H.  C.  Anderson  were*  at  the  time  of  the 
injury  and  prior  thereto,  agents  of  the  wdlroad  company  at 
Guthrie,  Ky.,  the  former  being  general  agent  at  said  point  with 
complete  control  over  the  switching  operations,  and  the  latter 
being  foreman  of  the  switching  crew,  and  each  had  both  express 
azkd  implied  authority  to  accept  the  services  of  deceased  with  the 
switching  crew.  N.  N.  &  M.  B.  Co.  v.  Carroll,  17  Ky.  Law  Rep.. 
374;  L.  &  N.  R.  R.  Co.  v.  Willis,  6  Ky.  Law  Rep.,. 784. 

Reply  brief  by  SELDEN  Y.  TRIMBLE,  for  appellant 

POINTS  AND  AUTHORITIES. 

1.  Incompetent  evidence.  L.  &  N.  R.  R.  Co.  v.  Webb,  99  Ky., 
832;  Jackson's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  28  Ky.  Law  Rep.,  311; 
L.  &  N.  R.  R.  Co.  V.  Fox,  11  Bush,  505;  21  Encyc.  of  Law  (new), 
p.  618;  Labatt  on  Master  and  Servant;  p.  2280. 

2.  An  express  contract  necessarily  excludes*  the  idea  di  an  Im- 
plied contract.  15  EJncyc.  of  Law  (new),  p.  1078;  Walker  v. 
Brown,  81  Am,  Dec.,  p.  287;  Fonda  v.  Smith.  5  Ky.  Law  Rep.,  853; 
Pringle  v.  Samuels,  1  Bibb.,  172;  Coffman  v.  Allin  and  wife,  Litt 
select  Cases,  200. 

3.  Appellee's  decedent  was  a  trespasser,  a  volunteer — ^at  best  a 
mere  licensee;  appellant  owed  him  no  duty  except  the  exercise 
of  ordinary  care  to  avoid  injurying  him  after  its  discovery  of  his 
peril.  The  court  should  have  given  a  peremptory  instruction  at 
th^  close  of  plaintiff's  evidence,  and  certainly  at  the  close  of  all 
the  evidence.  20  Encyc.  of  Law  (new),  p.  154;  Labatt  on  Master 
and  Servant,  vol.  2,  section  629;  K.  C.  R.  R.  Co.  v.  Oastineau's 
Adm'r,  83  Ky.,  119;  K.  C.  Ry.  Co.  v.  McGinty,  9  Ky.  Law  Rep..  288; 
McDermott  etc.,  v.  K.  C.  Ry.  Co.,  93  Ky.,  408;  L.  &  N.  R.  R.  Co.  v. 
Webb,  99  Ky.,  332;  C,  N.  O.  &  T.  P.  R.  R.  CJo.  v.  Jackson,  22  Ky. 
Law  Rep.,  630;  L.  &  N.  R.  R.  Co.  v.  Thornton,  22  Ky.  Law 
Rep.,  778;  L.  &  N.  R.  R.  Co.  v.  Hocker,  111  Ky.,  707;  Ck)ok  v.  L.  & 
N.  R.  R.  Co.,  24  Ky.  LawRep.,  1967;  I.  C.  R.  R.  Co.  v.  Broughton, 
25  Ky.  Law  Rep.,  1752;  Shadoan's  Adm'r  v.  C,  N.  O.  &  T.  P.  R.  R. 
Co.,  26  Ky.  Law  Rep.,  828;  Hatfield  v.  Adams,  29  Ky.  Law 
Rep.,  880. 

4.  Appellant  is  not  lia;ble  for  the  negligence  of  dece4lent'8  felkyw 
servant 
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Opinion  of  the  Coubt  by  Judge  Careoll.— Revers- 
ing. 

J.  E.  Pendleton,  while  engaged  in  assisting  a  switch- 
ing crew,  was  killed  by  being  crushed  between  two 
cars.  In  this  action  his  administrator  recovered 
$5,000  for  the  destruction  of  his  life.  A  rererynl  is 
asked  for  several  alleged  errors  committed  by  the 
trial  court 

To  understand  fully  the  questions  involved,  it  will 
be  necessary  to  relate  with  some  particularity  the 
facts  exhibited  by  the  record.  Pendleton,  who  was 
about  22  years  of  age,  was  first  employed  in  Novem- 
ber, 1904,  by  appellant  as  a  yard  clerk  in  its  yards  at 
Guthrie,  Ky.  He  remained  in  this  branch  of  the  serv- 
ice until  January,  1905,  when  he  was  transferred  to 
the  car  inspector  and  repair  department,  and  worked 
there  until  his  death  on  February  6, 1905.  His  duties 
as  yard  clerk  and  in  connection  with  the  in- 
spector and  repair  department  did  not  require  him 
to  do  anything  with  reference  to  the  switching  or 
shifting  of  cars  in  the  yard,  or  to  assist  in  any  way 
the  switching  crew;  and  it  is  conceded  that  he  was 
never  employed  as  a  member  of  the  switch  crew.  Pre- 
vious to  his  engagement  by  appellant,  and  during  the 
time  he  acted  as  yard  clerk  and  worked  in  the 
inspector  and  repair  department,  he  was  endeavoring 
to  fit  himself  for  the  position  of  brakeman,  and  had 
quite  a  desire  to  get  this  place.  Frequently,  while 
acting  as  yard  clerk  and  inspector,  he  assisted  the 
switching  crew  in  their  work,  throwing  switches,  giv- 
ing signals  to  the  engineer,  riding  the  cars — in  fact, 
doing  everything  that  the  regular  switching  crew  did. 
There  is  evidence  that  he  did  this  with  the  knowledge 

vol.  >26— 39 
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and  at  least  implied  consent  of  the  person  in  charge 
of  the  yard  and  in  charge  of  the  switching  crew.  On 
behalf  of  appellant  the  evidence  upon  this  question  is 
in  effect  that,  although  its  agent  in  charge  knew  Pen- 
dleton often  assisted  the  switching  crew  in  the  per- 
formance of  the  duties  before  mentioned,  he  had  fre- 
quently requested  him  not  to  do  so,  calling  his  atten- 
tion to  the  dangerous  nature  of  the  employment.  The 
foreman  under  whom  he  worked  as  assistant  inspector 
and  car  repairer  testified  that  his  duties  in  this  depart- 
ment required  his  attention  from  7  o'clock  in  the 
morning  until  6  in  the  afternoon,  although  it  often 
happened  that  for  a  short  time  during  these  hours 
there  was  no  work  necessary  to  be  done  in  that 
department.  Pendleton  was  killed  at  5  o'clock  in  the 
afternoon,  and  immediately  before  this  was  engaged 
in  his  duties  as  car  inspector  with  Anderson,  his  fore- 
man. Anderson  testifies  that,  when  Pendleton  left  at 
5  o'clock  to  assist  the  switching  crew,  he  needed  his 
services,  and  so  informed  him,  but,  notwithstanding 
this,  he  went  to  where  the  switching  crew  was  at 
work,  doubtless  expecting  to  return  to  Anderson  in  a 
short  while.  Several  days  before  February  6th  a 
car  loaded  with  coal  had  been  placed  on  a  coal  track, 
adjacent  to  a  coal  yard,  to  be  unloaded,  and  after 
being  unloaded  it  was  permitted  to  stand  for  about 
four  days  on  the  coal  yard  track,  so  close  to  the  pass- 
ing track  used  for  switching  purposes  that  a  person 
riding  on  the  ladder  on  the  side  of  a  car  on  the  passing 
track  would  be  struck  by  the  car  on  the  coal  track, 
although  there  was  room  for  the  cars  to  pass.  On  the 
evening  Pendleton  was  killed  the  switching  crew  was 
engaged  in  putting  ten  cars  on  the  passing  track.  To 
do  this  the  cars  were  run  by  the  coal  track  on  which 
the  empty  coal  car  was  standing.    The  switch  crew 
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consisted  of  an  engineer,  fireman,  conductor  or  fore- 
man, and  two  switchmen.  These  composed  the  full 
crew.  Five  of  the  cars  were  first  put  on  the  passing 
track ;  Pendleton  being  with  the  crew.  These  five  cars 
were  left  on  the  passing  track  by  the  engine,  and  it 
went  back  to  get  the  other  five.  After  connecting  with 
the  last-named  five  cars,  Pendleton  threw  the  switch 
to  permit  the  engine  to  take  the  cars  on  the  track 
where  the  first  five  had  been  placed ;  and  after  throw- 
ing the  switch,  which  was  close  by  and  in  plain  view 
of  the  car  standing  on  the  coal  track,  he  jumped  on 
one  of  the  cars  being  pushed  by  the  engine,  putting 
his  feet  in  the  stirrup  on  the  bottom  of  the  side  of 
the  car,  and  holding  onto  the  ladder  attached  to  the 
side  of  the  car,  placed  there  for  the  purpose  of 
enabling  employes  to  get  from  the  ground  to  the  top 
of  the  car.  While  thus  riding  on  the  side  of  the  car  he 
was  struck  and  almost  instantly  killed  by  coming  in 
contact  with  the  empty  coal  car  standing  on  the  coal 
track  as  the  car  on  which  he  was  riding  passed  it. 
"When  Pendleton  jumped  on  the  car,  as  it  was  passing 
the  switch  he  had  opened,  it  was  running  about  eight 
miles  an  hour.  It  does  not  appear  that  the  engineer 
or  any  of  the  switch  crew  knew  that  he  w^s  going  to 
get  on  the  car;  but  the  engineer  saw  him  a  moment 
after  he  had  climbed  on  the  side  of  it,  and,  knowing  the 
proximity  of  the  empty  car  to  the  passing  track  and 
the  perilous  position  that  Pendleton  was  placed  in, 
applied  his  emergency  brake  and  did  everything 
possible  to  stop;  but  he  was  unable  to  stop  the 
cars  until  after  Pendleton  had  been  struck.  We 
may  remark  in  passing  that  no  blame  is  attached  to 
the  engineer  or  any  of  the  switch  crew.  The  negli- 
gence complained  of  is  in  permitting  this  empty  car 
to  remain  standing  for  several  days  so  close  to  the 
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passing  track  as  to  endanger  the  life  of  a  person  who 
might  be  riding  on  the  side  of  a  car  running  on  the 
passing  track.  There  being  evidence  to  show  that  it 
was  usual  and  customary  for  the  switch  crew  to  ride 
in  the  manner  in  which  Pendleton  was  riding,  the 
contention  of  appellee  is  that  Pendleton,  considering 
all  of  the  facts  and  circumstances  proven  in  the  case, 
is  entitled  to  be  treated  as  if  he  were  a  member  of  the 
switch  crew. 

The  real  issue  in  the  case,  and  the  one  to  which 
counsel  have  especially  addressed  themselves,  may 
be  thus  stated:  For  appellee  it  is  said  that  as  Pen- 
dleton, with  the  knowledge  and  implied  consent  and 
approval  of  the  person  in  charge  of  the  yard,  was 
permitted  to  frequently  perform  the  duties  of  a 
switdiman,  such  as  throwing  switches,  giving  signals, 
and  riding  cars,  the  company  owed  to  him  the  same 
duty  that  it  did  to  a  regular  member  of  the  switching 
crew.  The  company's  argument,  supported  by  the 
testimony  introduced  by  it,  is  that  Pendleton  was 
employed  in  a  different  department  of  its  service; 
that  he  had  no  duties  to  perform  in  connection  with 
tlie  switching  crew;  that  although  he  was  at  times, 
with  the  knowledge  and  apparent  consent  of  the  per- 
son in  charge  of  the  yard,  permitted  to  assist  in  the 
j)erformance  of  these  duties,  he  did  so  without  his 
approval  and  in  opposition  to  his  direct  commands; 
and  hence  he  is  to  be  treated  as  a  trespasser  or 
volunteer,  arid  the  company  cannot  be  held  respon- 
sible for  his  deaths  It  is  further  urged  that  his  duties 
as  car  inspector  and  repairer  demanded  his  attention 
and  service  from  7  a.  m.  to  6  p.  m.,  and  that  during 
these  hours  he  should  have  remained  at  the  place 
where  the  performance  of  his  duties  required  him  to 
be-   It  noay  safely  be  said,  and  for  the  purpose  of  this 
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case  we  will  assume,  that  the  evidence  establishes 
that  Pendleton  did,  with  the  knowledge  and  at  least 
implied  consent  of  appellant's  agent  in  charge  of  the 
yard,  although  not  by  his  request  or  direction,  often 
assist  in  switching  cars  and  perform  all  the  other 
duties  incident  to  the  work  of  a  switchman,  and  that 
when  killed  he  was  so  engaged ;  that  in  throwing  the 
switch,  immediately  before  he  jumped  on  the  car  that 
carried  him  to  his  death,  the  agent  in  charge  of  the 
yard  was  not  present,  nor  was  the  foreman  of  thf 
switching  crew;  nor  did  either  of  them  have  anj 
knowledge  that  he  was  going  to  throw  the  switch  or 
ride  the  car.  And  in  considering  the  case  we  will 
treat  it  as  if  the  agent  of  appellant  in  charge  of  the 
yard  had  the  right  to  employ  switchmen  and  to  control 
their  movements;  in  fact,  that  he  was,  in  respect  to 
everything  done  by  employes  of  the  company  in  and 
about  the  yard,  the  respresentative  of  the  company, 
conpetent  to  charge  it  with  his  acts.  We  will  also 
assume  that  if  the  relation  of  master  and  servant 
existed  between  the  company  and  Pendleton — in  other 
words,  if  he  is  to  be  deemed  a  brakeman— it  was 
guilty  of  such  negligence  in  permitting  the  car  on  the 
coal  track  to  remain  so  dangerously  near  the  passing 
track  as  to  render  it  liable  in  damages  for  his  death. 
So  that  the  issue  narrows  down  to  the  proposition, 
squarely  put :  Did  the  relation  of  master  and  servant 
exist  between  Pendleton  and  appellant  at  the  time 
of  his  death,  or  was  he  then  a  mere  trespasser  or 
volunteer!  Upon  the  correct  determination  of  this 
question  depends  the  result  of  this  case,  and  we  will 
endeavor  to  solve  it  by  applying  the  law  as  we  under- 
stand it  to  the  facts  as  herein  stated. 

The  relation  of  master  and  servant  is  created  by 
contract,  either  express  or  implied.    It  imposes  reeip- 
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rocal  rights,  duties,  and  obligations.  As  a  part  of 
the  duties  growing  out  of  this  contractual  relation 
the  law  imposes  on  the  master  the  obligation  of  pro- 
viding reasonably  safe  premises  and  reasonably  safe 
appliances  for  the  use  of  the  servant;  and  if  delin- 
quent in  these  respects,  and  the  servant  is  injured 
thereby,  the  master  may  be  compelled  to  respond  in. 
damages  for  his  breach  of  duty.  This  relation  cannot 
be  created  by  one  of  the  parties.  The  assent  of  both, 
either  express  or  implied,  is  necessary.  A  person 
cannot  impose  on  another  the  responsible  obligation 
resting  upon  a  master  without  the  participation  of 
such  other  person.  The  law,  in  the  absence  of  some 
contractual  arrangement  or  agreement,  express  or 
implied,  will  not  create  the  relation  of  master  and 
servant.  The  trespasser  or  the  volunteer,  who  is 
injured  in  or  about  the  performance  of  labor  that  he 
undertakes,  cannot  look  to  the  owner  of  the  premises 
to  compensate  him  for  the  injury  or  damage,  unless 
it  is  inflicted  after  his  peril  is  discovered.  And  when 
a  person  employed  to  perform  certain  services 
goes  entirely  without  the  line  of  his  duty  and  assumes 
the  performance  of  other  labors  for.  his  master,  with- 
out his  direction  or  authority,  he  occupies  no  better 
position  than  if  the  relation  of  master  and  servant 
did  not  exist  in  respect  to  any  employment  between 
them,  as,  when  the  master  engages  a  servant  to  per- 
form specified  service,  he  is  only  responsible  to  him 
for  some  breach  of  duty  committed  within  the  scope 
or  limits  of  the  employment  for  which  the  servant 
has  been  engaged.  Thus,  in  Thompson  on  the  Law 
of  Negligence,  section  4677,  it  is  said:  **An  employe, 
who  undertakes  without  the  order  or  request  of  his 
employer,  or  the  representative  of  the  employer,  or 
contrary  to  his  orders,  or  in  compliance  with  the 
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orders  or  request  of  another  employe  who  has  no 
authority  from  the  employer  to  give  such  orders  or 
to  make  such  request,  to  perform  work  outside  the 
scope  of  his  employment  or  upon  dangerous  premises, 
where  the  terms  of  his  emplojonent  do  not  require 
him  to  do  or  be,  •  •  •  is  deemed  to  assume  the  risk 
attendant  upon  his  voluntary  undertaking,  and  cannot 
recover  for  injuries  occasioned  by  any  defect  in  the 
premises,  machinery,  or  tools  to  which  he  thus  vol- 
untarily exposes  himself.  The  reason  of  the  rule  is 
obvious.  The  master  undertakes  to  exercise  reason- 
able care  to  the  end  of  keeping  his  premises,  his 
machinen-p  his  tools,  and  his  appliances  in  a  reason- 
able condition  of  safety  for  the  protection  of  the 
servant  employed  In  a  stated  service,  and  so  long  as 
he  continues  In  that  service.  But,  when  he  placefj 
himself  outsid3  the  lino  of  his  duty,  the  relation  of 
master  and  servant  is  deemed  to  be  temporarily  sus- 
pended. His  position  is  then  in  all  thiags  that  of  a 
trespasser  or  bare  licensee.  The  master  owes  him 
no  duty  to  anticipate  his  deviation  from  his  duty  and 
the  possible  danger  which  may  arise  to  him  therefrom, 
and  to  provide  against  it.  He  takes  things  as  he 
finds  them,  and  suffers  all  consequences  of  his  own 
error,  and  cannot  make  his  master  liable  therefor. 
The  b-y  will  not,  on  obvious  grounds  of  justice,  com- 
pel the  master  to  pay  damages  which  the  servant  has 
brought  on  himself  by  undertaking  to  do  something 
which  the  master  did  not  employ  him  to  do,  but  will 
ascribe  his  calamity  to  his  own  unnecessary  and 
gratuitous  acf  Tho  same  doctrine  is  announced  in 
Labatt  on  Master  and  Servant,  section  633,  and 
approved  in  Louisville  &  Nashville  B.  K.  Co,  v. 
Hocker,  111  Ky.  707,  64  S.  W.  638,  65  S.  W.  119,  23 
Ky.  Law  Kep.  982,  1274.    Therefore,  although  Pen- 
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dleton  at  the  time  of  his  death  was  engaged  by  appel- 
lant as  car  inspector  and  repairer,  and  in  this  employ- 
ment the  relation  of  master  and  servant  existed 
between  them,  with  all  its  attending  duties  and  obli- 
gations, yet  it  did  not  continue  when  without  authority 
or  direction  he  voluntarily  undertook  the  performance 
of  other  duties  entirely  disconnected  with  those  for 
which  he  was  engaged.  In  performing  these  new 
duties,  he  occupied  towards  his  employer  or  master 
the  same  relation  as  if  he  were  an  entire  stranger. 
His  attitude  in  assisting  the  switching  crew  was  the 
same  as  if  he  had  quit  his  work  as  clerk  in  a  store  or 
as  laborer  on  a  farm  to  undertake  them. 

The  remaining  question  to  be  considered  is:  Did 
the  fact  that  he  assisted  the  switching  crew,  with  the 
knowledge  and  implied  consent  of  the  agent  in  charge 
of  the  yard,  have  the  effect  of  establishing  for  the 
time  being  the  relation  of  master  and  servant  between 
him  and  the  person  for  whom  he  voluntarily  assumed 
to  work!  In  assisting  the  switching  crew,  he  did  not 
take  the  place  of  any  member  of  that  crew.  His 
services  were  not  needed.  In  helping  them  he  was 
acting  with  a  view  to  his  own  advancement,  and  en- 
deavoring to  become  proficient  as  a  brakeman  and 
switchman ;  and  in  our  opinion  the  relation  of  master 
and  servant  between  Pendleton  and  appellant  could 
not  in  this  manner  and  under  the  facts  of  this  case 
be  created.  Certain  it  is  that  he  had  never  been 
employed  as  a  member  of  the  switching  crew,  nor  had 
he  ever  been  requested  or  directed  by  any  person  in 
authority  to  perform  any  of  the  duties  in  connection 
with  it.  The  foreman  of  the  crew  had  no  authority  to 
bind  the  company  by  his  consent  to  or  approval  of 
Pendleton's  service.  He  was  under  the  control  of  the 
agent;  indeed,  strictly  speaking,  the  right  of  employ- 
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ment  was  in  the  train  dispatcher,  under  the  roles  of 
the  company.  He  had  his  full  complement  of  men. 
No  emergency  existed  that  made  it  necessary  to  obtain 
other  assistance.  Thompson  on  Negligence,  sections 
4982-4990.  The  mere  knowledge,  and  we  may  assume 
implied  consent  and  approval,  of  the  agent  in  charge 
of  the  business,  who  looked  on  and  saw  decedent  quite 
frequently  assist  the  switching  crew,  did  not  have  the 
effect  of  creating  by  implication  of  law  the 
relation  of  master  and  servant,  or  convert  him  from 
a  volunteer  into  a  servant  We  do  not  mean  to  say 
that  this  relation  may  not  be  created  by  an  implied 
contract,  as  if  a  person  authorized  to  employ  labor 
should  request  or  accept  the  needed  service  of  a  per- 
son who  volunteered  to  perform  it.  But  it  would  be 
announcing  an  unreasonable  rule  to  declare  that  any 
person,  who  might  choose,  for  his  own  instruction, 
entertainment,  or  benefit,  to  assist  persons  engaged 
in  an  occupation,  might  thus  become  in  the  eye  of  the 
law  a  servant  entitled  to  demand  and  receive  the  pro- 
tection accorded  to  persons  that  occupied  that  relation 
by  virtue  of  rights  growing  out  of  contract.  It  is 
true  that,  if  Pendleton  *s  services  were  not  needed  or 
desirable,  he  could  have  been  peremptorily  ordered 
to  absent  himself  from  the  yards,  or,  if  necessary, 
could  have  been  discharged  from  the  employment  of 
the  company,  or,  indeed,  in  an  extremity,  might  have 
been  arrested  for  trespassing.  But  persons  in  the 
conduct  of  their  business  are  not  required  to  resort 
to  these  extreme  measures  to  prevent  men  of  intelli- 
gence and  common  understanding  from  volunteermg 
in  affairs  about  which  they  are  not  employed ;  nor  is 
it  necessary  that  they  should  do  so  to  prevent  a 
volunteer,  trespasser,  or  intruder  from  creating  the 
legal  relation  of  master  and  servant.    Intruders,  tres- 
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passers,  and  volunteers  assume  the  risk  incidenr  to 
the  unauthorized  acts  they  perform;  and,  in  dealing 
with  them  in  cases  of  injury,  the  law  will  not  enforce 
or  apply  the  rules  governing  the  relation  of  master 
and  servant,  but  only  hold  the  persons  accountable 
for  the  injury  to  the  duty  of  avoiding  it,  if  they  could 
have  done  so  by  the  exercise  of  ordinary  care  after 
the  peril  was  actually  discovered.  When  Pendleton 
left  his  employment  as  car  inspector,  and  went  lo 
assist  the  switching  crew,  he  must  be  held  to  have 
accepted  conditions  in  the  switching  yards  exactly  as 
he  found  them.  As  to  him,  the  railroad  company  was 
under  no  obligation  to  move  the  car  causing  his  death ; 
nor  can  it  be  held  liable  for  its  negligence  in  per- 
mitting it  to  remain  there.  It  owed  him  no  duty, 
except  to  avoid  injury  after  his  peril  was  actually 
discovered. 

It  would  be  difficult,  and  we  will  not  attempt,  to 
lay  down  any  fixed  rule,  or  one  of  general  ap]ilica- 
tion,  in  the  settlement  of  the  intricate  question  ae  to 
when  persons  not  employed  are  to  be  treated  a^^  vol- 
unteers or  as  servants.  The  conditions  and  circum- 
stances under  which  volunteers  perform  services  are 
so  varying  that  often,  although  beginning  a<*  volun- 
teers, they  may  become  for  the  time  being  servants, 
entitled  to  protection  the  same  as  if  regularly  em- 
ployed in  the  first  instance.  The  books  arc  full  of 
distinctions  and  differences,  growing  out  of  the  facts 
of  each  case  as  they  are  presented  to  the  court.  ^Ve 
may,  however,  with  no  sense  of  uncertainty,  say  that 
something  more  than  mere  knowledge  of,  and  implied 
consent  to,  occasional  acts  of  service,  in  employments 
like  the  one  under  consideration,  will  be  required  to 
create  the  important  relation  of  master  and  servant. 
If  the  relation  ?ould  be  thus  established,  emp'oyers, 


Digitized  by 


Google 


Vol.  126.]      SEPTEMBER  TERM,  1907.  619 

Louisville  &  N.  R.  R.  Co.  ▼.  Pendleton's  Adm'r. 

especially  those  engaged  in  large  business  interests, 
with  widely  separated  agencies,  operating  under 
systems  carefully  planned  and  constmcted  to  insure 
discipline,  efficiency,  and  safety,  and  wherf;  each 
employe  is  selected  with  some  reference  to  his  fitness 
and  qualifications  for  the  service  he  is  engaged  to 
perform,  would  often  find  their  business  disarranged, 
their  discipline  interferred  with,  and  their  employes 
hindered  and  disturbed.  Aside  from  this,  they  would 
be  subjected  to  liabilities  they  had  not  contracted 
for,  and  could  not  well  anticipate  or  guard  against. 
In  Labatt  on  Master  and  Servant,  vol.  2,  section  630, 
it  is  said:  **A  person  cannot  be  subjected  without  his 
own  consent  or  that  of  his  agent,  to  the  obligations 
which  the  law  attaches  to  the  contract  of  hiring.**  It 
must  also  be  conceded  that  there  is  a  wide  difference 
between  requesting  or  directing  a  person  to  work  even 
for  an  hour  or  a  few  minutes,  and  merely  permitting 
him  to  render  desultory  service  that  is  not  needed, 
although  it  may  be  accepted,  and  thus  impliedly,  at 
least,  consented  to.  In  the  one  instance  the  master 
has  been  consulted.  He  has  exercised  authority  and 
discretion.  In  short,  he  had  entered  into  a  contract. 
In  the  other,  he  has  merely  submitted  to  interference 
by  a  volunteer  upon  his  premises  and  permitted  him 
to  do  things  that  were  not  helpful  or  necessary.  And 
this  distinction  will  be  found  running  all  through  the 
cases  on  this  subject.  A  formal  or  express  agree- 
ment is  not  required,  nor  is  it  essential  that  compen- 
sation should  be  paid  or  expected  from  the  one  sought 
to  be  charged.  Also,  the  relation  may  be  implied 
from  facts  and  circumstances  surrounding  the  em- 
ployment; but  we  will  not,  in  the  course  of  this 
opinion,  undertake  to  say  what  facts  might  raise  an 
implied  contract,  as  it  is  not  necessary  to  the  decision 
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of  this  case  that  we  should  do  so.  Sufficient  for  the 
questions  before  ns  is  the  statement  that  here  the 
facts  do  not  warrant  the  conclusion  that  there  was 
an  implied  contract. 

In  Kentucky  Central  R.  Co.  v.  Qastineau^s  Adm'r, 
83  Ky.  119,  7  Ky.  Law  Rep.  17,  Gastineau, 
a  boy  between  fourteen  and  fifteen  years  of 
age,  was  run  over  and  killed  by  a  car  of  the  rail- 
road company  which  he  was  endeavoring  to  uncouple 
from  a  train  while  switching  in  the  company's  yard. 
In  a  special  verdict  the  jury  found  that  the  deceased, 
when  killed,  was  voluntarily  assisting  the  employes  of 
the  road,  with  their  knowledge  and  consent,  in  switch- 
ing cars;  that  they  discovered  his  peril  too  late  to 
prevent  his  death;  and  that  he  contributed  to  it  by 
his  presence  and  offering  to  uncouple  the  car.  In  the 
course  of  the  opinion  the  court  said:  **The  deceased 
could  not  be  regarded  as  a  servant  or  employe  of  the 
company  at  the  time  of  his  death.  He  did  not  in  a 
legal  sense  occupy  that  relation,  and  was  to  it  a 
stranger;  and  in  this  light  the  rights  of  the  parties 
must  be  viewed,  A  railroad  company  has  a  right  to 
the  exclusive  use  and  occupation  of  its  yard  and 
track,  except  at  crossings  or  such  places  as  the  public 
are  by  law  authorized  to  use.  Otherwise,  it  could  not 
properly  perform  its  duties  to  the  public  It  is  not 
required  to  anticipate  the  intrusion  of  others,  and  one 
who  enters  upon  them  wthout  right  does  so  at  his 
peril,  and  in  case  of  injury  cannot  recover,  unless  it 
was  wantonly  inflicted  after  the  danger  was  discov- 
ered. *  *  *  Without  having  in  view  for  the. present 
the  age  of  the  deceased,  we  remark  that  the  fact  that 
a  mere  employe  knows  of  the  presence  of  an  inter- 
meddler  does  not  legalize  it,  and  so  place  him  as  to 
the  company  in  its  protection  that  it  is  bound  to 
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anticipate  and  ascertain  if  he  has  placed  himself  in 
danger,  instead  of  being  merely  bound  to  use  rea- 
sonable care  to  avert  it  after  its  discovery.  It  has 
been  held  that  even  a  request  of  one,  being  an 
employe  of  the  company,  to  do  some  act  connected 
with  the  management  of  a  train,  does  not  impose 
snch  a  duty  npon  it  or  render  the  person  less  an 
intermeddler  as  to  the  company."  This  opinion  was 
followed  and  approved  in  Monehan  v.  Covington  St. 
Ry.  Co.,  117  Ky.  771,  25  Ky.  Law  Rep.  1920,  78  S. 
W.  1106;  Illinois  Central  R.  Co.  v.  Bronghton,  78  S. 
W.  876,  25  Ky.  Law  Rep.  1752;  L.  &  N.  R.  Co.  v. 
Hocker,  111  Ky.  707,  23  Ky.  Law  Rep.  982,  1274,  64 
S.  W.  638,  65  S.  W.  119;  Hatfield  v.  Adams,  96  S.  W. 
583,  29  Ky.  Law  Rep.  880, 123  Ky.  428. 

We  have  examined  with  care  the  authorities  cited 
by  appellee,  but  in  none  of  them  do  we  find  anything 
in  conflict  with  the  principles  heretofore  announced. 
In  Illinois  Central  R.  Co.  v.  Timmons  the  principal 
question  in  the  case  was  whether  or  not  the  person 
who  employed  Timmons  had  authority  to  do  so ;  and 
this  was  the  ^point  in  issue.  In  Collins  v.  C,  N.  0. 
&  T.  P.  Ry.  Co.,  18  S.  W.  11,  13  Ky.  Law  Rep.  670, 
Collins  was  injured  by  the  explosion  of  a  gas  tank. 
One  of  the  issues  in  the  case  was  whether  or  not  at 
the  time  he  received  the  injury  he  was  engaged  in 
the  business  of  the  company.  After  stating  the  facts, 
the  court  said:  ** These  facts  plainly  show  that  in  the 
case  of  a  fire  upon  appellee's  premises  it  was  the 
duty  of  deceased  to  aid  in  extinguishing  it,  and  that 
in  doing  so  he  was  acting  as  its  employe."  In  Cum- 
berland Telephone  &  Telegraph  Co.  v.  Adams,  91  S. 
W.  739,  28  Ky.  Law  Rep.  1265,  Adams  was  in  the 
employment  of  the  company  as  a  groundman.  On  the 
evening  he  was  hurt  he  was  sent  by  the  foreman  with 
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his  brother,  Ed  Adams,  who  was  a  lineman,  to  adjust 
some  trouble  which  had  occurred  to  the  company's 
wires.  When  they  arrived  at  the  place,  his  brother 
ordered  him  to  climb  the  pole  and  remedy  the  trouble. 
He  did  as  directed,  and  in  the  performance  of  the 
duty  was  injured.  The  point  was  made  that  at  the 
time  he  received  the  injury  he  was  acting  as  a  line- 
man, that  being  a  diflferent  grade  of  employment  from 
groundman,  and  hence  he  ought  not  to  recover,  as 
he  was  engaged  in  a  service  outside  the  line  of  his 
employment.  The  court  said:  **Now  it  is  clear  that 
whether  appellee  is  called  a  lineman  or  groundman 
does  not  alter  his  right  to  recover  in  this  action,  if  he 
was  on  the  pole  at  the  time  of  his  injury  in  the  per- 
formance of  any  duty  he  owed  to  appellant.  If  it 
be  true,  as  he  says,  that  Lee  sent  him  to  assist  his 
brother,  who,  being  a  lineman,  was  his  superior,  and 
his  brother  told  him  to  climb  the  pole,  then  he  was 
in  the  performance  of  a  duty  owing  to  his  employer. 
Of  course,  if  he  was  a  mere  volunteer,  who  went  up 
the  pole  without  right  or  authority,  then  the  company 
owed  him  no  duty  at  all.  We  think  it  entirely  imma- 
terial whether  appellee  was  technically  a  lineman  or 
groundman.  If  he  was  a  groundman,  beginning  to 
perform  the  duties  of  a  lineman,  and  was  in  truth 
sent  up  the  pole  by  his  superior,  then  he  was  entitled 
certainly  to  no  less  protection,  because  of  his  want  of 
experience,  than  if  he  had  been  a  lineman,  so  experi- 
enced as  to  know  better  how  to  take  care  of  himself. 
The  whole  question  turns,  not  upon  whether  appellant 
was  a  lineman  or  groundman,  but  whether  at  the  time 
he  climbed  the  pole  he  was  in  the  performance  of  a 
duty  he  owed  to  appellant  company.'*  In  Johnson  v. 
Ashland  Water  Company,  71  Wis.  553,  37  N.  W.  823, 
5  Am.  St  Rep.  243,  it  is  stated  in  the  opinion  that 
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^*the  plaintiff  was  engaged  in  the  defendant's  work 
at  the  request  of  a  man  in  charge  of  the  work,  and 
although  it  may  be  said  that  his  employment  was  for 
a  mere  temporary  purpose,  and  that  the  plaintiff  was 
not  expecting  any  pay  for  the  work  done,  and  in  that 
sense  the  work  was  volunteered,  still,  being  in  the 
defendant's  employment  and  at  the  request  of  its 
servant  or  foreman,  he  was  not  a  trespasser,  and  he 
was  for  the  time  being  the  servant  of  the  defendant, 
and  entitled  to  the  same  protection  as  any  other  serv- 
ant of  the  defendant."  In  Dallemand  v.  Saalfeldt, 
175  111.  310,  51  N.  E.  645,  48  L.  R  A.  753,  67  Am. 
St.  Rep.  214,  the  servant  was  performing  duties  out- 
side the  scope  of  his  employment,  but  by  direction  of 
a  foreman.  In  Huntzicker  v.  Illinois  Central  R.  Co., 
129  Fed.  548,  64  C.  C.  A.  78,  the  injured  person  was 
learning  the  duties  of  brakeman  by  the  written  direc- 
tion of  the  trainmaster.  In  Ringu  v.  Oregon  Coal 
Co.,  44  Or.  407,  75  Pac.  703,  young  Eingu,  who  was 
injured,  was  assisting  his  father  in  working  in  a  mine. 
It  was  the  custom,  authorized  by  the  company,  to  per- 
mit fathers  to  employ  their  sons,  and  for  some  iTme 
before  the  accident  Eingu  had  been  so  working  with 
the  knowledge  and  consent  of  the  company,  and  the 
company  had  furnished  extra  cars  for  his  use  and 
paid  the  father  for  his  services.  It  will  thus  be  seen 
that  all  of  these  cases  are  easily  distinguishable  from 
the  one  before  us.  Running  through  all  of  them  will 
be  found  the  proposition  that  the  employment  was  by 
request,  express  or  implied,  and  upon  this  assumption 
recovery  was  allowed.  We  have  been  unable  to  find 
any  authority  to  support  the  position,  taken  by  appel- 
lee, that  the  mere  fact  that  Pendleton,  with  the  knowl- 
edge and  consent  of  appellant,  rendered  service  to  the 
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switching  crew,  had  the  effect  of  creating  the  relation 
of  master  and  servant. 

Our  conclusion  is  that  upon  the  facts  presented  by 
this  record  appellee  was  not  entitled  to  recover.  He 
was  a  mere  volunteer,  who  placed  himself  in  a  posi- 
tion of  danger.  The  railroad  company  owed  him  no 
duty,  except  to  exercise  ordinary  care  to  avoid  injury 
to  him  after  his  position  of  peril  was  discovered ;  and, 
as  we  have  seen,  there  is  no  claim  of  negligence  in 
this  respect. 

Wherefore  the  judgment  is  reversed,  with  direc- 
tions for  a  new  trial  consistent  with  this  opinion. 


CASE  73.— INDICTMENT  AGAINST  MOSES  KAITFMAN  FOR 
VIOLATING  THE  ELECTION  LAWS.  AS  CLERK  OP 
A  PRIMARY  ELECTION.— October  10. 

Commonwealth  v.  Kaufman 

Appeal  from  Fayette  Circuit  Court 

Watts  Parker,  Circuit  Judge. 

From  a  judgment  sustaining  a  demurrer  to  the 
indictment  the  Commonwealth  appeals — Reversed. 

1.  Elections — Primary  Elections — Officers — Offenses — Indictment 
Under  Cr.  Code  Prac,  section  122,  subsection  2,  providing  that 
an  Indictmen^t  containing  a  statement  of  the  act  constituting 
the  offense  in<  ordinary  and  concise  language  shall  be  sulfi* 
cient,  an  indictment  alleging  that  ^accused,  as  Judge  of  elec- 
tion at  a  primary  election,  performed  his  duties  in  such  a  way 
las  to  hinder  the  objects  of  the  election  by  marking  the  bal< 
lots  of  electors,  though  none  of  them  were  blind  nor  physically 
disabled,  states  an  offense  denounced  by  Ky.  Stats.,  1903,  sec. 
1577,  punishing  any  officer  who  shall  perform  his  duty  In  such 
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a  way  as  to  hinder  the  objects  of  the  law.  since  section  1475 
only  authorizes  an  election  officer  to  mark  the  ballot  of  an 
elector  who  is  illiterate  or  blind  or  physically  disabled. 

2.  Same — Statutes — Construction. — Ky.  Stats.,  section  1552,  pro- 
viding that  an  act  denounced  an  offense  by  the  law  concerning 
elections  shall  be  an  oficense  in  primary  elections,  and  section. 
1563,  declaring  that  the  officers  of  primary  elections  shall  be 
subject  to  the  same  limitations  as  officers  of  regular  elections, 
and  any  act  denounced  by  the  general  laws  as  an  offense  in 
case  of  officers  of  regular  elections  shall  be  an  offense  In  case 
of  officers  of  primary  elections,  extend  section  1577,  punishing 
election  officers  who  shall  perform  their  duty  in  such  a  way 
as  to  hinder  the  objects  of  the  law,  to  offtcers  of  primary 
elections. 

3.  Same. — ^A  primary  election  officer,  who,  In  such  a  way  as  to 

hinder  the  object  of  the  law,  marked  the  ballots  of  electors 
who  were  not  blind  nor  physically  disabled,  violated  Ky.  Stats. 
1903,  section  1577,  punishing  election  officers  who  shall  per- 
form their  duties  in  such  a  way  as  to  hinder  the  objects  of 
the  law. 

4.  Same — Offenses — ^Proof. — To  convict  an  election  officer  of  a 

violation  of  Ky.  Stats.  1903,  section  1577,  punishing  an  elecftlon 
officer  who  shall  willfully  perform  bis  duty  In  such  a  way  as 
to  hinder  the  objects  of  the  law,  it  must  appear  not  only  that 
he  -willfully  committed  the  acts  charged,  but  that  they  were 
committed  with  the  intent  to  hinder  the  objects  of  the  elec- 
tion law,  and  that  they  did  so  hinder,  or  were  reasonably 
calculated  so  to  do. 

6.  Same — Marking  Ballots — Statutes-. — The  durt:y  of  marking  the 
ballots  of  illiterate,  blind,  and  physically  disabled  electors 
must,  under  the  express  provisions  of  Ky.  Stats.  1903,  section 
1475,  be  performed  by  the  clerk  of  the  election,  though  an 
accidental  performance  of  such  duty  by  a  judge  or  sheriff  of 
election  does  not  amount  to  a  violation  of  section  1577,  pun- 
ishing election  officers  who  shall  perform  their  duties  in  such 
a  way  as  to  hinder  the  objects  of  the  election  laws. 

6,  Same — Indictment— Sufficiency. — An  Indictment  charging  a 
primary  election  officer  with  performing  his  duties  in  such  a 
way  as  to  hhider  the  objects  of  the  election  law,  in  vk)latloii 
of  Ky.  Stats.  1903,  section  1577,  which  alleges  that  on  a 
designated  date  the  regularly  constituted  governing  authority 
of  a  political  party  of  the  state  held  a  primary  election  in  the 
state;  that  for  at  least  40  days  prior  to  such  election  the  com- 
mittee gave  public  notice  thereof,  etc.;  that  on  such  day 
vol.  126—40 
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accused  waa  acting  as  a  judge  of  election  In  an  election  pre- 
cinct, etc.— sufficiently  alleges  the  holding  of  a  primary  elec- 
tion as  authorized  by  law. 

N.  B.  HATS,  Attorney  General,  and  C.  H.  Morris,  attorneys  for 
appellant 

By  section  1475  of  Kentucky  Stotutes,  It  is  provided  how  illiter- 
ate, blind  and  disabled  persons  may  have  their  ballots  marked  by 
the  clerk  of  the  election;  but  In  each  instance,  each  party  is 
required  under  the  law  to  declare  on  oath  before  the  clerk  of 
the  election  that  he  Is  illiterate,  blind  or  unable  to  mark  hla 
ballot.  This  duty,  under  the  law,  is  imposed  on  the  clerk  and 
not  on  the  judge,  and  for  the  judge  or  the  clerk  to  mark  this 
ballot  without  the  elector  first  declaring  on  oath  as  required  under 
the  statute,  is  willfully  discharging  the  duties  of  an  election 
officer  in  such  a  way  or  manner  as  to  defeat  the  purpose  and 
intention  of  the  law.  This  provision  of  the  statute  is  intended  to 
prevent  corrupt  election  officers  or  others  desiring  to  defeat  t2ke 
will  of  the  voter  by  bribery,  intimidation  or  coercion.  It  opens  a 
flood  gate  to  all  the  evils  and  frauds  from  which  the  secret  ballot 
system  was  intended  to  protect  the  voter  and  public.  It  is  the 
source  of  fraud  and  corruption  by  which  it  seeks  to  overthrow  the 
will  of  the  people  by  bribery,  fraud  and  coercion;  and  if  election 
corruptionists  are  permitted  to  mavk  the  ballots  of  the  floaters 
and  the  weak  and  debauched,  without  such  elector  declaring  on 
oath  that  he  is  under  disability  mentioned  In  the  law,  then  the 
secret  ballot  system  has  no  longer  a  place  on  the  statute  book. 

MORTON,  WEBB  &  WILSON  for  appellee. 

PROPOSITIONS  AND  LIST  OP  AUTHORITIBS. 

1.  This  Indictment  is  under  section  1677,  and  there  is  no  offense 
committed  under  this  section  unless  it  is  a  violation  of  a  duty 
imposed  upon  an  officer,  and  not  upon  an  individual.  Ky.  Stats., 
section  1577. 

2.  An  indictment  must  allege  the  speclflc  duty  which  was  imr 
posed  upon  an  officer,  or  else  it  is  defective.  U.  S.  v.  Kelsey,  42 
Fed,  Rep.,  p.  884;  U.  S.  v.  Cook.  17  Wallace,  174;  U.  S.  v.  Cook. 
92  XT.  S.,  558. 

3.  An  allegation  that  on  election  was  held  "^y  the  regular 
organized  and  constituted  committee  and  governing  authority  of 
the  Democmtlc  party,"  is  a  conclusion  of  law,  and  not  a  state- 
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ment  of  fact,  as  required  in  an  indictment  Commonwealtb  v, 
Maddock,  17  Ky.  Law  Rep.,  558. 

4.  Requisites  of  notice  for  primary  election.  Ky.  StatB.,  sec- 
tion 1553. 

6.  The  exception  that  the  voters  were  not  unable  to  mark  their 
ballots  by  reason  of  inability  to  read  the  English  language,  must 
be  negatived.    Ky.  Stats.,  section  1475. 

Opinion  op  the  Cottbt  by  Judge  Settle — 
Reversing. 

On  February  5, 1907,  the  appellee,  Moses  Kaufman, 
was  indicted  in  the  Fayette  circuit  court  for  unlaw- 
fully and  wilfully  performing  the  duties  of  an  elec- 
tion officer  at  the  Democratic  state  primary  election 
held  on  the  6th  day  of  November,  1906,  in  such  way 
as  to  hinder  the  objects  thereof.  The  indictment  is 
as  follows:  *' The  grand  jury  of  Fayette  county,  in 
the  name  and  by  the  authority  of  the  Commonwealth 
of  Kentucky,  accuse  Moses  Kaufman  of  the  offense 
of  unlawfully  and  wilfully  performing  the  duties  of 
an  election  officer  in  such  a  way  as  to  hinder  the  ob- 
jects of  the  election  law  as  follows,  to-wit :  That  on  the 
6th  day  of  November,  1906,  the  regularly  organized 
and  constituted  committee  and  governing  authority 
of  the  Democratic  party  of  the  State  of  Kentucky  held 
a  primary  election,  in  the  State  of  Kentucky,  county  of 
Fayette,  and  city  of  Lexington,  at  which  election 
candidates  for  United  States  Senator  from  Kentucky, 
and  for  all  the  State  offices  of  the  State  of  Kentucky, 
were  voted  for;  that  for  at  least  forty  days  prior  to 
such  primary  election  the  committee  and  governing 
authority  of  said  party  did  give  public  notice  of  said 
election  by  posting  such  notice  on  the  courthouse 
door  in  the  city  of  Lexington,  county  of  Fayette,  and 
in  at  least  twenty  other  public  places  in  the  said 
county;  that  on  said  day  that  said  Moses  Kaufman 
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was  then  and  there  acting  as  a  judge  of  election  in 
the  Merino  Street  precinct  in  said  city  of  Lexington 
and  county  of  Fayette,  which  was  a  regular  election 
precinct  in  said  city  of  Lexington  and  county  of 
Fayette ;  that  said  Kaufman  had  prior  to  the  said  elec- 
tion, been  regularljr  and  duly  appointed  as  an  officer 
of  said  election  and  judge  of  said  election  at  said 
precinct  by  the  regularly  organized  and  constituted 
committee  and  governing  authority  of  the  Democratic 
party  of  Kentucky,  and  the  said  Moses  Kaufman 
did  then  and  there  unlawfully  and  wilfully  perform 
his  duty  as  judge  of  election  in  such  a  way  as  to 
hinder  the  objects  of  the  election  law,  by  marking 
and  stamping  the  ballots  of  divers  electors  at  said 
election  in  said  precinct,  whose  names  are  unknown 
to  the  grand  jury,  in  the  presence  of  the  voters  and 
of  the  other  election  officers  at  said  precinct ;  and  none 
of  the  said  electors  was  then  and  there  blind,  and 
did  not  so  declare  on  oath,  and  none  of  said  electors 
was  so  physically  disabled  as  to  be  unable  to  mark 
his  ballot,  and  did  not  so  declare  on  oath^ — ^against  the 
peace  and  dignity  of  the  Commonwealth  of  Ken- 
tucky/' Appellee  filed  a  demurrer  to  the  indictment, 
which  was  sustained  in  the  court  below.  This  appeal, 
prosecuted  by  the  Commonwealth,  presents  for  our 
decision  the  sole  question  whether  or  not  the  in- 
dictment sufficiently  charges  a  public  oflfense. 

It  appears  from  the  language  of  the  indictment  that 
the  acts  of  appellee,  constituting  the  offense  charged, 
are  alleged  to  have  been  committed  by  him  while 
acting  by  legal  appointment  as  judge  of  election  in 
the  Merino  Street  precinct  of  the  city  of  Lexington,  at 
a  State  primary  election  legally  called  by  the  govern- 
ing committee  of  the  Democratic  party  and  held  No- 
vember 6, 1906,  throughout  the  State  of  Kentucky,  in- 
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eluding  Fayette  county,  for  the  purpose  of  nominating 
a  Democratic  candidate  for  United  States  Senator  and 
for  each  of  the  several  State  offices,  and  that  he  (appel- 
lee) '*did  then  and  there  unlawfully  and  wilfully  per- 
form his  duty  as  judge  of  election  in  such  a  way  as  to 
hinder  the  objects  of  the  election  law  by  marking  and 
stamping  the  ballots  of  divers  electors  applying  to  vote 
at  said  election  in  said  precinct,  whose  names  are  un- 
known to  the  grand  jury,  in  the  presence  of  the  voters 
and  the  other  election  officers  at  said  precinct;  and 
none  of  the  said  electors  was  then  and  there  blind 
and  did  not  so  declare  on  oath,  and  none  of  said 
electors  was  so  physically  disabled  as  to  be  unable  to 
mark  his  ballot  and  did  not  so  declare  on  oath.  *  *  * '' 
The  offense  laid  at  appellee's  door  is  one  denounced 
by  the  election  law  and  defined  by  section  1577,  Ky. 
St.  1903,  as  follows:  '*Any  public  officer  upon  whom 
a  duty  is  imposed  under  this  chapter,  and  no  penalty 
provided  for  the  violation  thereof,  who  shall  wilfully 
neglect  to  perform  such  duty,  or  who  shall  wilfully 
perform  it  in  such  a  way  as  to  hinder  the  objects  of 
this  law,  shall  be  punished  by  a  fine  of  fifty  dollars 
and  imprisonment  in  the  county  jail  for  two  months." 
Section  1475,  Ky.  St.  1903,  provides:  '*Any  elector 
who  declares  on  oath,  that,  by  reason  of  inability  to 
read  the  English  language,  he  is  unable  to  mark  his 
ballot,  may  declare  his  choice  of  candidates  or  party 
ticket  to  the  clerk,  who,  in  the  presence  of  the  judges, 
sheriff  and  challengers  and  the  elector,  shall,  with 
his  pencil,  mark  a  dot  in  the  appropriate  place  for 
the  cross  mark,  to  indicate  the  choice  of  the  elector. 
The  clerk  shall  then  fold  and  deliver  the  ballot  to  the 
elector,  and  instruct  him  to  retire  to  the  booth  and 
there  mark  his  ballot  by  marking  a  cross  mark  either 
in  the  squares  showing  dots  or  any  other  squares  he 
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may  desire.  In  all  other  respects  he  shall  vote  as 
is  required  of  other  electors.  In  case  any  person 
applying  to  vote  is  blind,  and  shall  so  declare  on  oath, 
the  clerk  shall  be  allowed  to  mark  his  ballot  for  him 
in  the  presence  of  the  other  officers  of  election,  and 
the  challengers  allowed  by  law ;  or  in  case  any  person 
shall  be  so  physically  disabled  as  to  be  unable  to  mark 
his  ballot,  and  shall  so  declare  on  oath,  the  clerk  shall 
have  the  right  to  mark  his  ballot  as  in  the  case  of  a 
blind  person  applying  to  vote.  Any  one  making  a 
false  declaration  under  this  provision  of  this  section, 
shall,  upon  conviction,  be  fined  in  any  sum  not  exceed- 
ing fifty  dollars,  and  be  disfranchised  for  a  period 
of  two  years ;  and  any  clerk  who  shall  wilfully  deceive 
any  elector  in  marking  any  ballot,  or  wilfully  mark 
the  same  in  any  other  way  than  as  requested  by  said 
elector,  shall  be  guilty  of  felony,  and,  upon  conviction, 
shall  be  imprisoned  in  the  penitentiary  for  not  less 
than  two  nor  more  than  five  years.** 

Three  classes  of  electors,  which  the  secret  ballot 
system  would  otherwise  exclude  from  voting,  are 
protected  in  the  right  of  suffrage  by  this  section,  viz., 
the  illiterate,  the  blind,  and  those  so  physically  dis- 
abled as  to  be  prevented  thereby  from  marking  their 
ballots.  For  these  the  clerk  may  act  under  certain 
conditions;  that  is,  he  may,  in  the  presence  of  the 
judges,  sheriff,  cljallengers,  and  the  illiterate  elector 
himself,  indicate  to  the  latter  with  a  pencil  dot  where 
to  mark  his  ballot  so  as  to  express  his  declared  choice 
of  candidates,  provided  that  the  elector  first  makes 
oath  that  by  reason  of  his  inability  to  read  the  Eng- 
lish language  he  is  unable  to  mark  his  ballot  without 
the  clerk's  assistance.  But,  after  being  thus  in- 
structed by  the  clerk,  he  must,  upon  receiving  from 
that  officer  the  ballot  properly  folded,  retire  within 
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the  booth  and  mark  it  himself.  If  the  elector  be  blind, 
or  so  physically  incapacitated  as  to  be  unable  to  mark 
his  ballot,  the  clerk,  in  the  presence  of  the  other 
officers  of  election  named,  challengers,  and  the  elector, 
shall  actually  mark  the  ballot  for  the  elector  so  as 
to  express  his  avowed  choice,  after  the  latter  shall 
have  first  declared  upon  oath  his  blindness  or  physical 
disability  incapacitating  him  from  marking  his  ballot. 
In  setting  forth  the  offense  the  indictment  substanti- 
ally follows  the  language  of  the  statute,  and  the  par- 
ticular acts  constituting  the  offense  are  alleged  in 
such  terms  as  bring  the  case  within  the  provision  of 
the  statute.  Powers  v.  Com.,  90  Ky.  167,  11  Ky.  Law 
Rep.  964,  13  S.  W.  450;  Higgins  v.  Com.,  94  Ky.  54, 
14  Ky.  Law  Rep.  729,  21  S.  W.  231. 

The  indictment  is  sufficient,  as  it  contains  '^A  state- 
ment of  the  acts  constituting  the  offense,  in  ordinary 
and  concise  language,  and  in  such  manner  as  to  enable 
a  person  of  conamon  understanding  to  know  what  is 
intended;  and  with  such  degree  of  certainty  as  to 
enable  the  court  to  pronounce  judgment  on  conviction 
according  to  the  right  of  the  case.*'  Cr.  Code  Prac. 
section  122,  subsection,  2.  Elections  are  under  the 
control  of  the  officers  appointed  to  hold  them,  and 
this  is  especially  true  of  the  judges  of  election^  who 
not  only  pass  upon  the  qualifications  of  the  electors, 
but  are,  in  addition,  with  the  other  officers  of  the  elec- 
tion, required  to  see  that  they  vote  in  the  prescribed 
manner,  and  that  their  ballots  are  deposited,  counted, 
and  the  result  certified  and  returned  in  conformity 
to  law.  Section  1552,  Ky.  St.  1903,  provides:  **Any 
act  denounced  an  offense  by  the  general  laws  of  the 
State  concerning  elections,  shall  also  be  an  offense  in 
all  primary  elections  and  punished  in  the  same  form 
and  manner  as  is  provided  for  the  punishment  of 
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similar  offenses  by  the  general  laws;  and  all  the 
penalties  and  provisions  of  the  general  law  shall 
apply  in  such  eases  with  equal  force  and  shall  be  as 
effective  as  though  fully  set  out  in  this  article. '* 
Again,  as  if  to  leave  no  doubt  of  the  intention  of  the 
legislature  to  extend  the  provisions  of  the  sectior, 
supra,  to  include  oflScers  of  a  primary  election,  these 
further  provisions  were  inserted  in  section  1563  of  the 
same  statute,  viz.:  '*The  officers  of  all  primary  elec- 
tions, held  under  the  provisions  hereof,  shall  have 
the  same  powers  and  privileges  as  officers  of  regular 
elections,  and  shall  be  subject  to  the  same  restrictions, 
limitations,  and  conditions.  Any  act  or  deed  de- 
nounced by  general  laws  as  an  offense  in  the  case  of 
officers  of  regular  State  elections  is  herebj^  declared  to 
be  an  offense  in  the  case  of  officers  of  such  primary 
elections,  and  shall  be  punished  in  the  same  form  and 
manner  as  is  prescribed  by  general  law."  If,  in  the 
exercise  of  his  powers  as  an  election  officer,  appellee, 
unlawfully,  wilfully,  and  in  such  way  as  to  hinder 
the  objects  of  the  election  law,  marked  or  stamped 
the  ballots  of  *' divers  electors,'*  who  were  not  blind, 
and  had  not  so  declared  on  oath,  or  were  not  so  phy- 
sically disabled  as  to  be  unable  to  mark  their  own 
ballots,  and  had  not  declared  such  disability  on  oath, 
his  acts  amounted  to  a  violation  of  the  election  law 
as  charged  in  the  indictment. 

But  while,  as  already  indicated,  we  think  the  indict- 
ment good,  we  are  further  of  opinion  that,  in  order  to 
convict  appellee  under  the  indictment  of  the  offense 
charged,  it  must  be  made  to  appear  from  the  evidence, 
beyond  a  treasonable  doubt,  not  only  that  he  unlawfully 
and  wilfully  committed  the  acts  therein  charged,  but 
that  they  were  committed  with  the  intent  on  his  part  to 
hinder  the  objects  of  the  election  law,  and  either  that 
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they  did  so  hinder  them,  or  were  reasonably  calculated 
to  result  in  such  hindrance;  for  the  language  of  sec- 
tion 1577,  under  which  this  indictment  was  found,  is 
that  to  constitute  the  offense  therein  named  the  elec- 
tion oflScer  must  wilfully  perform  his  duty  ''in  such 
a  way  as  to  hinder  the  objects  of  this  law."  The 
statute  (section  1475)  in  terms  declares  that  the 
duties  to  be  performed  in  assisting  the  illiterate, 
blind,  and  physically  disabled  elector  to  vote  shall  be 
discharged  by  the  clerk  of  the  election  alone. 
Manifestly  the  performance  of  these  duties  should 
always  be  confided  to  the  clerk  by  the  other 
election  oflScers,  but  we  are  not  disposed  to  hold  that 
an  occasional  or  accidental  performance  of  them  by 
a  judge  or  sheriff  of  election,  through  inad\ertance 
or  mistake,  would  make  the  latter  an  offender  against 
the  election  law  in  the  meaning  of  section  1577.  The 
requirements  of  the  election  law  should  be  fairly  and 
fully  complied  with  by  those  intrusted  with  the  duty 
of  conducting  elections,  and  punishment  surely  and 
swiftly  visited  upon  all,  whether  oflScers  of  election  or 
individual  electors,  who  wantonly  and  corruptly,  by 
whatsoever  means,  prevent  fair  and  free  elections  in 
the  State;  but  it  is  not  every  failure  on  the  part  of 
election  oflScers  to  comply  with  the  requirements  of 
the  law  in  respect  to  elections  that  will  justify  the 
infliction  of  punishment.  A  mere  failure  of  duty 
resulting  from  ignorance  on  the  part  of  election 
oflScers  might,  and  sometimes  does,  amount  to  such 
disregard  of-the  essential  requirements  of  the  election 
law  as  to  affect  the  validity  of  the  returns  and  certifi- 
cates made  by  them,  and  render  the  same*  so  unre- 
liable as  to  destroy  theii*  value,  yet  it  would  hardly 
be  claimed  that  the  election  oflScers  should  be  crimr 
inally  proceeded  against  in  every  such  case  for  the 
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dereliction  of  duty.  The  wilful  violator  of  the  ele<v 
tion  law  stands,  however,  upon  a  different  footing. 
His  wrongdoing,  if  shown  according  to  the  rules  of 
evidence  applicable  to  the  criminal  law,  merits  pun- 
ishment, and  should  receive  it 

Whether  appellee  belongs  to  the  latter  class  must 
be  determined  by  trial  in  the  circuit  court.  With  the 
question  of  his  guilt  or  innocence  this  court,  upon 
this  appeal,  has  nothing  to  do.  Our  duty  ends  with 
the  decision  of  the  question  raised  by  the  demurrer 
to  the  indictment.  We  have  considered,-  without 
indicating  or  discussing  them  in  detail,  the  several 
objections  urged  by  counsel  for  appellee  to  the  indict- 
ment. In  our  opinion  the  allegations  of  the  indict- 
ment as  to  the  calling  and  holding  of  the  primary 
election,  and  the  appointment  of  appellee  as  a  judge 
thereof,  are  not  mere  -conclusions,  as  claimed  by 
counsel,  for  they  aptly  state  the  facts  according  to 
the  Criminal  Code  of  Practice  and  suflSciently  show 
that  the  primary  election  was  called  by  the  regularly 
organized,  constituted,  and  governing  committee  of 
the  Democratic  party  of  the  State;  that  40  days* 
notice  of  the  time*  and  purpose  of  holding  it  was 
posted  on  the  courthouse  door  and  20  other  public 
places  in  Fayette  county,  as  required  by  statute ;  and 
that  appellee's  appointment  as  judge  of  election  was 
lawfully  made  by  the  governing  committee  of  the 
party.  The  case  of  Commonwealth  v.  Maddox,  32  S. 
W.  129,  17  Ky.  Law  Eep.  577,  cited  by  appellee,  can- 
not, for  the  reasons  hereinafter  expressed,  be  accepted 
as  controlling  authority  in  this  case.  The  quotations 
from  the  indictment  appearing  in  the  opinion  of  that 
case  fail  to  show  that  the  primary  election  was  called 
by  a  committee  at  all.  Only  the  words  *'duly  and 
regularly  acting  governing  authority*'  of   Trimble 
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county  were  used  in  the  indictment.  Whether  the 
primary  was  called  by  a  committee,  a  minority  of  the 
eonmiittee,  or  only  the  county  chairman,  does  not 
appear.  The  same  omission  appears  in  the  allega- 
tions of  the  indictment  as  to  Maddox's  appointment 
as  election  oflScer,  and  it  wholly  failed  to  allege  that 
the  statutory  notice  was  given  previous  to  the  hold- 
ing of  the  primary.  It  is  patent  therefore  that  the 
indictment  in  the  Mtaddox  Case  is  unlike  the  one  in 
the  case  at  bar.  Be  this  as  it  may,  it  is  further  mani- 
fest that  in  the  decision  of  that  case  the  court  over- 
looked section  131  of  the  Criminal  Code,  which  pro- 
vides: '*In  pleading  a  judgment  or  other  determina- 
tion of,  or  proceeding  before,  a  court  or  oflBcer  of 
special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  constituting  jurisdiction;  but  the  judgment  or 
determination  may  be  stated  as  given  or  made,  or  the 
proceedings  had.  The  facts  constituting  jurisdiction 
must,  however,  be  established  on  the  trial."  The 
Supreme  Court  and  other  federal  court  cases  cited 
by  counsel  for  appellee  as  furnishing  the  standard 
by  which  the  indictment  under  consideration  should 
be  tested  cannot  be  accepted  in  this  State  as  author- 
ity on  mere  questions  of  pleading  and  practice,  when 
they  conflict,  as  in  this  case,  with  our  Code  and  the 
decisions  of  this  court. 

For  the  reasons  indicated  the  judgment  is  reversed, 
and  cause  remanded,  with  directions  to  the  lower 
court  to  overrule  the  demurrer,  and  for  further  pro- 
ceedings consistent  with  the  opinion. 
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CASE  74.--ACTION  BY  THE  COMMONWEALrTH  AGAINST 
CHATTANOOGA  IMPLEMENT  &  MFG.  CO  TO  RK- 
COVER  A  PENALTY.— October  11. 

Commonwealth  v.  Chattanooga 
Im'  p.  &  MTg.  Co 

Appeal  from  Carlisle  Circuit  Court. 

R.  J.  BuGG,  Circuit  Judge. 

From  a  judgment  dismissing  the  petition  the  Com- 
monwealth appeals — AflBrmed. 

Corporations — ^Foreign  Corporations — ^Business  Within  State — ^Ap- 
pointment of  Agent. — A  foreign  corporation  sold  a  press  to  a 
purchaser  in  Kentucky,  and,  he  having  failed  to  pay  for  It, 
an  attorney  recovered  judgment  and  bought  in  the  press 
thereunder  for  the  corporation,  and  afterward  Eold  the  press 
at  private  sale.  Thereafter  the  corporation  appointed  a  sales 
agent  within  the  state,  but  he  transacted  no  business  under 
such  appointment.  Held,  that  the  corporation  had  not  carried 
on  business  within  the  state  without  appointing  an  agent  and 
filing  certain  notices  with  the  Secretary  of  State,  as  required 
by  Ky.  State.  1903,  section  571. 

N.  B.  HAYS,  Attorney  General,  and  C.  H.  Morris  for  appellant 

ROBBINS,  THOMAS  &  BRIDGEWATER  for  appellee. 

Opinion  op  the  Court  by  Judge  Hobson — ^Affirm- 
ing. 

The  Chattanooga  Implement  &  Manufacturinj? 
Company  is  a  corporation  formed  under  the  laws  of 
Tennessee  and  residing  at  Knoxville.  It  did  not  com- 
ply with   section   571,   Ky.   St.   1903,   requiring  all 
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foreign  corporations  ''carrying  on  any  business  in 
this  State '^  to  have  an  authorized  agent  here  upon 
whom  process  may  be  served  and  to  file  certain  notices 
with  the  Secretary  of  State.  On  October  24,  1906, 
the  Commonwealth  filed  a  petition  against  the  com- 
pany to  recover  the  penalty  provided  for  the  viola- 
tion of  that  section.  The  defendant  filed  an  answer. 
The  case  was  tried  before  the  circuit  court,  which  dis- 
missed the  petition ;  and  the  Commonwealth  appeals. 
It  is  unnecessary  for  us  to  determine  whether  the 
second  paragraph  of  the  answer  of  the  defendant  was 
suflBcient.  In  the  first  paragraph  it  was  pleaded  that 
the  defendant  was  not  guilty.  This  was  all  that  was 
necessary.  Louisville  &  Nashville  R.  R.  v.  Com., 
112  Ky.  635,  66  S.  W.  505,  23  Ky.  Law  Rep.  1900. 
The  proof  introduced  on  the  trial  showed  that  on 
January  24,  1906,  the  company  had  made  a  contract 
with  the  Bardwell  Hardware  Company,  by  which  it 
was  to  act  as  agent  for  the  company  at  Bardwell,  in 
Carlisle  county,  in  selling  its  machinery;  but  the 
proof  also  showed  that  the  Bardwell  Hardware  Com- 
pany had  done  nothing  as  agent,  that  it  had  handled 
none  of  the  machinery,  and  had  solicited  no  pur- 
chasers. The  proof,  therefore,  did  not  show  that  the 
company  had  carried  on  business  in  Carlisle  county. 
It  only  showed  the  appointment  of  an  agent  for  that 
purpose.  The  statute  only  includes  corporations  car- 
rying on  business  in  this  State."  The  appointment 
of  an  agent  is  a  step  towards  carrying  on  business; 
but,  unless  the  agent  acts  under  his  employment,  the 
business  is  not  carried  on  in  this  State.  The  proof 
also  showed  that  some  years  ago  the  company  had 
sold  a  press  in  Carlisle  county;  that  the  purchaser 
failed  to  pay  for  it;  that  the  claim  was  placed  in  the 
hands  of  an  attorney  for  collection;  that  he  sued  upon 
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it^  and  had  the  press  sold,  and  bought  it  in  for  his 
clientw  This  press,  after  he  bought  it  in  for  his  client^ 
he  had  sold  as  a  secondhand  press  in  Bardwell  at 
private  sale.  This,  too,  was  not  carrying  on  business  in 
this  State  within  the  meaning  of  the  statute.  The  seller 
had  a  right  to  collect  his  debt^  and,  when  he  had  to 
buy  in  the  property  to  save  his  debt,  the  reselling  of 
the  secondhand  press  privately  to  make  the  debt  was 
not  such  a  carrying  on  of  business  as  the  statute 
contemplates.    Judgment  affirmed. 


CASE  75.— ACTION  BY  BBTTIB  PARRISH  AGAINST  THE 
LOUISVILLE  &  NASHVILLE  R.  R.  CO.  FOR  DAM- 
AGES TO  HER  STOCK  BY  FAILURE  TO  BUILD 
FENCES  AND  CONSTRUCT  CERTAIN  CATTLE 
GUARDS.— October  11. 

Parrish  v.  Louisville  &  N.  R.  R.  Co. 

Appeal  from  Madison  Circuit  Court. 

J.  M.  Benton,  Circuit  Judge. 

Judgment   for    defendant,   plaintiff   appeals — ^Af- 
firmed. 

1.  Railroads— Fencing  Right  of  Way. — ^The  duty  of  a  railroad 
company  under  Ky.  Stata.  1903,  section  1790,  to  construct  a 
fence  half  the  distance  of  the  division  line  between  the  right 
of  way  and  the  land  of  an  adjoining  owner,  when  the  land- 
owner has  constructed  a  fence  for  the  other  half,  is  limited 
by  sections  1791,  1792,  1796,  1784,  so  that  the  land  must  be 
improved,  or,  if  unimproved,  must  be  inclosed  on  the  other 
three  sides,  and  the  company  must  be  notified  in  writing  to 
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construct  its  fence;  which  facts  must  appear  in  a  complaint 
based  on  failure  to  construct  such  fence. 
2.  Same— Construction  of  Cattle  Guards.— Under  Ky.  Stats.  1903, 
section  1793,  providing  that  a  railroad  company  shall  con^ 
struct  cattle  guards  at  terminnl  poiDts  of  fencing  constructed 
along  its  line,  except  at  points  where  such  line  is  not  required 
to  be  fenced  ou  both  sides,  and  at  public  crossings,  it  cannot 
be  required  to  erect  cattle  guards  except  at  points  where 
under  the  fencing  law  the  construction  of  fencing  may  be 
required,  nor  till  such  fencing  has  been  erected. 

J.  TEVIS  COBB  and  C.  H.  BRECK  for  appellant 

NOTE  BY  REPORTER. 

This  opinioQ  is  in  response  to  a  petition  for  rehearing  in  the 
original  case  of  Parish  v.  L.  &  N.  R.  R.  Co.,  decided  January  20. 
1904,  and  reported  in  25  Ky.  Law  Rep.,  p.  1524,  and  78  S.  W.  186. 
the  origjinal  opinion  having  been  withdrawn  by  an  order  of  the 
Kentucky  court  of  appeals. 

J.  A.  SULLIVAN,  BENJAMIN  D.  WARFIBLD,  and  BRECKIN- 
RxDOE  &  SHELBY  for  appellee. 

POINTS  DISCUSSED  AND   AUTHORITIES   CITED. 

1.  In  this  petition  for  rehearing  it  is  argued  that  the  opinion 
of  the  court  in  this  caae  (25  Ky.  Law  Rep.,  1524,  78  S.  W.,  186)  in 
regard  to  the  duty  of  the  railroad  company  to  erect  and  maintain 
cattle  guards  through  appellant's  open  pasture,  is  not  the  law  of 
this  Stata  (Ky.  Stats.,  section  1793;  McKee  v.  C,  N.  O.  &  T. 
P.  R.  Co.,  102  Ky.,  253;  L.,  H.  &  St.  L.  R.  Co.  v.  Beauchamp,  21 
Ky.  Law  Rep.,  1476;  Bemis  v.  Conn.  R.  Co.,  1  Am.  Rr^p.,  339;  Pay- 
ton  V.  Lw  &  N.  R.  Co.,  24  Ky.  Law  Rep.,  1896;  Elliott  on  Railroads, 
1196;  Am.  &  Bug.  Ency.  of  Law,  vol.  7,  pp.  906,  912;  Rorer  on 
Railroads,  616;  Birmingham,  etc.,  R.  Co.  v.  Parsons,  27  L.  R. 
A..  264.) 

2.  The  court  Is  in  error  in  this  case  when  it  decides  that  under 
the  law,  the  duty  of  the  railroad  company  to  erect  a  fence  along 
Its  portion  of  the  right  of  way  arises  without  three  months'  notice 
In  writing  from  the  adjoining  land  owner.  Under  the  law,  a 
railroad  company  is  required  to  build  a  fence  only  through  im- 
proved or  enclosed  lands,  and  this  duty  does  not  arise  until  after 
the  complaining  land  owner  has  erected  a  fence  on  one-half  of  the 
line,  and  otherwise  complied  with  the  statute  on  his  pait.     (Ky. 
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Stats.,  secUons  1784,  1795;  Pay  ton  v.  L.  &  N.  R.  Co.,  24  Ky.  Law 
Rep.,  1896;  Ahl  &  Eng.  Etacy.  of  Law,  890;  O.  &  N.  R.  Co.  v. 
Courts,  22  Ky.  Law  Rep.,  672;  Younger  v.  L.  &  N.  R.  Co.,  19  Ky- 
Law  Rep.,  506.) 

3.  The  fencing  statutes  are  an  exercise  of  the  police  power  of 
the  State,  and,  under  the  present  law,  the  land  owuer  Is  not 
vested  with  the  power  to  determine  on  which  side  of  the  railroad 
right  of  way  the  company  shall  erect  a  feoce  and  require  It  to 
erec  same  on  one  entire  side.  Such  a  SFtebtute  would  be  uncoa- 
stltutional.  The  present  statute,  where  fencing  Is  required  under 
the  law,  provides  that  each  shall  construct  "one-half  of  the  dis- 
tance of  the  division  Une"  on  each  s-ide  of  the  right  of  way.  (Ky. 
Stats.,  sections  1790.  1791;  O.  &  N.  R.  Co.  v.  Todd.,  91  Ky.,  175.) 

4.  The  plaintiff's  petition  as  amended  Is  fatally  defective,  be- 
ccuse  she  falls  to  lallege  that  she  on  her  part  had  complied  with 
the  law  before  suit  filed.  She  also  falls  to  negative  the  excep- 
tions embodied  in  the  statute,  which  excuse  the  railroad  com- 
pany from  erecting  a  fepce  except  under  certain  conditions  and 
after  certain  things  have  been  done  'oy  the  complaining  land 
owner.  (Ky.  Stats.,  sections  1780,  1799;  Belcher  v.  L.  &  N.  R. 
Co..  89  Ky.,  193;  Wills  v.  Walters,  5  Bush,  352;  Younger  v.  L.  & 
N.  R.  Co.,  19  Ky.  Law  Rep.,  506.) 

5.  The  damages  in  tlhis  case  are  Impoesible  of  accuraite  ascer- 
tainment, and  too  renK>te  to  constitute  the  basis  of  recovery.  The 
wife  is  not  entitled  in  Kentucky  to  the  time  and  services  of  her 
hu^>««iid,  as  a  matter  of  law. 

Opinion  of  the  Court  by  Judge  Carroll — Affirm- 
ing. 

This  appeal  brings  before  ns  for  construction  the 
law  relating  to  railroad  fences  and  cattle  guards. 
The  appellant  in  this  action:  sought  to  recover  dam- 
ages for  injuries  sustained  by  her  stock  caused  by 
the  alleged  failure  of  the  appellee  company  to  erect 
fences  and  cattle  guards  in  the  manner  provided  in 
the  Kentucky  Statutes.  A  demurrer  was  sustained 
to  the  petition  as  amended  and  reformed,  and,  from 
the  judgment  dismissing  it,  this  appeal  is  prosecuted. 

It  ia  averred  in  the  petition  that  appellee  owns  and 
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operates  a  railroad  through  the  farm  of  appellant; 
that  on  one  side  of  the  railroad  appellant  constructed 
a  fence  extending  more  than  half  the  distance  on  the 
division  line  between  appellant  and  that  of  the  com- 
pany, and  notified  the  company,  but  not  in  writing, 
•to  erect  a  fence  on  the  other  half  of  the  line.  The 
company  failed  and  refused  to  erect  any  part  of  the 
fence.  It  is  further  alleged  that  the  company  built 
two  cattle  guards,  but  erected  them  in  an  insufficient 
manner  and  at  improper  places. 

We  will  first  consider. so  much  of  the  petition  as 
related  to  fencing.  Section  1789  of  the  Kentucky 
Statutes  of  1903  provides  that:  **When  any  corpora- 
tion *  *  *owns  right  of  way,  and  its  railroad  shall 
have  been  constructed  and  in  operation  for  the  period 
of  five  years,  the  same  is  hereby  put  on  equal  terms 
and  obligations  with  other  landowners  owning  adjoin- 
ing lands  in  this  commonwealth.*'  Section  1790  that:' 
**  Every  such  corporation  or  person  owning  or*con- 
trolling  and  operating  a  railroad  in  this  crmmon- 
wealth,  and  owning  right  of  way,  shall  construct  and 
maintain  a  good  and  lawful  fence  on  one-half  of  the 
distance  of  the  division  line  between  such  rights  of 
way  and  the  adjoining  lands,  except  as  is  hereinafter 
provided.  *  *  *"  Section  1791  that:  ''When  either 
party,  either  the  corporation  or  person  owning  or 
controlling  and  operating  such  railroad,  or  the  owner 
of  lands  adjoining  the  right  of  way  thereof,  has  con- 
structed or  does  construct  a  good  and  lawful  fence 
on  the  division  line  between  such  right  of  way  and 
the  lands  adjoining  the  same  for  one-half 'the  distance 
of  said  line,  and  the  other  party  has  not  constructed 
such  fence  on  said  line  for  half  the  distance  thereof, 
nor  has  paid  a  sum  sufficient  to  construct  said  fence 
or  any  sum  herein  provided,  shall  in  writing  notify 
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the  party  in  default  of  the  length  of  the  division  line 
between  them,  and  that  the  party  serving  such  notice 
has  constructed  a  good  and  lawful  fence  on  said 
division  line  for  one-half  the  distance  thereof;  and  it 
shall  be  the  duty  of  the  party  on  whom  such  notice 
is  served,  and  he  is  hereby  required,  to  construct  a 
good  and  lawful  fence  on  the  other  half  of  the  distance 
of  said  division  line,  within  four  months  after  date 
of  receiving  said  notice.*  *  •*'  The  section  furttier 
fixes  a  penalty  that  may  be  recovered  by  warrant  upon 
the  party  upon  whom  notice  is  served  if  he  or  it 
fails  to  construct  the  necessary  fences  within  the 
time  prescribed.  Section  1792,  in  part,  provides  that; 
"Nor  shall  such  corporation  or  person  be  required 
to  construct  said  fences  as  hereinbefore  provided 
through  unimproved  and  uncultivated  lands,  until  the 
owner  of  such  lands  shall  have  previously  enclosed 
'said  lands  on  three  sides  with  sufficient  fences,  or 
unless  such  land  be  enclosed  with  fence  and  a  river, 
creek,  bluff  or  other  natural  barrier  as  will  prevent 
the  egress  of  stocf  Section  1793  that:  "All  cor- 
porations and  persons  owning  or  controlling  and 
operating  railroads  as  aforesaid  shall  erect  and  main- 
tain cattle  guards  at  all  terminal  points  of  fencing 
constructed  along  their  lines  except  at  points  where 
such  lines  are  not  required  to  be  fenced  on  both  sides, 
and  at  public  crossings.  But,  where  there  is  a  private 
passway  across  said  railroad,  the  land  owner  for 
whose  benefit  it  is  kept  open  shall  bear  one-half  of 
the  expense  of  such  cattle  guards  and  gates,— the 
former  to  erect  the  gates,  the  corporation  or  person 
Operating  the  railroad  to  erect  the  cattle  guards." 
Section  1795  that:  "All  laws  and  parts  of  laws  gov- 
erning the  construction  of  farm  fences  are  held 
hereby  to  apply  to  railroad  fences  in  all  cases  where, 
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by  the  provision  of  this  act,  railroad  corporations  are 
required  to  fence  their  right  of  way.'^  This  statute 
is  an  act  of  February  25,  1893,  An  act  of  February 
20,  1893  (Laws  1893,  p.  491,  c.  148,  section  5)*,  now 
article  1  of  chapter  48  of  the  Kentucky  Statutes, 
relates  particularly  to  farm  fences ;  and  provides,  in 
flection  1784,  that  ''when  a  division  fence  is  desirable 
or  is  made  necessary  by  the  division  of  improved 
or  inclosed  lands,  or  when  no  fence  or  no  division 
fence  exists  between  the  improved  or  inclosed  lands 
of  adjoining  owners,  or  lands  where  the  right  of  way 
is  owned  by  one  party,  either  party  may  after  he 
has  built  a  lawful  fence  upon  his  proportion  of  the 
line  to  require  the  other  to  erect  a  lawful  fence  out 
of  planks,  wires,  rails,  or  wire  and  plank,  upon  his 
proportion  of  the  line,  and,  if  he  fail  to  do  so  after 
three  months  notice  in  writing,  may  erect  such  fence 
and  recover  from  the  recusant  the  cost  thereof,  *^  ♦  * 
but  nothing  herein  shall  be  construed  to  conflict  with 
an  act  requiring  railroad  corporations  and  other  per- 
aons  owning  and  operating  railroads  and  land  owners 
to  fence  their  right  of  way  and  railroad  track,  and 
to  construct  barriers  and  cattle  guards  at  certain 
public  roads  and  highway  crossings,  and  to  maintain 
and  keep  the  same  in  repair;  and  prescribing  the 
remedies  and  penalties  for  failing  to  do  so. "  Section 
7  of  the  act  (Laws  1893,  p.  521,  c.  152),  now  section 
1795  of  the  Kentucky  Statutes,  as  it  originally  stood, 
read:  That  ''for  the  purpose  of  this  act,  any  fence 
constructed  of  substantial  posts  well  set,  not  less  than 
two  feet  in  the  ground  and  at  no  greater  distance 
apart  than  ten  feet,  with  wire  not  less  than  four  and 
one-half  feet  hi]^,  consisting  of  seven  strands,  shall 
be  held  to  be  a  good  and  lawful  fence;  but,  nothing 
herein  shall  be  construed  to  prevent  parties  from 
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erecting  any  other  class  of  lawful  fences."  By  an  act 
of  1900  (Laws  1900,  p.  40,  c.  11)  this  section  was  re- 
pealed, and,  in  lieu  thereof,  section  1795  as  above  set 
out  was  enacted.  This  court  in  Owensboro  &  Nashville 
R.  Co.  V.  Courts,  109  Ky.  154,  58  S.W.521,  22  Ky.  Law 
Rep.  672,  in  construing  this  statute,  held  that  it  was  the 
legislative  intention  to  put  railroads  upon  an  exact 
footing  with  other  landowners  in  the  construction  of 
division  fences,  subject  to  the  exceptions  contained  in 
the  law.  When  this  case  was  decided,  section  1795 
of  the  original  act  had  not  been  repealed  by  the  act 
of  1900;  but  the  act  of  1900,  now  section  1795,  makes 
plain  the  legislative  intent  upon  this  subject,  and 
there  can  be  no  longer  any  question  that  the  statutes 
governing  the  construction  of  farm  fences  applies  to 
railroad  fences. 

It  is  argued,  however,  that  under  section  1790  it  is 
the  absolute  duty  of  the  railroad  company  to  con- 
struct and  maintain  a  fence  on  one  half  the  distance 
of  the  division  line  when  the  adjacent  owner  has 
erected  a  fence  on  one  half  the*  distance.  If  this  sec- 
tion stood  alone,  or  was  not  to  be  read  or  considered 
in  connection  with  the  other  sections  of  the  law,  there 
would  be  much  force  in  this  contention.  But,  this 
act — in  fact  both  acts,  the  one  relating  to  farm  fences 
as  well  as  railroad  fences — ^must  be  read  as  a  whole; 
and,  when  so  construed,  this  section  merely  declares 
what  is  the  abstract  duty  of  the  railroad  company  and 
landowner  in  respect  to  the  reciprocal  obligations 
imposed  upon  each  according  to  the  other  sections  of 
the  law.  This  view  is  we  think  made  clear  by  the  fact 
that  other  sections  contain  exceptions  and  reserva- 
tions that  would  be  entirely  unnecesary,  indeed,  mean- 
ingless, if  the  duty  to  fence  was  imx)osed  without 
qualification  by  section  1790.    The  general  purpose 
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of  the  law  was  to  place  railroad  companies  and  adjoin- 
ing landowners  on  precisely  the  same  footing  impos- 
ing upon  each  the  same  duties  ^nd  obligations.  What 
the  railroad  company  can  require  the  landowner  to 
do  the  landowner  can  compel  the  railroad  company  to 
do.  Neither  party  can  be  required  to  erect  fences 
parallel  with  the  railroad  unless  the  land  is  improved 
or  inclosed,  or,  if  not,  until  the  land  has  been  inclosed 
on  three  sides  with  suflScient  fences;  or  there  is  a 
river,  creek,  bluff,  or  other  natural  barrier  that  will 
prevent  the  egress  of  stock.  When  land  is  improved 
or  inclosed,  or  is  inclosed  on  three  sides  by  fences  or 
natural  barriers,  but  there  is  no  fence  along  the  line 
of  railroad,  the  landowner  or  the  railroad  company 
may  construct  a  fence  parallel  with  the  railroad  on 
the  line  between  tlie  right  of  way  and  the  adjacent 
owner  for  one-half  the  distance  of  the  line,  and  when 
this  has  been  done  the  party  who  has  constructed  the 
fence  may  in  writing  notify  the  party  in  default  of  the 
length  of  the  division  line  between  them,  and  that 
he  has  constructed  a  good  and  lawful  fence  on  the 
division  line  for  one-half  the  distance  thereof,  there- 
upon it  shall  be  the  duty  of  the  party  upon  whom  the 
notice  is  served  to  construct  a  good  and  lawful  fence 
on  the  other  half  of  the  distance  of  said  division  line 
within  three  months  after  the  date  he  received  the 
notice.  If  the  party  who  has  been  duly  notified  fails 
to  construct  a  fence  within  the  time  prescribed,  such 
party  may  be  fined  $1  for  each  day  after  the  expira- 
tion of  the  period  of  four  months  during  which  the 
fence  has  not  been  constructed.  In  addition  to  this 
penal  liability,  the  party  who  has  erected  a  fence  on 
one-half  the  division  line  may  after  the  expiration  of 
three  months  from  the  service  of  notice  proceed  to 
erect  a  fence  on  the  other  party's  proportion  of  the 
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line^  and  recover  from  biin  the  cost  thereof.  The  con- 
struction of  diviBion  fences  is  altogether  a  creaticm 
of  the  statute,  and  the  party  who  desires  to  invoke 
the  statute  in  his  behalf  must  show  that  he  has  per- 
formed the  conditions  precedent  necessary  to  enable 
him  to  set  it  in  operation  against  the  delinquent.  So 
that  the  party  who  desires  fencing  to  be  erected  on 
the  line  between  the  railroad  company's  land  or  right 
of  way  and  that  of  the  adjacent  owner  cannot  com- 
pel the  other  party  to  erect  any  portion  of  the  fence 
un.til  and  unless  he  maizes  it  appear  that  there  has 
been  erected  by  him  on  one-half  the  distance  a  suffi- 
cient fence,  nor  until  he  gives  notice  in  inriting  of  this 
fact  to  the  other  party.  If  the  land  through  which 
the  railroad  runs  is  unimproved  and  uncultivated 
land,  neither  party  can  be  required  to  erect  a  fence 
parallel  with  the  railroad  until  the  lands  of  the 
adjacent  owner  shall  have  been  previously  inclosed 
on  three  sides  with  sufficient  fences  or  with  natural 
barriers;  but,  if  the  adjacent  land  is  inclosed  or 
improved,  then  either  party  may  require  the  other 
to  erect  a  fence  upon  the  terms  herein  indicated. 

The  petition  of  plaintiflP  was  fatally  defective  in 
two  particulars — it  did  not  allege  that  written  notice 
was  given,  or  that  the  land  through  which  the  railroad 
run  was  improved  land,  or,  if  unimproved  and  unculti- 
vated, that  it  was  inclosed  on  three  sides  with  suffi- 
cient fences  or  such  natural  barriers  as  would  prevent 
the  egress  of  stock.  Cattle  guards  are  required  to 
be  erected  and  maintained  by  the  corporation  at  all 
terminal  points  of  fences  constructed  along  their  lines 
and  at  public  crossings,  except  at  points  where  the 
railroad  is  not  fenced  on  both  sides.  In  other  words, 
cattle  guards  can  serve  no  useful  purpose  unless  the 
railroad  right  of  way  is  fenced  on  both  sides.     It 
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woiUd  be  folly  to  have  cattle  guards  without  parallel 
fencing.  The  only  purpose  of  cattle  gqards  is  to  keep 
cattle  from  entering  and  straying  on  the  right  of 
way  of  the  company,  and,  of  course,  if  the  right  of 
way  is  not  fenced,  cattle  guards  could  not  possibly 
accomplish  this  object  If  there  was  a  parallel  line 
of  fencing  on  each  side  of  the  railrqad,  this  would  not 
protect  the  right  of  way  from  the  trespass  of  stock 
unless  cattle  guards  were  erected  at  the  terminal 
points  of  fences  and  on  each  side  of  the  public  roads 
that  cross  the  railroad;  as,  in  the  absence  of  cattle 
guards,  stock  on  the  public  road  could  enter  upon  the 
right  of  way  of  the  railroad  at  every  public  crossing, 
and,  where  the  parallel  fencing  terminated  ,  they 
would  also  enter  unless  prevented  by  cattle  guards. 
It  necessarily  follows  from,  this  conclusion  that  the 
company  cannot  be  required  to  erect  cattle  guards 
except  at  points  where  under  the  fencing  law  either 
the  company  or  the  owner  may  require  fencing  to 
be  constructed;  nor  can  their  erection  be  demanded 
until  such  fencing  has  been  erected.  When  parallel 
lines  of  fencing  have  been  constructed  along  both 
sides  of  the  railroad,  then  it  becomes  the  dnty  of  the 
company  to  erect  cattle  guards  at  public  crossings 
and  at  the  terminal  points  of  fencing;  and,  if  delin- 
quent in  this  respect,  the  company  may  be  required  to 
respotfd  in  damages  to  any  person  whose  stock  has 
been  injured  or  killed  by  its  failure  to  erect  and  main- 
tain them.  McGhee  v.  Gains,  98  Ky.  182,  17  Ky, 
Law  Rep.  748,  32  S.  W,  602;  McGhee  v.  Guin,  98  Ky. 
Law  Rep.  209,  17  Ky.  Law  Rep.  794,  32  S.  W.  615; 
L.  H.  &  St  L.  R.  Co.  V.  Beauchamp,  108  Ky.  47,  55 
S.  W.  716,  21  Ky.  Law  Rep.  1476. 

We  think  the  foregoing  views  are  fully  supported 
by  the  opinion  in  MtKee  v.  C,  N.  0.  &  T.  P.  Ry.  Co., 
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102  Ky.  253,  43  S.  W.  241,  19  Ky.  Law  Rep.  1270, 
where  the  court,  in  a  case  involving  the  cattle  guard 
statute,  said:    *'The  purpose  of  the  law  is  to  have 
the  roadway  entirely  fenced  up  for  the  protection 
of  the  traveling  public,  though  protection  to  stock  is 
also  secured  by  the  statute,  for  it  is  where  the  right 
of  way  is  not  fenced  that  the  landowners  with  division 
fences  between  them  would  need  cattle  guards,  and 
where  the  statute  would  require  them  if  its  purpose 
was  to  compel  the  company  to  inclose  the  lands  of 
adjoining  owners.    The  remedy  of  the  landowner  is 
to  build  his  fence  along  the  right  of  way  and  require 
the  company  to  do  likewise.    Then  no  cattle  guards 
will  be  needed  except  at  public  and  private  crossings, 
and  this  the  statute  requires,  and  at  the  terminal 
points  in  the  parallel  fencing  along  the  right  of  way, 
and  this  is  what  the  statute  demands.    These  points 
are  not  necessarily  between  the  property  lines  of  the 
various  owners,  but  are  wherever  the  lateral  fencing 
for  any  reason  stops,  and  where  from  the  want  of 
cattle  guards  at  the  stopping  places  the  road  under 
fence  would  be  left  open  for  trespass.    Whenever  the 
track  leaves  ground  which  the  company  is  bound  to 
fence  and  passes  onto  ground  which  the  company  is 
not  bound  to  fence  there  must  be  cattle  guards  placed 
so  as  to  completely  fence  in  the  track.    The  company, 
not  being  under  any  legal  obligation  to  maintain 
cattle  guards  at  the  points  of  entering  and  leaving 
the  complainant's  farm  merely  because  they  were 
dividing  lines,  with  his  neighbors,  might  remove  them 
at  any  time."    Under  this  construction  of  the  stat- 
ute, the  rights  of  the  landowner  are  fully  protected- 
If  he  desires  fencing  between  his  land,  that  is  im- 
proved or  inclosed,  or  inclosed  on  three  sides  by 
fences  or  barriers,  and  that  of  the  railroad  company. 
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all  that  he  need  do  is  to  erect  a  sufficient  fence  on 
one-half  the  division  line,  and  then  he  may  by  observ- 
ing the  directions  of  the  statute  require  the  company 
to  erect  the  other  one-half.  In  the  case  before  ns,  as 
the  right  of  way  of  the  railroad  wa»  not  inclosed  on 
both  sides  by  parallel  fences,  cattle  guards  were  not 
required.  Henee  appellant  cannot  recover  damages 
for  the  failure  of  the  company  to  erect  them. 
,Wherefore  the  judgment  of  the  lower  court  is 
affirmed* 

NuNN,  J.,  dissents. 


CASE  76.— PROCEEDING  BY  THE  COMMONWEALTH  BY  THE 
SHERIFF  OF  BRACKEN  COUNTY,  AGAINST  MAR- 
THA A.  RYAN'S  EXECUTORS  TO  LIST  CERTAIN 
OMITTED  PROPERTY  FOR  TAXATION.— Goto bor  11. 

Commonwealth,  ex  rel.  Cummins,  Sheriff, 
V.  Ryan's  ex'r 

Appeal  from  Bracken  Circuit  Court. 

James  P.  Harbeson,  Circuit  Judge. 

Judgment  for  defendants,   plaintiff  appealsn-Re- 
versed. 

1.  Executors— ActionB  Against  Executors — Statutory  Provlsioiie 
— rTlme  to  Sue — LlmitationB. — A  proceeding  by  the  sheriff  in 
the  county  court  under  Ky.  Stats.  1903,  section  4241,  to  re- 
quire the  personal  representatives  of  a  deceased  taxpayer  to 
list  property  omitted  from  assessment,  was  not  an  action 
within  Ky.  Stata,  1903,  section  3847,  prohibiting  the  brlnginc: 
of  any  action,  other  than  to  settle  the  estate,  against  a  dete- 
dent's  estate  within  six  months  of  the  qualification  of  its 


Digitized  by 


Google 


650  KENTUCKY  BEPOtlTS.       [Vol.  12$. 

— ^ I 

Commcpweftlth,  ex  rej,  CumnaluB,  Sl^eriff,  v.  Ryw'»  Bx'r. 

persowl  T«pi*©a!ent»ilye;  tJ^^  proceedinifi  bf?lug  merely  «i.  ipan- 
ner  of  aj^sesslng  property,  and  not  In  essence  Judicial. 
2.  Same— Suits  by  the  Commonwealth.  —  Statutory  proyfsloBs' 
limiting  the  time  ^Ithln  which  actions  can  be  bjreugbt  again^ 
the  per^nal  repreae^tatives  of  ^  decedent  4o  not  #pply  t^ 
the  commonwealth,  ualesg  by  their  express  terms  or  thei? 
necessary  implication  it  is  clear  tjiey  were  meant  to  so  apply. 

M.  J.  HGNNB38BY  tor  appellant. 

AUTHORITIES  CITED. 

Ky.  Stats.,  sections  3847,  2515,  2523,  4241;  Cooley  on  Taxatien, 
vol.  1,  pp.  19,  21;  Commonwealth  v.  Amol4,  ^Q  Ky.,  135;  Qqmmon- 
wealth  V.  Nute,  72  S.  W.,  1090. 

OEORGE  DONIPHAN  for  appellee. 

AUTHORITIES  CITED. 

Seaston  Acts  1906,  ch.  22,  p.  o8,  and  especially  223*  Ky. 
Stats.,  sections  8847,  4021,  2523,  4241,  3860,  469.  3870.  3871,  3872, 
3873  and  8874;  Chicago.  St.  L.  &  N.  O.  Ry.  Co.  v.  CommonweaJth, 
115  Ky..  278,  Gay,  etc.,  v.  City  of  Louisville,  115  Ky.,  239;  Com- 
monwealth V.  Nute,  72  S.  W.,  1090. 

Opinion  of  the  Court  by  Chief  Justice  O'Beab — 
Reversing. 

This  proceeding  in  the  county  court  to  require  the 
personal  representatives  of  a  deceased  taxpayer  to 
list  property  which  had  been  omitted  from  assess- 
ment was  begun  within  a  week  or  so  after  the  tax- 
payer's death  and  the  qualification  of  the  executors  of 
her  will.  It  was  dismissed  because  the  court  deemed 
it  had  been  brought  in  violation  of  section  3847, 
Ky.  St  1903,  prohibiting  the  bringing  of  any  action 
other  than  to  settle  the  estate  against  a  decedent's 
estate  within  six  months  of  the  qualification  of  its 
personal  representative.  The  circuit  and  county 
courts  each  took  the  position  that  the  word  ** action'* 
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used  in  section  3847  embraced  this  proceeding.  If 
they  were  correct,  then  the  effect  is  to  stay  the 
assessment  of  omitted-property  which  belonged  to  the 
taxpayers  since  deceased  till  at  least  six  months  after 
their  death,  no  matter  when  the  omission  occurred. 
Section  469,  Ky.  St.  1903,  construing  terms  used  in 
the  statutes,  provides:  **The  term  *  action,*  when  used 
in  this  revision,  shall  be  construed  to  include  all  pro- 
ceedings in  any  court  in  this  Commonwealth.*'  By 
virtue  in  part  of  this  section,  this  court  held  that  such 
proceedings  were  barred  by  limitation  after  five 
years,  because  '^actions'*  based  upon  a  statutory 
liability  were  specifically  barred  after  that  time,  and 
applied  by  the  terms  of  another  statute  to  the  Com- 
monwealth, as  well  as  to  individuals.  Chicago,  St 
Louis  &  N.  0.  Ry.  Co.  v.  Commonwealth,  115  Ky. 
278,  72  S.  W.  1119,  24  Ky.  Law  Rep.  2124;  Common- 
wealth V.  Nute,  115  Ky.  239,  72  S.  W.  1090,  24  Ky. 
Law  Rep.  2138.  A  further  study  of  the  question  pre- 
sented in  this  case  will  shed  light  upon  the  legislative 
purpose  in  the  enactment  of  the  assessing  and  limita- 
tion statutes.  The  Constitution  requires  that  all  taxes 
shall  be  paid  uniformly.  The  basis  of  every  tax 
involves  necessarily  an  assessment  of  the  property 
subject  to  the  tax.  AH  property  that  is  subject  must 
pay  the  same  rate  for  the  same  period,  or  the  result 
would  be  not  uniform.  Legislation  has  made  it  the 
duty  of  the  taxpayer  to.  list  his  property  with  the 
county  assessor  for  taxation.  Sections  4023,  4064, 
Ky.  St.  1903.  Failing  in  this,  several  methods  are 
then  provided  by  any  one  of  which  the  assessment 
may  be  made  notwithstanding.  One  is  for  the 
assessor  to  make  the  assessment,  if  he  has  suffi- 
cient knowledge  or  can  gather  sufficient  evi- 
dence.    Section  4053,  Ky.  St.    1903.    If   he   should 
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fail,  then  the  county  board  of  supervisors  may  make 
the  assessment.  Section  4120,  Ky.  St.  1903,  These 
provisions  and  others  by  which  the  clerk  of  the  county 
court  upon  complaint  of  the  assessor  may  cite  a 
recusant  taxpayer  to  list  his  property  before  the 
county  court.  Section  4061,  Ky.  St.  1903.  All  refer 
to  taxes  of  the  year  current  with  the  act.  The  failure 
of  any  or  all  these  oflScials  and  the  taxpayer  to  act  in 
no  sense  relieves  the  latter  from  his  liability,  nor 
exhausts  the  resources  of  the  taxing  authority  to 
make  a  valid  assessment.  Assessments  are  required 
to  be  made  as  of  the  1st  of  September.  Article  2, 
section  4,  p.  96,  Acts  1906,  for  the  ensuing  year.  The 
liability  to  assessment  is  fixed  as  of  that  date  against 
the  then  owner.  Chapter  130,  section  1,  p.  321,  Acts 
1904.  The  assessor  is  given  until  on  or  before  the 
1st  day  of  January  following  to  complete  the  assess- 
ment of  his  county.  Article  2,  section  19,  p.  110, 
Acts  1906.  Suppose  the  taxpayer  died  on  September 
2d,  could  not  the  county  assessor  or  the  board  of 
supervisors  make  the  assessment!  If  they  were 
stayed  for  six  months  by  virtue  of  this  statute,  they 
could  not ;  for  neither  has  authority  over  the  matter 
for  that  length  of  time.  Advancing  the  consideration 
another  step,  if  the  taxpayer  fails  to  list  the  property, 
then  it  is  deemed  omitted  property.  By  section  4241, 
Ky.  St.  1903,  it  is  made  the  duty  of  the  sheriff  of 
the  county  or  of  the  auditor's  agent  to  '* cause  to  be 
listed  for  taxation  all  property  omitted  by  the 
assessor,  board  of  supervisors,"  etc.  The  section 
provides  the  manner  of  causing  the  omitted  property 
to  be  listed.  The  oflScial  files  a  statement  in  the 
county  clerk's  office.  A  summons  is  issued  upon  it 
to  the  delinquent  taxpayer.  *'At  the  next  regular 
term  of  the  county  court  after  the  notice  has  been 
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served  for  five  days,  if  it  shall  appear  to  the  county 
court  that  the  property  is  liable  to  taxation,  and  has 
not  been  assessed,  the  court  shall  enter  an  order  fix- 
ing the  value  thereof  at  its  fair  cash  value,  estimated 
as  is  required  by  law;  if  it  is  not  liable  he  shall  make 
an  order  to  that  effect'^ 

Is  this  an  *' action**  within  every  meaning  of  the 
statute!  It  has  been  held  that  the  county  court  acts 
ministerially  in  assessing  property  under  this  statute. 
Baldwin  v,  Hewitt,  88  Ky.  673,  11  Ky.  Law  Rep.  199, 
11  S.  W.  803;  Cassidy  v.  Young,  92  Ky.  227,  13  Ky. 
Law  Rep.  512,  17  S.  W.  485.  So  far  the  proceeding 
is  in  no  sense  different  from  that  of  any  other  assess- 
ing officer's  action.  If  the  assessment  is  made,  then 
the  taxes  are  collected,  not  under  the  judgment  of  the 
court,  or  by  execution  or  by  any  process  issuing  out 
of  the  court,  but  by  the  collector  of  taxes  as  all  other 
taxes  are  required  to  be  collected.  The  proceeding 
then  is  an  assessment  only,  pure  and  simple.  There 
are  only  two  features  of  section  4241  that  seem  to 
indicate  that  the  proceeding  is  of  that  judicial  char- 
acter which  was  evidently  in  mind  in  the  enactment 
of  section  3847,  supra.  One  is  the  expression :  '^From 
so  much  of  the  order  of  the  court  deciding  whether  or 
not  the  property  is  liable  to  assessment  either  party 
may  appeal  as  in  other  civil  cases.''  The  other  is  the 
infliction  of  a  penalty  of  20  per  cent,  and  costs  upon 
the  recusant.  We  think  the  expression  just  quoted 
means  to  describe  the  manner  of  prosecuting  an  ap- 
peal in  the  matter,  rather  than  to  classify  it  as  a 
civil  action.  The  infliction  of  the  penalties  is  not  a 
recovery  against  the  taxpayer.  It  is  not  dependent 
upon  the  discretion  of  the  court,  or  subject  to  be  de^ 
nied  or  abated.  It  is  in  the  same  category  as  the  tax 
itself,  imposed  by  the  same  authority,  and  collectible 
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at  the  same  time  and  in  the  same  manner.  It  is  in- 
curred the  moment  the  offending  taxpayer  fails  finally 
to  list  his  taxable  property  with  the  proper  assessing 
officer  within  the  time  allowed  by  statute,  and  attaches 
as  a  statutory  liability  just  as  the  tax  does.  Nor  does 
the  proceeding  in  the  county  court  affefct  the  liability 
of  the  taxpayer  for  it  further  or  in  a  different  sense 
than  if  the  assessment  of  the  omitted  property  were 
then  done  by  some  other  officer  or  tribunal.  The 
inhibition  of  section  3847  is  against  proceedings  that 
are  judicial  in  their  nature,  not  ministerial  acts.  The 
section  reads:  ^^Six  months  must  run,  after  the  datd 
of  the  qualification  of  the  first  personal  representa- 
tives of  a  decedent's  esctate  by  a  court  of  this  Com- 
monwealth, before  an  action  shall  be  commenced 
against  any  executor  or  administrator  thereof,  except 
to  settle  the  estate  or  against  an  executor  de  son  tort 
Any  action  brought  in  violation  of  this  section  shall 
be  dismisssed.*'  Now,  suppose  any  interested  party 
should  move  the  county  court  to  require  the  personal 
representatives  to  give  additional  surety  on  his  bond 
(section  3839,  Ky.  Stats.  1903)  or  to  file  his  inventory 
(which  must  be  done  within  three  months  under  sec- 
tion 3849,  Ky.  Stats.  1903)  could  not  these  proceed- 
ings be  entertained  within  six  months  of  the  personal 
representatives  qualification!  What  the  Legislature 
had  in  mind  in  enacting  section  3847  evidently  was  to 
allow  the  personal  representatives  a  reasonable  time 
within  which  to  marshal  the  assets  of  the  estate, 
so  that  it  could  be  fairly  and  safely  determined 
whether  they  were  sufficient  to  pay  all  creditors  in 
full,  and,  if  not,  to  prorate  the  assets  according  to 
law.  But  taxes  stand  upon  a  different  footing.  They 
are  not  debts.  They  have  priority  over  all  debts  and 
exemptions.    The  necessities  of  government  require 
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their  prompt  payment.  To  that  end  drastic  and  sum- 
mary methods  of  collection  are  provided.  No  delay 
is  given  a  decedent  *s  estate  in  paying  taxes  already 
assessed.  Nor  does  the  death  of  the  taxpayer  stay 
the  collector  from  distraining  immediately  after  the 
taxes  are  due.  It  is  inconceivable,  then,  why  the  Leg- 
islature sftottld  have  intended  a  suspension  for  six 
months  of  the  right  of  the  Commonwealth  to  complete 
its  assessment  against  estates  of  deceased  taxpayers 
when  necessary  to  be  done  through  the  instrumental- 
ity of  the  county  court,  yet  not  suspend  the  assess- 
ment when  done  otherwise,  or  the  collection  of  the 
taxes  by  distraint 

Provisions  of  this  character  are  not  deemed  to 
apply  to  the  Commonwealth,  unless  by  the  express 
terms  or  the  necessary  implication  of  a  statute.  The 
reason  the  limitation  statutes  of  this  State  do  apply 
to  such  proceedings  is  because  the  statutes  expressly 
IK)  provide.  C,  St.  L.  &  N.  O.  Ry.  Co.  v.  Common- 
wealth, supra,  and  Conmionwealth  v.  Nute,  supra 

The  judgment  of  the  circuit  court  is  reversed,  and 
same  remanded  for  further  proceedings  not  inconsist- 
ent with  this  opinion 
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CASE  77.— PROCEEDINGS  BY  C.  S.  MORELAND  AGAINST 
THE  CHESAPEAKE  STONE  CO  TO  CONDEMN  A 
TRAMWAT.— October  11. 

Chesapeake  Stone  Go.  v.  Moreland 

Appeal  from  Carter  Circuit  Court 

M.  M.  Rkdwine,  Circuit  Judge. 

From  a  judgment  of  the  Circuit  Court  aflSrming  a 
judgment  of  the  County  Court  defendant  appeals. — 
Affirmed. 

1.  Eminent  Domain  —  Condenmation  Proceedings  —  Judgment. — 
Under  Acts  1904,  p.  313,  c.  126,  section  3,  relating  to  roads 
and  passageways,  providing  that  appeals  to  the  circuit  court 
shall  be  tried  de  novo  upon  the  confirmation  of  the  report  of 
the  commissioners  in  the  county  court  or  the  ansessment  of 
damages  by  that  court,  in  the  disposition  of  proceedings  for 
the  establishment  of  a  private  tramway  over  the  property  of 
funother,  the  circuit  court  should  enter  a  final  judgment  fix- 
ing the  rights  of  the  parties  and  awarding  compensation, 
without  reference  to  the  action  taken  in  the  county  court; 
but  where  the  judgment  of  a  county  court  defined  with  pre- 
fUsion  the  rights  of  the  parties,  and  awarded  compensation 
Itj  be  paid  before  the  tramway  could  be  taken-  possession  of. 
Judgment  of  the  circuit  court  on  appeal  that  the  appellee  "is 
entitled  to  the  tramroad  adjudged  by  the  C.  county  court, 
and  the  report  of  the  reviewers  therein  is  confirmed,"  is 
BUlflcient. 

£.  Same — Right  to  Take  Property — Public  Use. — Property  is  not 
Uiken  for  a  public  use  unless  the  public  has  some  right  to 
use  and  enjoy  the  property  taken,  as  distinguished  from  the 
absolute  control  of  the  individual;  and  an  individual  cannot 
fo-r  his  own  use  take  private  property  of  another,  howe\er 
needful  or  convenient  It  may  be,  unless  It  is  necessary  to 
enable  him  to  perform  some  public  service;  but,  if  the  public 
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has  the  right  to  use  it  upon  the  same  terms  aa  the  person  at 
whose  InaOanee  It  was  taken^  it  is  a  public  use. 

3.  Same. — The  fact  that  public  interest  will  be  promoted  by  a 
caootemplated  improvement  will  not,  except  in  the  case  of 
mills,  authorize  the  taking  of  private  property,  in  the  absence 
of  the  right  on  the  part  of  the  public  to  participate  in  the 
enjoyment  of  the  property  taken. 

4.  Same — Determination  of  Question  as  to  Validity  of  Exercise 
of  Power — Jurisdiction  of  Courts. — Whether  a  particular  use 
is  public  or  private  is  a  question  for  the  judiciary,  and  the 
courts  have  an  undisputed  right  to  determhie  whether  the 
legislature  has  passed  the  Ihnits  provided  by  the  Conetitu* 
tion,  and  that  without  reference  to  the  character  of  the  legis- 
lation enacted. 

5.  Constitutional  Law — Statutes — Construction — Determination  of 

Validity. — If  there  is  doubt  as  to  the  validity  of  a  statute,  it 
will  be  upheld;  and,  if  it  is  capable  of  two  constructions,  one 
of  which  will  uphold  and  the  other  destroy  it,  that  con- 
•struction  will  be  adopted  which  will  uphold  it. 
6  Eminent  Domain — Public  Use — Private  Tramway. — Acts  1904, 
p.  311,  c.  126,  amending  Ky.  Stats.  1903,  section  4348,  so  that 
land  may  be  condenmed  for  a  private  tramroad  to  enable 
one  to  reach  railroad  switches,  etc.,  for  the  purpose  of  mar- 
keting the  proaucts  of  certain  quarries,  etc.,  and  providing 
that  nothing  in  the  act  should  be  construed  so  as  to  give  any 
persron,  etc.,  exclusive  use  of  such  passage,  but  that  other 
persons,  etc.,  should  have  the  right  to  use  the  same  upon 
paying  proper  compensation  therefor,  is  not  unconstitutional 
as  taking  property  for  other  than  public  use,  since  others 
have  the  absolute  right  to  use  it  upon  the  condition  stated. 

THEOBALD  &  THEOBALD  for  appellant. 

The  right  of  eminent  domain  is  the  right  of  a  state  or  nation, 
or  of  thoee  to  whom  the  right  and  power  has  been  lawfully  dele- 
gated, to  condemn  private  property  for  public  use  and  to  appro- 
priate same  for  such  use  upon  paymg  the  owner  just  compensa- 
tion to  be  ascertained  according  to  law.  West  River  Bridge  Co. 
V.  Dix,  6  Howard  (U.  S.).  507,  536;  12  Law  Ed.,  535.  This  being 
the  full  scope  of  the  doctrine  of  eminent  domain,  the  sovereign 
cannot  exceed  it  or  delegate  any  further  right  to  take  the  private 
property  of  the  citizen.  Therefore,  the  legislature  has  no  author- 
ity to  grant  to  private  or  other  persons  the  right  to  take  private 
property  for  anything  stiort  of  public  use. 
vol.  126—42 
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AUTHORITIES  .CITED. 

Shake  v.  Frazier,  94  Ky.,  143;  First  Lewis  on  Eminent  Domain. 
2d  Ed..  158;  Constitution  of  Ky..  section  242;  HUrhland  Bay  Gold 
Mining  Co.  v.  Strickley,  28  Utah,  215;  Shall  v.  Gorman  Coal  Co., 
118  111.,  427;  Acts  Ky.  Legislature  1904,  ch.  126,  secUon  1;  Ky. 
Stats.,  secTtions  4289,  4290. 

HENRY  L.  WOODS  for  appellee. 

*  The  act  of  the  Kentucky  legislature  under  which  this  proceed- 
ing was  had,  under  ciiapter  126,  Acts  of  the  General  Assembly  of 
1904  (see  Acts  1904,  p.  311),  is  not  an*  act  allowing  the  taking 
of  private  property  for  private  use,  as  stated  by  appellant.  But 
it  is  simply  an  act  permitting  a  private  person  to  condemn  a 
right  to  use  a  part  of  another's  land  for  certain  pur];x>Bes.  In 
fact,  it  only  gives  an  easement,  and  it  may  be  used  by  any  other 
person,  and  is  not  a  private  use  at  all,  but  a  private  person  may 
condemn  it  for  the  use  of  himself  and  others.  The  act  provides 
that  it  shall  not  operate  so  as  to  give  any  person,  firm  or  cor- 
poration, exclusive  use  of  said  passage,  but  that  any  other  person, 
firm  or  corporation,  shall  have  the  right  to  use  it  by  paying  c<Mn- 
pensation  therefor,  and  if  not  agreed  upon,  then  by  condemna- 
tions proceedings." 

Opinion  of  the  Court  by  Judge  Carroll. — ^AflSrm- 
ing. 

Appellee  instituted  a  proceeding  in  the  Carter 
county  court  in  the  manner  provided  by  an  act  to 
amend  an  act  relating  to  roads  and  passways,  found 
in  Acts  1904,  p.  311,  c.  126.  The  county  court  entered 
the  following  judgment:  **It  appearing  to  the  satis- 
faction of  the  court  from  the  report  of  the  commis- 
sioners herein  that  it  is  necessary  for  the  petitioner, 
C.  S.  Moreland,  to  have  a  private  tramway  over  the 
lands  of  the  said  Chesapeake  Stone  Company  to  get 
her  stone  from  her  stone  quarry  to  the  Chesapeake 
&  Ohio  Railway  Company's  track,  and  that  from  said 
report,  no  other  evidence  being  offered,  $100  is  a  rea- 
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sonable  compensation  for  the  land  to  be  taken  for 
the  same  as  hereinafter  described  and  for  any  damage 
to  adjacent  land  by  reason  of  said  private  tramway, 
it  is  now  ordered  and  adjudged  that  the  said  report 
of  the  commissioners  be  and  the  same  is  hereby  con- 
firmed ;  and  it  is  further  adjudged  that  the  petitioner, 
C  S.  Moreland,  is  entitled  to  the  possession  of  the 
land  as  described  by  said  commissioners :  Beginning 
at  a  post  in  a  wire  fence  between  said  Moreland's 
land  and  the  land  of  the  Chesapeake  Stone  Company 
(a  stake);  thence  S.  581/4**  W.,  462  feet,  to  a  stake; 

thence 611/2''  W.,  203  feet,  to  a  stake  50  feet 

north  of  the  center  of  the  Chesapeake  &  Ohio  railway 
track;  thence,  beginning  at  the  same  wire  fence  and  at 
a  point  N.  313^°  E.,  20  feet  from  the  first  beginning 
point,  at  a  stake ;  thence  S.  58l^*'  W.,  running  parallel 
with  said  first  line,  to  a  stake  50- feet  north  of  the 
center  of  Chesapeake  &  Ohio  railway  track  and  to 
where  it  strikes  the  first  line — said  land  being  20  feet 
in  width.  The  possession  of  said  land  is  to  be  for 
the  use  herein  mentioned — that  of  a  private  tramroad. 
But  it  is  adjudged  that,  before  said  land  be  taken  by 
the  petitioner  for  said  purpose,  said  petitioner  shall 
pay  or  offer  to  pay  the  said  Chesapeake  Stone  Com- 
pany the  sum  of  $100  for  the  same."  From  this  judg- 
ment the  Chesapeake  Stone  Company  prosecuted  an 
appeal  to  the  circuit  court  and  filed  in  that  court  a 
transcript  of  the  record  made  in  the  county  court. 
This  record  was  introduced  as  evidence,  and  a  witness 
was  introduced  who  testified  that  since  the  proceed- 
ings in  the  county  court  C.  S.  Moreland  had  sold  the 
land  upon  which  the  tramway  was  to  be  located  to  the 
Norton  Iron  Works  Company,  reserving  the  roadway 
over  the  land  so  sold  to  be  used  for  any  purjwse  she 
desired.    The  land  sold  to  the  Norton  Iron  Works 
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Company  is  between  the  land  of  the  Chesapeake  Stone 
Company  and  the  land  originally  owned  by  C.  S. 
Moreland.  There  is  a  stone  quarry  on  the  land  of  C. 
S.  Moreland,  and  also  on  that  sold  by  her  to  the  Nor- 
ton Iron  Works  Company.  No  other  evidence  was 
introduced  by  either  party.  Thereupon  the  circuit 
court  entered  the  following  judgment:  '^This  cause 
coming  on  for  trial,  and  the  court  having  heard  all  the 
evidence  offered,  and  the  argument  of  counsel,  and 
being  suflSciently  advised,  orders  and  adjudges  that 
each  and  all  of  the  motions  and  exceptions  filed  herein 
by  appellant  in  the  Carter  circuit  court  on  July  31, 
1906,  and  in  the  Carter  county  court  on  March  3, 1906, 
be  and  they  are  hereby  overruled,  to  which  ruling  of 
the  court  the  appellant  objected  and  excepted  at  the 
time  said  rulings  were  made;  and  it  is  adjudged  by 
the  court  that  the  appellee,  C.  S.  Moreland,  is  entitled 
to  the  tramroad  adjudged  by  the  Carter  county  court, 
and  the  report  of  the  reviewers  therein  is  confirmed. 
To  which  judgment  of  court  appellant  objected  and 
excepted  at  the  time/' 

The  act  provides  that  **  either  party  may  appeal  to 
the  circuit  court  by  executing  bond  as  required  in 
other  cases  within  thirty  days,  and  the  appeal  shall 
be  tried  de  novo  upon  the  confirmation  of  the  report 
of  the  commissioners  in  the  county  court  or  the  assess- 
ment of  damages  by  said  court  as  herein  provided," 
Section  3.  The  first  objection  made  by  appellant  is 
that  in  a  proceeding  under  this  act  the  circuit  court 
must  do  more  than  confirm  the  judgment  of  the  county 
court,  as  was  done  in  this  case;  that  the  proceeding 
must  be  determined  in  the  circuit  court  without  refer- 
ence to  what  takes  place  in  the  county  court,  and  judg- 
ment entered  in  the  circuit  court  fixing  or  defining  the 
rights  of  the  parties  and  awarding  compensation  that 
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shall  be  paid  for  the  tramway  as  ordered.  It  is  said  that 
the  judgment  of  the  circuit  court  does  not  fix  or  define 
the  rights  of  the  parties,  or  award  compensation,  but 
merely  confirms  the  judgment  of  the  county  court.  In 
the  disposition  of  proceedings  of  this  character  the 
circuit  court  should  enter  a  final  judgment  fixing  the 
rights  of  the  parties  and  awarding  compensation, 
without  reference  to  the  action  taken  in  the  county 
court.  But  in  substance  and  effect  the  circuit  court 
entered  as  its  judgment  the  judgment  of  the  county 
court;  and,  as  the  judgment  of  the  county  court 
defined  with  precision  the  rights  of  the  parties  and 
awarded  compensation  to  be  paid  before  the  tramway 
could  be  taken  possession  of,  no  question  can  arise  as 
to  the  meaning  and  effect  of  the  judgment  of  the  cir- 
cuit court  The  argument  of  counsel  for  appellant 
that  the  circuit  court  did  not  award  any  compensa- 
tion is  not  well  taken,  because  the  judgment  of  the 
county  court,  which  was  adopted  by  the  circuit  court, 
provides  in  terms  that,  ''before  said  land  shall  be 
taken  by  the  petitioner  for  said  purpose,  said  peti- 
tioner shall  pay  or  offer  to  pay  said  Chesapeake  Stone 
Company  the  sum  of  $100. ' '  It  is  therefore  clear  that, 
under  the  judgment  of  the  circuit  court,  appellee  can- 
not take  possession  of  the  property  until  the  com- 
pensation allowed  has  been  paid. 

A  more  serious  question  is  presented  in  the  conten- 
tion that  the  act  of  1904  is  unconstitutional.  Under 
the  Kevised  Statutes  adopted  in  1852,  when  it  was 
necessary  for  a  citizen  to  have  a  private  passway  over 
the  land  of  one  or  more  persons  in  the  county  to  enable 
him  *'to  attend  courts,  elections,  a  meeting  house,  a 
mill  or  warehouse,"  he  might  have  a  passway  con- 
demned and  established.  The  General  Statutes 
adopted  in  1873  added  to  the  uses  for  which  a  private 
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passway  might  be  established  the  right  to  condemn 
to  enable  a  citizen  **to  pass  from  one  tract  of  land  to 
another  owned  by  him,  or  to  a  railroad  depot  most 
convenient  to  his  residence.*'  By  snbseqnent  acts 
embraced  in  section  4348,  Ky.  St.  1903,  ferries  and 
steamboat  landings  were  included.  By  the  act  of  1904, 
which  is  an  amendment  to  section  4348  of  the  Ken 
tucky  Statutes  of  1903,  the  uses  for  which  private 
ways  might  be  condemned  was  again  extended,  so  as 
to  allow  the  establishment  of  **a  private  tramroad 
or  haul  road  over  the  land  of  one  or  more  persons  to 
enable  him  to  reach  a  warehouse,  steamboat  landing, 
ferry,  railroad  switch,  or  navigable  stream,  for  the 
purpose  of  marketing  the  products  of  a  lead  mine,  • 
iron  works,  salt  works,  coal  mine,  fire  clay,  and  other 
minerals,  oil  wells,  stone  quarry,  sand  bank,  or  mer- 
chantable forest  timber.''  This  section  also  provides 
that  **  nothing  in  this  act  shall  operate  to  give  any 
person,  firm  or  corporation  exclusive  use  of  such 
passage;  but  any  other  person,  fi«Tn  or  corporation 
shall  have  the  right  to  use  the  same  upon  paying 
proper  compensation  therefor;  if  no  agreement  can 
be  made  for  such  compensation,  then  the  right  to 
such  use  may  be  condemned  as  herein  provided."  It 
will  thus  be  seen  that  the  Legislature  has  gradually 
been  enlarging  the  uses  for  which  private  property 
may  be  taten.  Our  Constitution  does  not  define  what 
is  ** public  use,"  merely  providing  in  section  242  that 
** municipal  and  other  corporations  and  individuals 
invested  with  the  privilege  of  taking  private  property 
for  public  use  shall  make  just  compensation  for  prop- 
erty taken,  injured  or  destroyed  by  them";  and  this 
provision  was  in  substance  in  each  of  the  preceding 
Constitutions,  and  may  be  found  in  the  Constitution 
of  nearly  all  the  states  of  the  Union. 
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Under  these  constitutional  provisions  it  is  sai4  by 
Judge  Cooley,  in  Constitutional  Limitatons  (page 
503),* Ho  be  conceded  on  all  hands  that  the  Legislature 
has  no  power  in  any  case  to  take  the  property  of  one 
individual  and  pass  it  over  to  another  without  refer- 
ence to  some  use  to  which  it  is  to  be  applied  for  the 
public  benefit.''  There  is,  however,  a  difference  of 
opinion  held  by  the  courts  as  to  what  constitutes  « 
public  use,  some  of  them  ruling  that,  if  the  public 
interest  can  be  in  any  way  promoted  by  the  taking  of 
private  property,  it  must  rest  in  the  wisdom- of  the 
Legislature  to  determine  whether  the  benefit  to  the 
public  will  be  of  sufficient  importance  to  render  it 
expedient  for  them  to  exercise  the  right  of  eminent 
domain,  and  to  authorize  an  interference  with  the 
private  rights  of  individuals  for  that  purpose;  in 
other  words,  holding  that  whatever  is  or  may  be  bene- 
ficially employed  for  the  community  is  a  public  use. 
On  the  other  hand,  numerous  cases  hold  that  to  con- 
stitute a  public  use  the  property  must  be  taken  into 
the  direct  control  of  the  public  or  public  agencies,  or 
the  public  must  have  the  right  to  use  in  some  way  the 
property  appropriated.  Indeed,  so  confiicting  are 
the  authorities  upon  what  constitutes  a  public  use  that 
Judge  Cooley,  in  his  Constitutional  Limitations  (page 
766),  deemed  it  proper  to  remark  that  *  Ve  find  our- 
selves somewhat  at  sea,  however,  when  we  undertake 
to  define  in  the  light  of  judicial  decisions  what  con- 
stitutes a  public  use'*;  and  any  person  who  under- 
takes to  arrive  at  a  satisfactory  conclusion  from  an 
investigation  of  the  authorities  will  find  himself  in  the 
same  condition  as  Judge  Cooley. 

Some  of  the  courts  hold  that  the  establishment  of 
of  private  roads  or  ways  like  the  one  here  in  question 
are   deemed   inhibited   by   constitutional   provisions 
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similar  to  ours.  Sholl  v.  German  Coal  Co.,  118  111. 
427,  10  N.  E.  199,  59  Am.  Eep.  379;  Osborne  v.  Hart, 
24  Wis.  89, 1  Am.  Eep.  160;  Wild  v.  Dieg,  43  Ind.  455, 
13  Am.  Rep.  399;  Welton  v.  Dickson,  38  Neb.  767,  57 
N.  W.  559,  22  L.  R.  A.  496,  41  Am.  St  Rep  771.  In 
others  they  are  allowed.  Latah  County  v.  Peterson,  3 
Idaho,  398,  29  Pac.  1089,  16  L.  R.  A.  81;  Shearman  v. 
Buick,  32  Cal.  241,  91  Am.  Dec.  577.  In  the  editorial 
notes  to  Beekman  v.  S.  S.  R.  Co.  (N.  Y.)  22  Am.  Dec. 
686,  and  to  Lynch  v.  Forbes  (Mass.)  42  Am.  St.  Rep. 
402,  and  Chicago  R.  R.  Co.  v.  Morehouse  (Wis.)  88 
Am.  St.  R^p.  919,  the  authorities  on  this  point  are  col- 
lected and  commented  upon.  Indeed,  the  courts  in 
several  states  seem  to  have  adjudged  the  question  in 
such  manner  as  was  best  adapted  to  the  needs  and 
wants  of  the  people.  In  discussing  this  question, 
Lewis  on  Eminent  Domain,  section  165,  says :  **  Public 
use  means  use  by  the  public ;  and  this,  it  seems  to  us, 
is  the  construction  the  words  should  receive  in  the  con- 
stitutional provision  in  question.  The  reasons  which 
incline  us  to  these  views  are,  first,  that  it  accords 
with  the  primary  and  more  commonly  understood 
meaning  of  the  words ;  second,  it  accords  with  the  gen- 
eral practice  in  regard  to  taking  private  property 
for  public  use  in  vogue  when  the  phrase  was  first 
brought  into  use  in  the  earlier  constitutions ;  third,  it 
is  the  only  view  which  gives  the  words  any  force  as 
a  limitation,  or  renders  them  capable  of  any  definite 
or  practicable  application.  If  the  Constitution  means 
that  private  property  can  be  taken  only  for  use  by  the 
public,  it  affords  a  direct  guide  for  both  the  legisla- 
ture and  the  courts." 

This  view  seems  to  have  been  adopted  by  this  court 
in  the  well-considered  case  of  Robinson  v.  Swope,  12 
Bush,  21,  where  it  is  3aid:   '*The  citizen  may  occupy 
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and  use  his  land  in  any  lawful  manner  he  chooses, 
subject  only  to  the  right  of  the  public  to  take  it  upon 
consideration  previously  made  for  some  public  use; 
that  is,  to  be  occupied  and  enjoyed  by  the  public,  or 
for  some  use  necessary  to  enable  the  public  to  com- 
mand the  services  of  citizens,  or  to  enable  the  citizen 
to  perform  his  duties  to  the  public/'  And  in  this 
view  we  concur;  our  opinion  being  that  the  public 
must  have  some  right  to  use  and  enjoy  the  property 
taken^  as  distinguished  from  the  absolute  control  of 
the  individual.  In  other  words,  an  individual,  for 
his  own  use  and  benefit,  unless  it  be  necessary  to 
enable  him  to  perform  some  public  service,  cannot 
take  the  private  property  of  another,  however  needful 
or  convenient  to  him  the  use  might  be.  It  seems 
entirely  probable  that  only  a  few  persons  aside  from 
the  individual  at  whose  instance  it  was  established 
will  have  occasion  to  use  this  tramway ;  but  this  fact 
does  not  destroy  its  public  use  in  the  meaning  of  the 
Constitution.  It  is  not  the  number  of  people  who  use 
the  property  taken  under  the  law  of  eminent  domain 
that  constitutes  the  use  of  it  a  public  one ;  nor  does  the 
fact  that  the  benefits  will  be  in  a  large  measure  local 
enter  into  tiie  question.  In  short,  according  to  the 
generally  recognized  rule,  the  length  of  the  public 
way,  the  places  between  which  it  runs,  or  the  number 
of  people  who  use  it,  is  not  the  essential  inquiry.  The 
controlling  and  decisive  question  is :  Have  the  public 
the  right  to  its  use  upon  the  same  terms  as  the  person 
at  whose  instance  the  way  was  established?  If  they 
have,  it  is  a  public  use ;  if  they  have  not,  it  is  a  private 
one.  If  the  owner  can  exercise  the  same  kind  of 
dominion  over  it  as  he  does  over  other  property  owned 
by  him,  if  he  can  close  it  up,  if  he  can  prohibit  all  or 
any  part  of  the  public  from  its  use,  then  it  is  clear 
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that  its  establishment  would  be  private  and  not  public; 
and  the  right  of  eminent  domain  could  not  be  invoked 
in  its  creation.  Nor  is  the  fact  that  the  public  interest 
will  be  promoted  by  the  contemplated  improvement 
suflSeient  to  authorize  the  taking,  in  the  absence  of  the 
right  on  the  part  of  the  public  to  participate  in  the 
enjoyment  of  the  property  taken.  If  public  use  was 
construed  to  mean  that  the  public  would  be  benefited 
in  the  sense  that  the  enterprise  or  improvement  for 
the  use  of  which  the  property  was  taken  might  con- 
tribute to  the  comfort  or  convenience  of  the  public, 
or  a  portion  thereof,  or  be  esteemed  necessary  for 
their  enjoyment,  there  would  be  absolutely  no  limit 
on  the  right  to  take  private  property.  It  would  not 
be  diflScult  for  any  person  to  show  that  a  factory  or 
hotel  or  other  like  improvement  he  contemplated 
erecting  or  establishing  would  result  in  benefit  to  the 
public,  and  under  this  rule  the  property  of  the  citizen 
would  never  be  safe  from  invasion. 

Although  our  court  has  sustained  the  right  to  take 
private  property  when  necessary  to  enable  the  citizen 
to  perform  a  public  duty  or  service,  and  to  permit  the 
establishment  of  mills,  it  has  never  sanctioned  the 
taking  for  any  other  purpose,  unless  the  public  had  a 
right  to  use  the  property  taken.  In  fact,  with  the 
single  exception  of  mills,  the  right  of  the  individual 
to  take  property  for  an  enterprise  or  improvement, 
in  which  the  public  had  no  rights  other  than  those 
that  flowed  from  the  advantage  they  might  enjoy  from 
the  conduct  or  operation  of  the  property,  has  never 
been  approved ;  and  mills  so  erected  have  always  been 
subject  to  legislative  control  and  supervision  (Ky. 
St.  1903,  section  2721),  the  same  as  railroads  and 
turnpikes,  and  upon  this  theory  the  taking  of  property 
for  tJieir  establishment  may  be  justified.    In  Robinson 
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V,  Swope,  supra,  and  in  the  later  ease  of  Shake  v. 
Frazier,  94  Ky.  143,  21  S.  W.  583,  14  Ky.  L.  R.  798, 
the  provision  of  the  statute  allowing  a  passway  to 
be  condemned  so  as  to  allow  a  citizen  **to  pass  from 
one  tract  of  land  to  another  owned  by  him,**  was  con- 
sidered by  the  court,  and  this  part  of  the  statute  held 
invalid  upon  the  ground  that  it  was  taking  property 
for  a  purely  private  purpose.  But  the  validity  of  so 
much  of  the  statute  as  allowed  the  establishment  of  a 
passway  to  a  steamboat  landing,  warehouse,  ferry, 
or  railroad  depot  has  never  been  called  in  question  by 
the  courts,  although  it  has  been  a  part  of  the  law  of 
the  state  for  many  years. 

The  acquiescence  for  so  long  a  period  of  time  in  the 
validity  of  these  enactments  is  urged  in  support  of 
the  argument  that  the  courts  of  this  State  have 
adopted  the  theory,  prevailing  in  some  jurisdictions, 
that  it  is  for  the  Le^slature  to  say  whether  the  use 
is  a  public  one  or  not,  and  that  when  it  has  authorized, 
as  in  the  case  before  us,  the  establishment  of  a  road 
by  invoking  the  right  of  eminent  domain,  its  judgment 
is  binding  upon  the  courts.  But  the  weight  of 
authority  is  decidedly  against  this  view,  and  this 
court,  in  Tracy  v.  E.  L.  &  B.  S.  R.  Co.,  80  Ky.  259, 
3  Ky.  L.  R  813,  following  the  general  current  of 
opinion,  declared  that  whether  a  particular  use  is 
public  or  not,  within  the  meaning  of  the  Constitution, 
is  a  question  for  the  judiciary  Of  the  correctness  of 
this  proposition  we  entertain  no  doubt.  The  courts 
have  the  undisputed  right  to  declare  when  the  Legis- 
lature has  passed  the  limits  provided  by  the  Constitu- 
tion, and  this  without  reference  to  the  character  of 
the  legislation  enacted.  This  no  longer  is  an  open 
question  in  this  State,  and  we  do  not  deem  it  necessary 
to  cite  authority  in  support  of  the  proposition. 
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It  is  equally  well  settled  that,  if  there  is  doubt  as 
to  the  validity  of  the  statute,  it  will  be  upheld ;  and  if 
it  be  susceptible  of  two  constructions,  one  of  whidi 
would  sustain  it  and  the  other  destroy  it,  the  courts 
will  adopt  that  which  will  uphold  the  act,  and  we  are 
disposed  to  give  to  legislation  of  the  character  here 
involved,  where  the  right  of  the  public  in  its  use  is 
not  prohibited,  but  is  permitted,  a  liberal  construc- 
tion, with  a  view  to  promote  the  public  interest.  In 
many  portions  of  the  State,  where  there  are  valuable 
mineral  resources,  it  would  seriously  interfere  with 
their  development  if  the  right  to  transport  them  to 
market  was  hindered  or  denied ;  and  there  can  be  little 
doubt  that  the  public  welfare  will  be  advanced  and 
promoted  by  furnishing  every  reasonable  facility  to 
owners  of  mines  and  quarries  to  put  their  products 
on  the  market  Every  agency  that  helps  to  develop 
and  build  up  the  material  resources  of  the  State  con- 
tributes to  the  good  of  all  its  people;  and  in  many 
states  influences  of  this  character  have  induced  the 
courts  to  adopt  the  view  that  whatever  is  ormay  be  use- 
ful to  the  public  is  a  public  use,  in  the  meaning  of  the 
Constitution.  But  the  fact  that  the  resources  of  mines 
and  quarries  are  necessary  for  the  public  use  will  not 
in  itself  authorize  the  private  owner  in  their  develop- 
ment to  take  the  land  of  the  citizen  for  his  individual 
use.  While  the  courts  will  not  shut  their  eyes  to  the 
necessity  that  exists  for  the  development  of  the  State, 
and  will  aid  in  every  reasonable  way  the  efforts  of 
those  who  are  trying  to  build  it  up,  yet  these  con- 
siderations will  not  be  permitted  to  destroy  the 
ancient  and  valuable  right  that  private  property  shall 
not  be  taken  except  for  public  use.  The  act  in  ques- 
tion goes  to  the  very  limit  of  legislative  power  and 
discretion.    Under  it  is  provided  a  means  by  which 
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the  OTmer  of  land,  upon  which  may  be  found  coal,  oil, 
gas,  timber,  or  mineral  of  any  character,  may  take 
land  to  enable  him  to  carry  the  product  to  any  of 
the  natural  or  artificial  highways  of  transportation. 
The  only  limitation  upon  the  right  of  the  individual 
to  the  exclusive  use,  operation,  and  control  of  the  way 
is  found  in  the  provision  that  any  other  person 
desiring  so  to  do  shall  have  the  right  to  its  use  upon 
paying  reasonable  compensation.  This  is  the  only 
clause  that  saves  the  act  from  judicial  condemnation- 
Giving  to  this  provision  the  most  liberal  construction, 
it  may  be  deemed  to  allow  a  use  by  the  public  of  the 
way,  although  the  person  at  whose  instance  it  was 
taken  opposes  it;  and  hence  it  will  be  considered  to 
have  been  taken  for  a  public  use,  not  upon  the  ground 
that  the  public  will  be  benefited  by  the  product  gath- 
ered from  the  mine,  well,  or  forest,  but  upon  the 
ground  that  the  public,  or  any  number  so  desiring, 
may  use  the  way. 

For  the  reasons  herein  set  forth,  the  judgment  is 
affirmed. 
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CASE  78.— SEPARATE  PROCEEDINOS  BY  THE  •  COMMON- 
WEALTH, BY  AUDITOR'S  AGENT,  AGAINST  W.  A. 
STEELE  AND  J.  H.  HICKMAN  TO  COBIPEL  THE 
LISTING  OP  OMITTED  PROPERTY  FOR  TAXA- 
TION.—October  15. 

\?L-??  Commonwealth  v.  Steele 

Appeal  from  Daviess  Circuit  Court. 

T.  F.  BiRKHEAD,  Circuit  Judge. 

From  the  judgment  the  Commonwealth  Appeals. — 
Affirmed. 

1.  Taxation  —  Corporate  Stock  —  Assessment  —  Corporate  stock 
subject  to  assessment  for  taxation  should  be  listed  at  its 
market  value,  which  Includes  the  face  and  premium  values. 

2.  Same.y-Under  Ky.  Stats.  1903,  section  4085,  providing:  that 
property  of  corporations  shall  be  assessed  in  the  name  of  the 
corporation,  and  so  long  as  it  pays  the  taxes  the  stockholders 
shall  not  be  required  to  list  their  shares,  the  commonwealth 
must  first  proceed  against  the  corporation,  and  where  it 
seeks  to  list  corporate  stock  in  the  hands  of  stockholders  it 
In^st  show  that  it  first  proceeded  against  the  corporation,  or 
it  will  be  presumed  that  the  ooi'poration  listed  its  property 
as  required  by  law. 

ELI  H.  BROWN  AND  J.  R.  HAYS,  attorneys  for  appellant 

A  franchiser  paying  corporation  is  forced  und^er  our  law  to  pay 
tax  on  all  its  capital,  whether  invested  in  tangible  property  or 
not,  at  its  earning  capacity,  and  if  a  non-franchise  paying  cor- 
poration or  its  stockholders,  is  to  escape  taxation  on  every  thing 
except  its  tangible  property,  and  thus  Its  stockholders  escape 
taxation  on  the  stock  they  own,  this  record  discloses  the  bad 
business  judgment  of  the  Investment  of  funds  in  a  franchise  pay- 
ing oorporatloo,  because  only  a  few  firaaohlae  corporations  have 
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SUCH  values  of  stock  as  the  records  in  this  case  show  this  stock 
has,  and  if  the  contention  of  appellee  is  sustained  and  their 
stock  held  exempt  from  taxation  our  statute  thus  provides  for  the 
exemption  of  a  vast  volume  of  producing  wealth  in  this  state, 
instead  of  requiring  uniformity  of  taxation  as  required  by  our 
Constitution. 

AUTHORITIES  CITED. 

Constitution  of  Ky.,  section  172;  Henderson  Bridge  Co  c.  Com- 
monwealth, 99  Ky.,  623;  Ky.  State.,  section  4085;  Commonwealth 
V.  C.  &  O.  Ry.  Co..  25  Ky.  Law  Rep..  1128;  Marion  Nafl  Bank  v. 
Burton.  28  Ky.  Law  Rep.,  864;  Bank  of  Commerce  v.  State  of 
Tenn.,  161  U.  S.  (40  L.  Ed..  649) ;  Owensboro  Nat  1  Bank  v.  0wen9- 
boro.  173  U.  S.  (43  L.  Ed.,  851). 

J.  D.  ATCHISON,  attorney  for  appellees. 

POINTS  AND  AUTHORITIES. 

First — The  owners  of  shares  of  stock  in  corporations  which  are 
not  required  to  pay  a  franchise  tax.  as  well  as  the  owners  of 
stock  in  corporations  which  do  pay  a  franchise  tax.  are  not  re- 
quired, under  the  laws  of  the  State  of  Kentucky,  tu  assess  their 
Bhareis  of  stock  for  taxattllon. 

Second. — In  all  cases  where  the  shares  of  stock  are  exempt 
from  taxation,  then  any  premium  that  said  stock  may  sell  for  in 
the  market  over  and  above  its  par  value  is  also  exempt  from 
taxation.  Ky.  Stats.,  sections  4077  and  4078;  Louisville  Tobacco 
W'arehouse  Co.  v.  Commonwealth,  106  Ky..  165;  Providence  Bank- 
ing Co.  V.  Webster  County,  etc.,  108  Ky.,  527;  Aetna  Life  Insur- 
ance Co.,  etc..  V.  Coulter,  Auditor,  etc.,  115  Ky..  799;  Ky.  Stats., 
section  4088;  Commonwealth  v,  Thomas.  119  Ky.,  215;;  Ky. 
Stats.,  section  4085;  Muir's  Committee  v.  Ck>mmon wealth,  14  Ky. 
Law  Rep.,  478;  Louisville  Savings  Bank  v.  Commonwealth,  14  B. 
Monroe,  329;  Ky.  Stata,  section  14.  article  6.  title  ''Revenue  and 
Taxation;"  Commonwealth  v.  First  Nat'l  Bank  of  Louisville,  4 
Bush,  98;  Act  of  Legislature  of  February  9,  1865  (Myer's  Supple- 
ment to  Revised  Statutes,  482),  section  1;  2  Revised  Statutes,  ch. 
S'6,  section  1,  article  2,  p.  239;  2  Revised  Statutes^  ch.  83.  article 
10,  266.  section  1;  Louisville  &  Evans ville  Mail  Line  Ck).  v.  Bar- 
bour.  Sheriff,  etc.,  88  Ky.,  73;  'Wfbittaker,  Auditor's  Agent,  v. 
Brooks.  90  Ky.,  68;  Board  of  Councilmen  of  City  of  Frankfort  v. 
Fidelity  Trust  &  Safety  Vault  Co.,  23  Ky.  Law  Rep.,  908;  Callar 
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ban,  Sheriff,  v.  Singer  MTg  Co..  29  Ky.  Law  Rep.,  123;  U  &  N. 
R.  R.  Co.  V.  Johnson,  etc.,  11  Ky.  Law  Rep..  118;  Livingston,  etc.. 
V.  City  of  Paducah,  80  Ky.,  659. 

Opinion  op  tub  Court  by  Wm.  Bogebs  Clay,  Com- 
MissoNER— AflSrming. 

These  proceedings  were  instituted  in  the  Daviess 
county  court  by  the  auditor's  agent  to  compel  the  list- 
ing by  appellees  of  certain  omitted  property.  The 
same  questions  are  involved  in  each  case,  and  they 
will  be  considered  together.  The  petition  charges 
in  each  instance  that  the  appellee  therein  referred 
to  was  the  owner,  on  the  15th  of  September  of  the 
years  1899, 1900, 1901, 1902, 1903,  and  1904,  of  money, 
certificates,  bonds,  mortgages,  and  stock  in  various 
corporations,  none  of  which  paid  or  was  liable  for  a 
franchise  tax,  of  the  value  of  $125,000,  and  that  none 
of  said  property  was  listed  for  taxation.  After 
demurrers  were  overruled  and  certain  preliminary 
motions  were  disposed  of,  answers  were  filed  denying 
the  allegations  of  the  petitions.  Upon  the  hearing,  it 
developed  that  each  of  the  appellees  was  the  owner 
for  the  years  mentioned  of  a  large  amount  of  stock 
in  tlie  Owensboro  Wagon  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Kentucky, 
and  that  this  stock  was  worth  more  than  par.  The 
(^ounty  court  then  adjudgied  that  the  premium  alone 
on  the  stock  holdings  of  each  of  appellees  should  be 
listed  for  the  years  1900,  1901,  1902,  1903,  and  1904. 
Upon  appeal,  the  judgment  of  the  county  court  was 
reversed  by  the  Daviess  circuit  court ;  the  latter  court 
holding  that  neither  the  shares  of  stock  nor  the 
premiums  thereon  were  subject  to  taxation,  and  that 
there  had  been  no  omission  by  either  of  the  appellees 
in  giving  in  their  property  for  assessment  for  the 
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years  mentioned  in  the  proceedings.  From  that  judg- 
ment the  Commonwealth  has  prosecuted  this  appeal. 
We  know  of  no  rule  of  law  by  which  the  premium 
on  stock  may  be  listed  for  taxation  unless  the  stock 
itself  is  subject  to  assessment  A  share  of  stock  can- 
not be  separated  into  premium  and  par  value  for  the 
purpose  of  taxation.  If  the  stock  is  subject  to  assess- 
ment at  all,  it  should  be  listed  at  its  fair  market  value, 
which  necessarily  includes  the  face  value  of  the  stock 
as  well  as  its  premium  value,  if  it  be  selling  above 
par.  The  real  question  before  us  is  to  determine 
whether  or  not,  under  the  law  and  circumstances  of 
these  proceedings,  the  stock  in  the  hands  of  appellees 
during  the  years  mentioned  should  be  listed  for  tax- 
ation by  them.  The  Owensboro  Wagon  Company, 
whose  stock  is  owned  by  appellees,  is  not  a  franchise 
corporation,  but  what  is  known  as  a  business  or 
trading  corporation.  The  law  applicable  to  such  cor- 
porations is  found  in  section  4085,  Ky.  St.  1903,  which 
is  as  follows:  **The  property  of  all  corporations, 
except  where  herein  differently  provided,  shall  be 
assessed  in  the  name  of  the  corporation  in 
the  same  manner  as  that  of  a  natural  person, 
except  that  when  legally  called  upon,  the  chief  officer 
shall  report  a  full  statement  of  the  property  of  such 
corporation  for  taxation,  and  for  a  failurp,  shall  be 
subject  to  the  penalties  in  this  article  provided;  and 
so  long  as  said  corporation  pays  the  taxes  on  all  its 
property  of  every  kind,  the  individual  stockholders 
shall  not  be  required  to  list  their  shares  in  said  cor- 
porations.*' It  will  be  observed  that  the  statute 
requires  that  the  property  of  all  corporations  like  the 
one  in  question  shall  be  assessed  in  the  name  of  the 
corporation  in  the  same  manner  as  that  of  a  natural 
person.     The  primary  liability  is  therefore  placed 
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upon  the  corporation.  The  stockholder  becomes  liable 
only  in  the  event  that  the  corporation  fails  to  pay  its 
taxes.  Now,  it  cannot  be  contended  that  as  a  general 
rule  it  is  within  the  power  of  the  stockholder  to  com- 
pel the  corporation  to  list  its  property.  There  may  be 
instanxjes,  it  is  true,  where  the  stockholder  owns  the 
majority  of  the  stock,  or,  together  with  others,  exer- 
cises a  controlling  voice  in  the  management  of  the 
affairs  of  the  corporation,  bnt  in  by  far  the  greater 
•nnmber  of  cases  the  individnal  stockholders,  scattered 
here  and  there  over  the  state,  are  utterly  powerless 
to  compel  obedience  from  the  corporation.  On  the 
other  hand,  the  Commonwealth  is  provided  with 
stringent  laws  and  numerous  agencies  by  which  the 
corporation  may  be  compelled  to  list  its  property. 
The  responsibility  therefore  should  be  placed  where 
the  power  lies.  For  these  reasons,  we  think  that  a 
reasonable  interpretation  of  the  statute  makes  it 
incumbent  upon  the  Commonwealth  first  to  proceed 
against  the  corporation.  If  the  corporation  fails  to 
pay  its  taxes,  then,  of  course,  the  shareholders  become 
liable.  Any  other  rule  would  be  unjust  to  the  stock- 
holder. The  corporation  might  list  its  property  for 
a  number  of  years,  and  then  arbitrarily  refuse  to  do 
so.  The  stockholder  who  had  not  given  in  his  stock 
for  the  particular  year  when  the  corporation  stopped 
listing  its  property,  because  the  corporation  had  been 
regularly  complying  with  the  law  for  the  preceding 
years,  and  he  had  every  reason  to  believe  that  it  would 
continue  to  do  so,  would  certainly  be  subjected  to 
great  hardship.  He  would  have  to  pay  all  the  pen- 
alties provided  by  the  statutes,  and  thus  suffer  for  the 
derelictions  of  others  over  whom  he  had  no  control. 
We  therefore  are  of  the  opinion  that  in  proceedings 
like  these,  whei'e  it  is  sought  to  list  corporate  stoc^ 
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in  the  hands  of  the  stockholder,  it  should  affirmar 
tivel  appear  from  the  record  that  the  Commonwealth 
has  first  proceeded  against  the  corporation.  In  the 
absence  of  such  showing,  the  court  will  presume  that 
the  corporation  did  its  duty  by  listing  its  property  as 
required  by  law.  As  the  record  in  these  cases  does 
not  show  that  the  Commonwealth  first  proceeded 
against  the  corporation,  the  action  of  the  circuit  court 
in  reversing  the  judgment  of  the  county  court  was 
proper. 

Judgment  affirmed. 


CASE  79.— ACTION  BY  MART  H.  McCLURE'S  EX'R  'AGAINST 
C.  L.  AND  H.  A.  KINO  ON  LAND  NOTES  INVOLV- 
ING PRIORITIES  OF  UENS,  SUBROGATION  AND 
ESTOPPEL.— October  15. 

McClure's  Exr.  v.  King,  etc. 

Appeal  from  Henderson  Circuit  Court. 

J.  W.  Henson,  Circuit  Judge. 

Prom  the  judgment  plantiff  appeals.    Reversed. 

1.  Subrogation — Payment  of  Debt — Rights  of  Surety. — ^Plaintiff's 
testatrix  and  her  husband  sold  certain  land  by  title  bond, 
taking  several  notes  in  payment  of  the  price,  with  F.  as 
surety.  On  the  day  after  the  notes  were  executed,  F.  paid 
testatrix  tRre  amount  of  the  first  two  notes,  which  were  there- 
upon assigned  to  him  without  recourse,  and  F.  thereafter  sold 
the  notes  to  defendants.  Nothing  more  was  ever  paid  on  the 
remaining  notes,  and  testatrix  sued  to  recover  the  amount 
thereof,  and  to  subject  the  land  to  the  payment  of  the  judg- 
ment. Held,  under  the  rule,  that  subrogation  cannot  be 
invoked  until  full  satisfaction  of  the  original  creditor's  debt, 
defendants  were  not  subrogated  to  testatrix's  rights  as  to  the 
notes  so  aasigned  for  the  purpose  of  having  tlhem  declared  a 
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prior  lien  on  the  land  to  the  testatrix's  remaining  notes 
unpaid. 
2.  Estoppel — Representations. — Under  the  rule  that,  in  order  to 
work  an  estoppel,  the  representations  relied  on  must  be  plain 
<and  positive,  and  such  as  would  mislead  a  person  of  ordinary 
prudence,  testatrix  was  not  estopped  to  claim  a  prior  lien  on 
certain  land  for  the  payment  of  purchase-money  notes,  be- 
cause her  husband,  acting  as  her  agent,  stated  to  defendants 
that  the  first  two  notes  which  had  been  paid  by  a  surety 
thereon  and  assignad  to  him,  and  were  about  tx>  be  traua- 
ferred  to  defendanfts,  "were  all  rigtit" 

THOS.  E.  WARD,  attorney  for  appellant 

SUBJECT  DISCUSSED. 

1.  Subrogation. 

AUTHORITIES  CITED. 

Brant  on  Suretyship  and  Guaranty  (3d  Ed.),  8ecti<»i  338;  Am. 
&  Eng.  Encyc.  of  Law.  vol.  27,  p.  211;  Willingham  v.  O.  V.  Bank- 
ing &  Trust  Co.,  22  Ky.  Law  Rep.,  158;  Columbia  F.  &  T.  Co.  v. 
Kentucky  Union  Ry.  Co.,  60  Fed.  Rep.,  794;  Shields  on  Subroga- 
tion, section  127;  HolUngeworth  v.  Floyd,  2  Har.  &  O.,  91;  Insar- 
ance  Co.  v.  Dorsey,  3  Md.  Ch.,  334. 

2.  The  creditor's  right  in  the  lien  must  be  entirely  divested 
before  the  surety  can  be  subrogated  by  operation  of  law.  Magee 
V.  Leggett,  48  Miss.,  139;  Bank  v.  Benedict,  15  Conn.,  437;  Cannet 
V.  Blodget,  39  N.  H.,  152;  Harlan  v.  Sweeney,  1  Lee,  682;  OiUiam 
V.  Esselman,  5  Sneed,  86;  Kyner  v.  Kyner,  6  Watts,  221. 

ROBERT  D.  VANCE,  attorney  Dor  appelleeck 

PROPOSITIONS  DISCUSSED. 

Where  appellee  is  induced  by  the  appellant's  representattons 
or  actions  to  purchase  real  estaito  notes  unider  the  belief  that  they 
are  first  liens  upon  real  estate,  the  appellant  is  estopped  from 
asserting  that  notes  held  by  him  are  a  prior  lien  upon  said  real 

estate. 
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AUTHORITIES  CITED. 

Wimmer  v.  Ficklln,  14  Bush,  193;  16  Cyc,  755;  Dodge  v.  Pope^ 
93  Ind.,  480;  16  Cyc,  770;  Crawford  v.  Colyer,  12  Ky.  Law  Rep., 
990;  Does  v.  Klnchloe,  36  Ky.  Law  Rep.,  452;  16  Cyc,  770;  4 
R.,  843. 

r 

Opinion  of  the  Court  by  Commissioner  Wm. 
Rogers  Clay — Reversing. 

On  February  10,  1898,  Mrs.  Mary  H.  McClnre  and 
H.  D.  McClure  sold  to  F.  H.  Martin,  by  title  bond 
which  was  not  recorded,  a  certain  piece  of  real  estate 
in  Corydon,  Ky.,  for  the  sum  of  $489.  For  the  pur- 
chase price  F.  H.  Martin,  as  principal,  and  A.  L. 
Frisbie,  as  surety,  executed  to  Mrs.  Mary  H.  McClure 
the  following  notes,  dated  February  10,  1898,  and 
bearing  8  per  cent,  interest  from  date:  One  for  $60 
payable  on  or  before  September  1,  1898;  one  for 
$100,  payable  on  or  before  January  1,  1899 ;  one  for 
$109.66,  payable  on  or  before  January  1,  1899;  one 
for  $109.66,  payable  on  or  before  January  1,  1900; 
and  one  for  $,1 09.66,  payable  on  or  before  January  1, 
1901.  On  the  day  after  the  papers  were  executed, 
A.  L.  Frisbie,  the  surety,  paid  to  Mrs.  McClure  the 
sum  of  $160,  the  amount  of  the  first  two  notes.  These 
notes  were  assigned  to  Mr.  Frisbie,  without  recourse ; 
the  indorsement  being  signed  by  Mary  H.  McClure 
by  H.  D.  McClure.  Subsequently  Frisbie  sold  and 
assigned  the  two  notes  in  question  to  appellees,  C.  L. 
and  H.  A.  King.  Nothing  more  was  ever  paid  on 
any  of  the  notes  by  either  Martin  or  Frisbie,  so  on 
August  28,  1903,  Mrs.  McClure,  who  has  since  died, 
brought  suit  on  the  three  notes  in  her  possession, 
asking  a  personal  judgment  against  Martin  and 
Frisbie  and  that  the  property  be  sold  to  satisfy  her 
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claim.  On  April  11,  1904,  appellees,  C.  L.  and  H.  A* 
King,  filed  their  petition,  which  was  made  a  cross- 
action,  against  Martin  and  Frisbie,  in  which  they 
aet  forth  the  assignment  of  the  two  first  notes  to 
Frisbie,  and  their  subsequent  assignment  to  them 
under  an  agreement  between  all  the  parties  to  the 
contract  that  the  first  two  notes  should  be  a  prior 
lien  on  the  property,  and  prayed  for  judgment  ac- 
cordingly. To  this  petition  and  answer  Mrs.  McClure 
replied,  setting  up  that  Frisbie  was  thfe  surety  on 
the  notes,  and  as  such  had  paid  them  and  taken  an 
assignment  thereof.  She  denied  that  BVisbie  had 
any  lien  on  the  property  superior  or  equal  to  plain- 
tiff's lien,  or  that  the  Kings  had  any  lien  thereon 
except  such  as  was  subject  to  hers,  and  further  denied 
that  she  or  any  one  for  her  had  ever  made  any  agree- 
ment with  the  Kings  or  any  one  for  them  whereby 
their  notes  were  to  be  paid  first.  Appellees  there- 
upon filed  their  rejoinder,  in  which  they  alleged  that 
prior  to  the  purchase  of  the  notes  in  question  Frisbie 
and  Martin  represented  to  appellee  H.  A.  King  that 
the  said  notes  were  secured  by  first  mortgage  lien 
upon  the  real  estate  sold ;  that  they  further  informed 
H.  D.  McClure,  agent  of  plaintiflF  Mary  H.  ^IcClure, 
of  their  desire  to  purchase  said  notes  and  of  the  rep- 
resentations made  by  Frisbie  and  Martin,  and  that 
said  McClure  said  to  appellees  that  the  notes  were 
all  right,  and  to  go  ahead  and  trade  for  them ;  that 
in  purchasing  said  notes  they  relied  upon  said  rep- 
resentations. They  then  claimed  that  plaintiff  by 
reason  of  said  representations  was  estopped  from 
asserting  the  suretyship  of  Frisbie,  and  from  con- 
troverting the  priority  of  appellees'  lien.  Upon  the 
hearing  the  trial  court  entered  a  judgment  placing 
all  the  notes  upon  an  equality,  and  prorating  the  pro- 
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ceeds  derived  from  the  sale  of  the  property  between 
the  McClure  estate  and  the  Kings  according  to  the 
amount  of  their  notes.  From  that  judgipent  this 
appeal  is  prosecuted. 

We  shall  first  examine  the  law  applicable  to  cases 
of  this  character.  In  1  Brandt  on  Suretyship  & 
Guaranty  (3d  Ed.)  p.  649,  we  find  the  following: 
"As  a  general  rule,  subrogation  cannot  be  enforced 
until  the  whole  debt  is  paid  to  the  creditor.  Part 
may  be  paid  by  the  principal  and  part  by  the  surety, 
and  the  surety  then  be  entitled  to  subrogation,  but 
the  entire  debt  must  be  extinguished  before  subro- 
gation can  take  place.  It  would  not  subserve  the  ends 
of  justice  to  consider  the  assignment  of  an  entire 
debt  to  a  surety  as  effected  by  operation  of  law,  where 
he  had  paid  but  a  part  of  it,  and  still  owed  a  balance 
to  the  creditor,  and  a  court  of  chancery  would  not 
countenance  such  an  anomaly  as  a  pro  tanto  assign- 
ment, the  effects  of  which  would  only  be  to  give  dis- 
tinct interests  in  the  same  debt  to  both  creditor  and 
surety.  Until  the  creditor  is  fully  satisfied,  there 
cannot  usually  be  any  interference  with  his  rights  or 
his  securities  which  might  even  by  bare  possibility 
prejudice  or  embarrass  him  in  any  way  in  the  col- 
lection of  the  residue  of  his  claim/*  In  27  American 
&  English  Encyclopedia  of  Law  (2d  Ed.)  p.  211, 
the  rule  is  thus  stated:  ''The  creditor  is  entitled 
to  full  satisfaction  of  the  debt  before  the  right  of 
subrogation  may  be  invoked.  The  surety  may  not 
meddle  with  any  of  his  rights  and  securities  so  long 
as  any  portion  of  the  debt  remains  unsatisfied.  As 
against  the  rights  of  the  creditor,  payment  of  a  part 
of  the  debt  by  the  surety  will  not  subrogate  him  to 
a  proportionate  part  of  the  securities  applicable  to 
the  debt.    Where  a  mortgage  is  given  to  secure  sev- 
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eral  notes,  the  surety  is  not  entitled  to  subrogation 
until  all  the  notes  are  paid."    In  Columbia  Finance 
&  Trust  Co.  V.  Kentucky  Union  Railway  Company, 
60  Fed.  794,  9  C.  C.  A.  264,  the  court  in  passing  on 
this  question  said:    ''The  rights  of  the  creditor  in 
the  mortgaged  property  had  not  been  extinguished 
by  a  payment  of  the  whole  debt.    The  payment  of  the 
whole  debt  for  which  the  surety  is  liable  is  essential 
to  subrogation.  If  the  surety  upon  making  a  partial 
payment  became  entitled  to  subrogation  pro  tanto, 
and  thereby  became  entitled  to  the  position  of  an 
assignee  of  the  property  to  the  extent  of  such  pay- 
ment, it  would  operate  to  place  such  surety  upon 
a  footing  of  equality  with  the  holders  of  the  unpaid 
part  of  the  debt,  and,  in  case  the  property  was  in- 
suflScient  to  pay  the  remainder  of  the  debt  for  which 
the  guarantor  was  bound,  the  losg  would  logically 
fall  proportionately  upon  the  creditor  and.  upon  the 
surety.    Such  a  result  would  be  grossly  inequitable. 
Yet  this  is  in  effect  the  result  of  the  contention  urged. 
The  equity  of  subrogation  does  not  arise  from-  the 
mere  obligation  to  pay.    It  springs  alone  from  pay- 
ment.   The  liability  of  the  surety  for  the  remainder 
of  the  debt  continued  as  well  after  as  before  such 
payment,  and,  until  the    entire    debt    is    paid,  the 
surety  has  no  such  equity  as  will  entitle  him  to  the 
active  aid  of  a  court  of  equity."    The  court  further 
said:    *'The  creditor's  rights  in  the  mortgage  must 
be  entirely  divested  before  the  surety  can  be  sub- 
stituted by  operation  of  law,  and  allowed  to  stand  in 
the 'shoes  of  a  creditor. "    The  foregoing  doctrine  was 
recognized  and  applied  by  this  court  in  the  case  of 
Willingham  v.  Ohio  Banking  &  Trust  Company,  56 
S.  W.  706,  57  S.  W.  467,  22  Ky.  Law  Rep.  158.    This 
iras  a  case  where  the  principal  debtor  owed  the  trust 
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tompany  various  debts,  upon  one  of  which  amount- 
ing to  the  sum  of  $450  Willingham  was  surety.  The 
principal  debtor  transferred  to  the  company  certain 
insurance  policies  as  collateral  security  on  his  entire 
indebtedness.  Willingham  paid  the  debt  for  which 
he  was  surety.  The  trust  company  surrendered  the' 
two  policies,  and  received  thereon  the  sum  of  $750. 
Willingham  sued  for  a  pro  rata  distribution  of  said 
sum.  The  court  held  that  no  cause  of  action  arose  in 
his  favor  until  all  the  debts  held  by  the  trust  com- 
pany were  fully  paid. 

Applying  these  principles  to  the  case  at  bar,  it 
is  manifest  that  the  surety,  Frisbie,  would  not  be 
entitled  to  subrogation  as  against  Mrs.  M<3Clure  on 
the  two  notes  paid  by  him.  To  hold  otherwise  would 
permit  Frisbie  to  recover  from  Mrs.  McClure  money 
to  which  she  was,  justly  entitled  and  for  which  he 
was  legally  bound,  for  the  proceeds  of  the  property 
were  not  sufficient  to  pay  all  the  lien  debts.  That 
being  the  case,  it  follows  that  appellees  who  obtained 
the  notes  in  question  by  assignment  from  Frisbie 
stand  in  his  shoes,  and  have  no  rights  other  than 
those  that  Frisbie  could  assert,  unless  it  appear  from 
the  record  that  appellees'  plea  of  estoppel  is  avail- 
able against  appellant.  An  examination  of  the  rec- 
ord shows  that  appellee  H.  A.  King  testified  in  part 
as  follows:  **Q.  Now,  if  you  had  any  conversation 
with  A.  L.  Frisbie,  F.  H.  Martin,  or  H.  D.  McClure 
before  you  bought  the  notes,  about  the  purchase  of 
these  notes,  give  the  conversation  with  each  in  de- 
tail. A.  The  conversation  between  A.  L.  Frisbie 
and  myself  was  that  he  owned  the  notes,  and  that  he 
said  they  were  the  first  notes  on  the  property.  I 
saw  Mr.  McClure  and  he  said  they  were  regular  and 
all  right.     Mt.  Martin  told  me  they  were  the  first 
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notes  on  the  property,  and  he  further  stated  that  he 
expected  to  pay  them  off  as  they  fell  due.  Q.  At  the 
time  you  spoke  to  H.  D.  McClure  about  your  thinking 
of  purchasing  these  notes,  was  anything  said  about 
the  order  in  which  these  notes  should  be  paid,  and 
the  notes  then  held  by  his  mother,  Mary  H.  McClure  I 
A.  I  do  not  remember  that  there  was.  Q.  To  re- 
fresh your  recollection,  did  he  not  tell  you  that  it 
would  be  all  right  for  you  to  purchase  these  notes, 
and  that,  if  you  purchased  them,  that  they  should 
be  paid  first,  before  the  notes  held  by  his  mother? 
A.  Yes;  that  was  my  understanding.  Q.  Now,  just 
tell  what  he  said  about  that.  A.  He  said  the  notes 
were  all  right,  and  to  go  ahead  and  trade  for  them. 
That  is  about  all  I  can  state  about  it  Q.  Did  you 
tell  Mr.  McClure  at  the  time  that  you  were  think- 
ing of  purchasing  these  notes  I  A.  Yes,  sir.  Q. 
What  did  he  say  when  you  told  him  that!  A.  I  think 
he  said  he  had  no  objections;  that  it  was  all  right.'* 
M!r.  H.  D.  McClure,  who  is  shown  to  be  the  agent 
of  his  mother,  Mary  H.  McClure,  testified  as  follows : 
''Q.  Tell  what,  if  any,  arrangement  was  made  be- 
tween Mrs.  McClure  or  you  for  her  with  him,  as  to 
how  the  said  notes  owing  by  Martin  for  the  land 
were  to  be  paid.  I  mean  the  notes  held  by  you  and 
the  notes  held  by  King.  A.  There  was  no  arrange- 
ment made  whatever.  She  expected  to  get  the  pur- 
chase money.  Q.  State  whether  or  not  there  was  any 
agreement  made  by  her,  or  you  for  her,  whereby 
the  notes  held  by  King  were  to  be  paid  first.  A. 
None  whatever,  except  this:  If  Martin  were  to  pay 
the  King  notes  then  and  there,  it  would  be  all  right 
with  her,  but  no  future  payment  would  be.  Q.  Was 
any  understanding  or  agreement  had  whereby  King 
was  to  have  a  priority  of  lien  on  the  land  over  the 
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notes  Jield  by  Mrs.  McClurel  A.  None  whatever." 
It  appears  from  the  foregoing  evidence  that  appel- 
lees relied  more  upoii  the  statements  made  by  Frisbie 
and  Martin  that  the  notes  in  question  were  the  first 
notes  on  the  property  than  they  did  upon  the  state- 
ments made  by  H.  D.  McClure,  But  it  will  not  be 
contended  that  their  statements  could  in  any  way 
bind  Mrs.  McClure,  for  they  bore  no  such  relation 
to  Mrs.  McClure  as  would  authorize  them  to  contract 
for  her  or  say  things  that  could  be  pleaded  against 
her  by  way  of  estoppel.  That  being  the  case,  the 
plea  of  estoppel  must  be  supported  alone  by  such 
agreeents  or  statements  as  were  made  by  H.  D.  Mc- 
Clure on  behalf  of  his  mother.  It  nowhere  appears 
in  the  record  of  the  evidence  that  Frisbie 's  and 
Martin's  statements  that  the  notes  purchased  by  ap- 
pellees were  the  first  notes  on  the  property  were  ever 
repeated  to  H,  D.  McClure,  and  that  he  made  his 
statements  after  knowing  of  the  representations 
made  by  them.  It  only  appears  that  he  knew  appel- 
lees were  thinking  of  purchasing  the  notes,  and  what 
he  said  must  be  weighed  and  considered  in  the  light 
of  that  knowledge  alone.  Appellee,  when  asked  th-e 
direct  question  if  anything  was  said  about  the  order 
in  which  the  notes  should  be  paid,  replied  that  he 
did  not  remember  that  there  was.  It  was  only  when 
his  recollection  was  refreshed  by  a  very  suggestive 
question  of  counsel  that  he  claimed  that  it  was  his 
understanding  that  the  notes  he  had  purchased  were 
to  be  paid  first.  When  asked  to  tell  exactly  what  was 
said  about  that  by  H.  D.  McClure,  his  reply,  was: 
*'He  said  that  the  notes  were  all  right,  and  to  go 
ahead  and  trade  for  them.''  At  another  time,  when 
asked  what  Mr.  H.  D.  McClure  said,  his  answer  was: 
**I  think  he  said  that  he  had  no  objections;  that  it 
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was  all  right.*'  At  still  another  time,  his  reply  to 
the  question,  ''Did  you  ask  him  (McClure)  about  the 
order  in  which  the  notes  would  be  paid,  if  you  should 
purchase  themt"  was,  '*!  don't  think  that  I  did." 
Thus  it  will  be  seen  that  appellee  H.  A.  King  corrobo- 
rates the  testimony  of  H.  D.  McClure,  who  testified 
that  there  was  no  understanding  nor  agreement 
whereby  King  was  to  have  a  priority  of  lien  over  the 
notes  held  by  his  mother.  As  the  question  of  the 
priority  of  the  notes  was  not  mentioned  in  the  con^ 
versation  between  King  and  McClure,  we  must  de- 
termine whether  or  not  Mrs.  McClure  is  estopped  to 
assert  the  priority  of  her  lien  by  the  mere  statement 
of  her  agent  tbat  the  notes  were  all  right.  The  rule 
is  that,  in  order  to  work  estoppel,  the  representa- 
tions relied  upon  should  be  plain  and  positive,  and 
such  as  would  mislead  a  person  of  ordinary  prudence. 
It  is  not  sufficient  that  a  party  was  misled  by  draw- 
ing an  inference  that  was  not  warranted  by  the  words 
used.  The  expressions  used  by  H.  D.  McClure  can- 
not be  interpreted  as  carrying  with  them  any  waiver 
of  the  rights  of  his  mother.  If  appellees  were  misled 
thereby,  it  was  only  because  they  attributed  to  his 
words  a  meaning  which  the  words  themselves  did  not 
reasonably  import.  Under  the  circumstances,  there- 
fore, Mrs.  McClure's  executor  is  not  precluded  from 
asserting  the  priority  of  his  mother's  lien. 

Judgment  reversed,  with  directions  to  the  trial 
court  to  apply  the  proceeds  of  the  sale  of  the  prop- 
erty first  to  the  payment  of  appellant's  lien. 
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CASE  80.— ACTION  BY  THE  ADMINISTRATOR  OF  ARRETUS 
HOWARD  AGAINST  W.  H.  HUNTER  FOR  DAMAGES 
FOR  CAUSING  THE  DEATH  OF  PLAINTIFF'S  IN- 
TESTATE.—Ocftober  15. 

Howard's  Admr.  v.  Hunter 

Appeal  from  Daviess  Circuit  Court. 

T.  F.  BiRKHEAD,  Circuit  Judge. 

Judgment      for      defendant,      plaintiff      appeals. 
Reversed. 

Dei-».h — ^Action — Parties. — Const.,  section  241,  provides  that  wheoh 
ever  death  results  from  negligence  or  wrongful  act  damages 
may  be  recovered;  the  action*  till  otherwise  provided  by 
law,  to  be  prosecuted  by  decedent's  personal  representative, 
and  till  otherwise  provided  the  recovery  shall  form  a  part  of 
the  personal  estate.  Ky.  Stats.  1903,  section  6,  provides  that 
when  death  results  from  negligent  or  wrongful  act  damages 
may  be  recovered,  and  the  action  shall  be  prosecuted  by  the 
personal  representative.  Section  4  provides  that  the  widow 
and  minor  children  of  one  killed  by  the  careless,  wanton, 
or  malicious  use  of  firearms  or  other  deadly  weapons  may 
have  an  action  therefor.  Held,  that  the  administrator  of 
one  whose  death  was  caused  by  the  wrongful  use  of  fire- 
arms had  a  right  of  action  therefor;  deceased  not  being  sur^ 
vived  by  widow  or  child,  and  the  words  '"wrongful  act"  as 
used  in  the  Constitution  and  statute  embracing  every  injury 
that  might  be  committed  against  the  person,  whether  negli- 
gently done  or  not. 

ELI  H.  BROWN  and  J.  R.  HAYS  for  appellant. 

We  respectfully  submit  that  it  would  not  do  to  read  into  sec- 
tion 241  of  the  Constitution  that  the  action  given  therein  is  not 
allowed  to  the  personal  representative  of  an  unmarried  man, 
or  to  one  whose  life  was  wrongfully  taken  by  a  pistol  or  gun 
shot  instead  of  a  fence  rail  of  a  rock.     No  such  discrimination 
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Is   attempted   by   the   plain    language   of   this   section,   and   we 
think  none  will  be  attempted  by  the  court 

AUTHORITIES  CITED. 

Constitution  of  Kentucky,  Section  241;  Passamaneck's  Admr. 
vs.  Louisville  Ry.  Co.,  99  Ky.  409;  Henderson's  Admr.  vs.  Central 
Ac,  Ry.  Co.,  86  Ky.  389;  Jordan's  Admr.  vs.  Cincinnati,  &c., 
Ry.  Co.,  89  Ky.  40;  Wright  vs.  Woods'  Admr.,  96  Ky.  56;  ThomasT 
Admr.  vs.  Royater,  98  Ky.  206;  McClure  vs.  Alexander,  15  Ky. 
Law  Rep.  732;  East  Tennessee  Telephone  Co.  vs.  Sims,  9»  Ky. 
409. 

LA  VEGA  CLEMENTS  and  FOREST  A.  ROBY,  attorney©  for 
appellee. 

POINTS  AND  AUTHORITIES. 

1.  There  are  only  two  statutes  in  Kentucky  for  which  damages 
can  be  recovered  for  injury  resulthig  in  death.  (Section  6, 
chapter  1,  Kentucky  Statutes;  section  4,  chapter  1,  Kentucky 
Statutes.) 

2.  The  terms  used  in  the  petition  are  inconsistent,  €Lnd  con- 
tradictory of  each  other.     (Webster's  Dictionary  defining  word, 

•wilful;"   Anderson   vs.    Territory,    13    Pacific   Rep.   21;    United 
States  vs.  Boyd,  45  Fed.  Rep  851.) 

3.  No  action  could  be  maintained  at  conunon  law  for  damages 
for  an  injury  resulting  in  death,  but  such  right  is  exclusively  a 
statutory  remedy.  (Eden  vs.  Lexington  &  Frankfort  R.  R.  Co., 
14  B.  M.  165;  O'Donognue  v.  Akdn,  2  Duvall  478;  Harris  \\  Ky. 
Timber  &  Lumber  Co.,  19  Ky.  Law  Rep.  1731;  Gregory  vs.  I.  C. 
R.  R.  Co.,  26  Ky.  Law  Rep.  76.) 

4.  The  personal  representative  cannot  maintain  tLis  action  but 
only  widow  or  child  of  decedent  (Donahue  vs.  Drexler,  82  Ky. 
157;  McClure,  Lc,  vs.  Alexander,  15  Ky.  Law  Rep.  732.) 

Opinion  c:^  the  Court  by  Judge  Carroll — 
Be  versing. 

Arretus  Howard  was  shot  and  killed  by  appellee, 
Ilimter.  He  did  not  leave  surviving  him  a  widow, 
eliild,  or  children.  This  action  was  instituted  by  his 
personal  representative  to  recover  damages  for  his 
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death,* which  was  alleged  to  have  been  negligently 
and  wrongfully  caused  by  the  act  of  appellee.  The 
court  sustained  a  general  demurrer  to  the  petition. 
Whether  this  ruling  was  correct  or  not,  is  the  only 
question  presented  by  this  appeal. 

Section  241  of  the  Constitution  provides  that: 
*' Whenever  the  death  of  a  person  shall  result  from 
an  injury  inflicted  by  negligence  or  wrongful  act,  then 
in  every  such  case  damages  may  be  recovered  for 
such  death  from  the  corporation  and  person  so  caus- 
ing the  same;  until  otherwise  provided  by  law,  the 
action  to  recover  such  damages  shall  in  all  cases  be 
prosecuted  by  the  personal  representative  of  the 
deceased  person.  The  General  Assembly  may  pro- 
vide how  the  recovery  shall  go  and  to  whom  belong; 
and  until  such  provision  is  made,  the  same  shall  form 
a  part  of  the  personal  estate  of  the  deceased  per- 
son." To  make  more  effective  the  purpose  of  this 
section,  the  Legislature  enacted  section  6  of  the 
Kentucky  Statutes  of  1903,  reading:  ** Whenever 
the  death  of  a  person  shall  result  from  an  injury 
inflicted  by  a  negligent  or  wrongful  act,  then  in  every 
such  case  damages  may  be  recovered  for  such  death 
from  the  person  or  persons,  company  or  companies, 
corporation  or  corporations,  their  agents  or  servants, 
causing  the  same ;  and  when  the  act  is  willful  or  neg- 
ligence gross,  punitive  damages  may  be  recovered; 
and  the  action  to  recover  such  damages  shall  be 
prosecuted  by  the  personal  representative  of  the 
deceased."  The  remainder  of  the  section  relates  to 
the  distribution  of  the  amount  recovered.  This  sec- 
tion is  found  in  an  act  approved  July  3,  1893  (Laws 
1893,  p.  1383,  c.  252),  and  section  4  of  the  act  pro- 
vides that:  ^'The  widow  and  minor  child,  or  either 
or  both  of  them  of  a  person  killed  by  the  careless, 
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wanton,  or  malicious  use  of  firearms,  or  by  any 
weapon  popularly  known  as  colt's,  brass  knuckles, 
slung-shots,  or  other  deadly  weapon,  or  sand  bag,  or 
any  imitation  or  a  substitute  therefor,  not  in  self- 
defense,  may  have  an  action  against  the  person  who 
committed  the  killing,  and  all  others  aiding  or  pro- 
moting, or  any  one  or  more  of  them;  and  in  such 
action  the  jury  may  give  vindictive  damages." 

The  lower  court  sustained  a  demurrer  to  the  peti- 
tion upon  the  ground  that  under  section  4,  supra, 
the  right  of  action  to  recover  damages  for  the  death 
of  a  person  killed  by  the  careless,  wanton,  or  mali- 
cious use  of  firearms  is  vested  exclusively  in  the 
widow  and  minor  child  of  the  deceased;  and  if  the 
deceased  does  not  leave  surviving  him  a  widow  or 
minor  child  or  children  the  right  of  action  dies  with 
him,  and  does  not  survive  to  his  personal  representa- 
tive. This  ruling  was  largely,  if  not  altogether,  in- 
fluenced by  the  opinion  of  this  court  in  McClure  v. 
Alexander,  24  S.  W.  619,  15  Ky.  Law  Rep.  732.  In 
that  case  Alexander  shot  and  killed  McClure.'  The 
widow  and  an  infant  daughter  of  the  deceased  insti- 
tuted an  action  against  Alexander  to  recover  dam- 
ages for  the  death  of  McClure.  The  trial  court  dis- 
missed the  petition  for  the  alleged  reason  that  the 
cause  of  action  was  alone  in  the  personal  representa- 
tive of  the  deceased  by  virtue  of  section  241  of  the 
Constitution.  In  reversing  the  case,  it  was  held  not 
to  be  the  intention  of  the  Legislature  in  the  enact- 
ment of  section  6,  supra,  to  repeal  sect^n  4,  and  in 
the  course  of  the  opinion  the  court  sa^d  that  when 
the  deceased  left  a  widow  or  minor  child  the  right 
of  action  was  in  them.  The  precise  question  here 
presented  was  not  involved  in  that  case.  If  that 
opinion  may  be  so  construed  as  to  deny  the  right  of 
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a  personal  representative  to  maintain  the  action, 
when  the  deceased  does  not  leave  a  widow  or  minor 
child,  it  is  in  conflict  with  the  views  now  entertained 
by  the  court,  and  will  not  be  followed.  The  proper 
construction  of  the  statute  is  that,  if  the  deceased 
leaves  a  widow  and  minor  child  or  children,  then 
the  action  may  be  prosecuted  by  them;  if  be  is  not 
survived  by  either,  then  his  personal  representative 
may  sustain  it.  It  was  the  manifest  intention  of  the 
constitutional  provision  quoted  to  allow  an  action  to 
be  maintained  whenever  the  death  of  a  person  was 
caused  by  the  negligent  or  wrongful  act  of  another 
and  it  is  not  within  the  power  of  the  Legislature  to 
deny  this  right  of  action.  The  section  is  as  compre- 
hensive as  language  can  make  it.  The  words  *' negli- 
gence" and  ''wrongful  act"  are  suflSciently  broad 
to  embrace  every  degree  of  tort  that  can  be  commit- 
ted against  the  person.  In  Shearman  &  Redfield  on 
Negligence,  section  3,  ''negligence"  is  thus  defined: 
"Negligence,  constituting  a  cause  of  civil  action,  is 
such  an  omission  by  a  responsible  person  to  use  that 
degree  of  care,  diligence  and  skill  which  it  was  his 
legal  djaty  to  use  for  the  protection  of  another  person 
from  injury,  as  in  a  natural  and  continuous  sequence 
causes  unintended  damage  to  the  latter."  The  word 
"negligence"  implies  a  breach  of  duty,  and  a  per- 
son cannot  be  legally  negligent  so  as  to  subject  him 
to  damages  except  in  respect  to  others  to  whom  he 
owes  a  duty.  Hence,  as  the  word  "negligence"  has 
a  limited  meaning,  the  words  "wrongful  act"  were 
used  to  embrace  every  injury  that  might  be  commit- 
ted against  the  person,  whether  negligently  done  or 
not.  A  wrongful  act  may  or  may  not  be  negligent, 
depending  on  how  it  is  committed  and  the  relation 
between  the  parties.     Many  wrongful  acts  are  com- 
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mitted  in  which  there  is  no  element  of  negligence — 
no  breach  of  duty  is  committed.  A  wrongful  act  may 
be  criminal,  willful,  wanton,  or  reckless.  In  short, 
every  injury  inflicted  upon  the  person  without  legal 
right  or  excuse  is  a  wrongful  act  without  reference 
to  the  relation  existing  between  the  perpetrator  and 
his  victim..  Clearly  the  death  of  a  person  caused  by 
the  careless,  wanton,  or  malicious  use  of  firearms  is 
a  wrongful  act  as  much  so  as  if  the  death  was  due 
to  a  blow  from  an  iron  poker,  or  an  ax  or  any  other 
instrument  It  would  be  a  most  anomalous  state  of 
affairs  to  hold  that  the  personal  representative  might 
maintain  an  action  for  damages  resulting  from  the 
death  of  his  intestate  caused  by  any  careless,  wanton, 
or  malicious  act,  except  when  the  weapon  used  to 
inflict  the  death  was  a  firearm  or  other  deadly  weapon. 
The  effect  of  this  construction  would  be  that  if  the 
death  was  caused  by  smothering,  drowning,  burning, 
or  poisoning,  the  cause  of  action  would  survive  to 
the  personal  representative ;  but  if  it  was  caused  by 
the  use  of  firearms,  or  other  deadly  weapons,  it  would 
die  with  him,  unless  he  left  a  widow  or  minor  chil- 
dren. Any  act  that  is  wanton  or  malicious  is  neces- 
sarily wrongful,  and  whenever  death  is  caused  by  a 
wrongful  act,  however  it  may  be  committed,  or  what- 
ever the  means  or  instrument  used  in  its  commission 
may  be,  a  cause  of  action  survives  to  the  personal 
representative.  Any  other  interpretation  would 
seriously  impair,  if  not  destroy,  the  meaning  of  the 
words  '* wrongful  act''  found  in  the  Constitution  and 
inserted  for  the  purpose  of  allowing  a  cause  of  action 
for  the  death  of  any  person  caused  by  such  act.  If 
the  deceased,  who  is  killed  by  the  use  of  any  of  the 
w^eapons  mentioned  in  section  4  of  the  statute,  leave* 
a  widow  and  minor  child,  or  either,  then  the  action 
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may  .be  maintained  by  them  under  section  4 ;  but,  if 
he  leaves  neither,  then  his  personal  representative 
may  sue  under  section  6  of  the  statute.  If  the  action 
is  brought  under  section  4  by  the  widow  and  minoi 
child,  the  pleading  must  follow  the  terms  prescribed 
in  the  section.  There  is  no  conflict  between  the  sec- 
tions. Both  may  be  upheld.  Section  6  merely  en- 
larges the  remedy  and  gives  a  right  of  action  not  au- 
thorized by  section  4.  And  so,  if  the  widow  or  minor 
children  will  not  prosecute  the  action  under  section 
4,  then  the  personal  representative  may  do  so  under 
section  6,  and,  if  the  personal  representative  fails  or 
refuses,  the  widow  or  minor  child  may  sue.  Mc- 
Lemore  v.  Sebree  Coal  &  Mining  Cb.,  121  Ky.  53, 
88  S.  W.  1062,  28  Ky.  Law  Bep.  25.  But  if  the  de- 
ceased leaves  a  widow  or  minor  child,  the  right  of 
action  is  primarily  in  them.  This  construction  gives 
full  force  and  eifect  to  botji  the  Constitution  and  the 
statute,  while  the  one  contended  for  by  appellee 
would  take  away  from  the  constitutional  provision, 
and  the  statute  enacted  in  pui nuance  theieof,  a  large 
part  of  their  mearing. 

We  have  not  deemed  it  necessary  to  consider  the 
state  of  the  law  prior  to  the  adoption  of  the  present 
Constitution.  Previous  to  that  time,  when  death  re- 
sulted from  negligence  or  wrongful  act,  there  was 
considerable  confusion  and  uncertainty,  not  only  as 
to  whom  the  cause  of  action  to  recover  damages  was 
in,  but  when  it  might  be  maintained,  if  at  all.  In 
O'Donoghue  v.  Akin,  2  Duv.  478;  Eden  v.  Lex.  & 
Frankfort  E.,  14  B.  Mon.  165;  Harris  v.  Ky.  Timber 
&  L.  Co.,  43  S.  W.  462,  45  S.  W.  94,  19  Ky.  Law  Bep. 
1731;  Gregory  v.  I.  C.  B.  Co.,  80  S.  W.  795,  26  Ky. 
Law  Bep.  76 ;  Spring  v.  Glenn,  12  Bush  172 ;  Morgan 
V.  Thompson,   82    Ky.  383,    6    Ky.  Law  Bep.    499; 
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Jordan  v.  C,  N.  0.  &  T.  P.  R.  Co.,  89  Ky.  40,  11  S. 
W.  1013, 11  Ky.  Law  Rep,  204,  will  be  found  opinions 
illustrative  of  this  subject  To  remedy  this  confusion 
and  uncertainty,  and  remove  all  doubt  touching  the 
right  of  recovery,  section  241  of  the  Constitution  was 
enacted. 

Wherefore  the  judgment  of  the  lower  court  is 
reversed,  with  directions  for  a  new  trial  in  conformity 
with  this  opinion. 


CASE  81.— ACTION  BT  CHARLES  T.  WARREN'S  ADlfR. 
AGAINST  NANNIE  WARREN  AND  OTHERS  TO 
SETTLE  THE  DECEDENT'S  ESTATE.— October  15. 

Warren's  Admr.  v.  Warren,  &c. 

Appeal  from  Hardin  Circuit  Court. 

Weed  S.  Chelf,  Circuit  Judge. 

From  Ihe  judgment  plaintiff  appeals.    Reversed. 

Homestead — Right  of  Widow  and.  Children. — Under  Ky.  Stata. 
1903,  section  1707,  providing  that  a  homestead  shiall  be  for 
the  use  of  the  widow,  so  long  as  she  occupies  it,,  and  of  the 
unmarried  children  of  the  deceased  husband  till  the  youngest 
is  of  age,  but  said  land  may  be  sold,  subject  to  the  right 
of  the  widow  and  children,  If  necessary  to  pay  decedent's 
debts,  the  widow  and  children  are  entitled  to  such  home- 
stead as  deceased,  if  living,  could  have  claimed  under  sec- 
tions 1702,  1703,  1705,  so  that,  the  homestead  right  being 
an  indivisible  property  of  greater  value  than  |1,000,  the 
whole  property  may  be  sold  for  decedent's  debts,  and  |1,000 
of  the  proceeds  be  set  aside  for  the  use  of  the  widow  and 
children  for  such  timte  as  they  would  be  entitled  to  use  of  a 
homestead. 
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S.  H.  BUSH  and  D.  M.  COOPER  for  appellants. 

it  was  not  the  intention  of  the  LegislaAuTe  in  enacting  section 
1707  to  give  the  widow  and  infant  children  a  greater  interest 
In  the   homestead  than   the  deceased   husband   and   father  had. 
but  merely  to  give  them  a  homestead  undisturbed  by  creditors  |. 
of  deceased.  f 

In  the  case  at  bar,  injustice  is  done  to  the  credltori*  of  deceased 
in  giving  the  widow  and  children  the  use  of  a  house  and  lot 
worth  $3,000  or  more  until  the  youngest  child,  now  five  years  ot 
age,  shall  attain  her  majority.  This  being  the  chief  resource 
of  lihe  estate  there  would  be  veary  little,  if  anything,  left  to  pay 
the  creditors  amounting  to  over  $6,000. 

AUTHORITIES  CITED. 

Ky.  Statutes,  section  1702.  1705,  1707;  Sanberry  v.  Sims.  79 
Ky.  527;  Schnabel,  &c..  v.  Schnabel,  &c.,  108  Ky.  536;  Higgina, 
Ac,  V.  Higglns,  78  S.  W.  1123;  Hanna's  Assignees  v.  Gay.  &c., 
78  S.  W.  915;  Meyers  Gdn.  v.  Meyers  Admr.,  89  Ky  442;  Clay's 
Odn.  v.  Wallace,  76  S.  W.  388. 

JAMES  C.  POSTON,   attorney   for  appellees. 

POINTS  AND  AUTHORITIES. 

1.  Even  if  case  is  reversed  no  costs  should  be  had  against 
appellees.     (Ky.  Stats.,  section  891.) 

2.  The  Homestead  Law.     (Ky.  Stats.,  section  1705-1707.) 

3.  Value  of  homestead  not  always  restricted  to  $1,000.  (Turner's 
Odn.  V.  Turner's  heirs,  89  Ky.  583.) 

4.  Where  the  husband  owned  the  homestead  and  dies,  the 
homestead  being  worth  more  than  $1,000  and  indivisible,  the 
land  may  be  sold  for  the  debts  of  the  husband,  but  can  only  be 
sold  subject  to  the  right  of  the  widow  and  infant  children.  (Loyd 
V.  Loyd,  82  Ky.  524;  Sansberry  vs.  Simms'  Admrx..  70  Ky.  531.) 

Opinion  of  the  Court  by  Judge  Carroll — 
Eeversing. 

Charles  T.  Warren  (Jied,  leaving  surviving  him  a 
widow  and  infant  children.  At  the  time  of  his  death, 
he  owned  a  house  and  lot  occupied  as  a  homestead, 
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and  worth  about  $3,500.  It  was  not  susceptible  of 
division.  This  action  was  brought  by  his  adminis- 
trator to  settle  the  estate  of  Warren,  which  was  in- 
solvent ;  and  he  asked  that  the  house  and  lot  be  sold, 
and,  after  setting  apart  $1,000  as  a  homestead  right 
to  the  widow  and  children,  the  remainder  of  the  pro- 
ceeds be  applied  to  the  payment  of  the  debts  due  by 
the  estate.  The  widow  and  children  insisted  that, 
under  the  statute,  they  had  a  right  to  occupy  the 
homestead,  and  that  it  could  only  be  sold  subject  to 
their  right  of  occupancy.  The  court  adopted  this 
view,  and  adjudged  "the  defendant  Nannie  Warren, 
widow  of  Charles  T.  Warren,  deceased,  and  their  un- 
married infant  children,  are  entitled  to  the  use  and 
joint  occupany  of  said  property  as  a  homestead  dur- 
ing the  life  of  said  widow  and  until  the  youngest 
unmarried  child  of  said  Nannie  and  Charles  T.  War- 
ren arrive  at  the  age  of  21  years,  and  that  said  prop- 
erty is  indivisible,  and  the  master  commissioner  is 
hereby  ordered  and  directed  to  make  the  sale  of  the 
same  subject  to  the  above-mentioned  rights  of  the 
widow  and  infant  children. '*  Froiq  this  judgment, 
the  administrator  and  creditors  prosecute  this  appeal. 
Section  1702  of  the  Kentucky  Statutes  of  1903  pro- 
vides, in  part,  that  **  there  shall  be  exempt  from  sale 
under  execution,  attachment  or  judgment,  except  to 
foreclose  a  mortgage  given  by  the  owner  of  the  home- 
stead or  for  purchase  money  due  therefor,  so  much 
land  including  the  dwelling  house  and  appurtenances 
owned  by  debtors,  who  are  actual  bona  fide  house- 
keepers with  a  family  resident  in  this  Commonwealth, 
as  shall  not  exceed  in  value  one  thousand  dollars.'* 
Section  1703 :  "Before  a  sale  under  execution,  attach- 
ment or  judgment  of  land  occupied  as  a  homestead, 
the  oflScer  in  whose  hands  the  writ  or  judgment  may 
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be  shall  cause  such  part  thereof  which  may  be  select- 
ed by  the  defendant  as  shall  not  exceed  in  value  one 
thousand  dollars  to  be  valued  under  oath  and  set 
apart  to  him  by  two  disinterested  housekeepers  of 
the  county/'  Section  1705:  ** Where  the  defendant 
in  the  execution^  attachment  or  action  owns  real  es- 
tate which  is  levied  on,  or  sought  to  be  subjected  to 
the  payment  of  any  debt  or  liability,  and  the  same 
in  the  opinion  of  the  appraisers  is  of  greater  value 
than  one  thousand  dollars,  and  indivisible  without 
great  diminution  of  its  value,  then  the  same  shall  be 
sold  imder  execution,  attachment  or  judgment  and 
one  thousand  dollars  of  ttu  money  arising  from  the 
sale  shall  be  paid  to  the  defendant  to  enable  him  to 
purchase  another  homestead/'  Section  1707:  **A 
homestead  shall  be  for  the  use  of  the  widow  so  long 
as  she  occupies  the  same;  and  the  unmarried  children 
of  the  husband  shall  be  entitled  to  a  joint  occupancy 
with  her  until  the  youngest  unmarried  child  arrives 
at  full  age;  but  the  termination  of  the  widow's  occu- 
pancy shall  not  affect  the  right  of  the  children,  but 
said  land  may  be  sold  subject  to  the  right  of  said 
widow  and  children  if  a  sale  is  necessary  to  pay  the 
debts  of  the  husband." 

The  first  inquiry  that  naturally  suggests  itself  is: 
What  right  or  interest  did  the  widow  and  children 
take  under  section  17071  Manifestly  all  they  are  en- 
titled to  is  the  homestead  that  the  husband  could 
claim  if  living.  If  the  husband  had  a  homestead, 
upon  his  death  his  widow  and  unmarried  infant  chil- 
dren are  allowed  the  use  of  it.  They  are  not  entitled 
to  the  use  of  $3,000  or  $5,000  worth  of  property  as 
a  homestead,  or  any  property  exceeding  in  value 
$1,000.  When  $1,000  has  been  set  apart  to  them  for 
use  and  occupancy,  they  have  received  the  full  home- 
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stead  right  contemplated  by  the  statute.  In  every 
section  of  the  statute  speaking  of  it,  the  homestead 
is  limited  to  $1,000.  Nowhere  do  we  find  any  inti- 
mation that  either  the  husband  or  widow  or  children 
are  entitled  to  claim  as  a  homestead  property  of 
greater  value.  It  would  be  giving  the  statute  a  most 
unreasonable  construction  to  hold  that,  although  the 
husband  could  only  claim  property  of  the  value  of 
$1,000  for  a  homestead,  that  immediately  upon  his 
death  his  widow  might  be  entitled  to  hold  property 
of  the  value  of  $10,000  as  a  homestead.  If  the  posi- 
tion maintained  by  counsel  for  appellee  is  correct, 
there  is  no  limit  upon  the  value  of  indivisible  prop- 
erty that  the  wdow  may  hold  as  a  homestead.  If 
the  husband  at  the  time  of  his  death  occupied  as  a 
homestead  a  house  worth  $10,000,  his  widow  and  chil- 
dren, according  to  his  argument,  could  hold  the  whole 
of  it  against  his  creditors  as  long  as  the  widow  occu- 
pied the  same,  or  until  the  youngest  unmarried  child 
arrived  at  full  age,  notwithstanding  the  fact  that  the 
estate  was  insolvent  and  the  property  in  excess  of 
$1,000  necessary  to  pay  the  debts.  As  the  widow 
and  unmarried  infant  children  only  take  the  home- 
stead the  husband  was  entitled  to,  it  comes  to  them 
in  respect  to  its  value  subject  to  the  conditions  that 
attached  to  it  before  the  death  of  the  owner.  If, 
during  his  life,  he  has  a  homestead  right  in  indivisi- 
ble property  of  the  value  of  more  than  $1,000,  the 
whole  of  the  property  is  subject  to  sale  under  exe- 
cution,  attachment,  or  judgment,  and  out  of  the  pro- 
ceeds there  must  be  paid  to  him  $1,000.  If  he  dies 
the  owner  of  a  homestead  in  this  indivisible  prop- 
erty that  is  worth  more  than  $1,000,  then  the  whole 
of  the  property  may  be  sold  under  execution,  attach- 
ment, or  judgment,  and  $1,000  of  the  proceeds  must 
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be  set  apart  for  the  use  of  the  widow  and  the  un- 
married infant  children.  This  $1,000  may  be  invested 
by  order  of  courts  or  it  may  be  loaned.  In  either 
event,  the  widow  and  children  have  the  right  in  the 
property  or  its  proceeds  given  by  section  1707  and 
the  creditors  of  the  husband  if  the  $1,000  is  invested 
in  property  may  sell  the  same  subject  to  the  right 
of  the  widow  and  children.  If  not  invested,  the  $1,000 
must  be  so  protected  by  the  court  as  that  the  credit- 
ors of  the  husband  may  secure  the  same  after  the 
right  of  the  widow  and  children  in  the  income  de- 
rived therefrom  has  been  extinguished.  The  sug- 
gestion in  Sansberry  v.  Simms,  79  Ky.  527,  3  Ky.  Law 
Eep.  303,  apparently  in  conflict  with  the  views  herein 
expressed,  must  be  considered  as  dictum,  not  neces- 
sary to  a  decision  of  the  question  before  the  court. 

Wherefore  the  judgment  of  the  lower  court  is  re- 
versed, with  directions  to  enter  a  judgment  in  con- 
formity with  this  opinion. 


Extended  Opinion  by  Judge  Barker,  November  20, 
1907. 

The  question  of  the  widow's  right  to  elect  between 
homestead  and  dower  is  not  presented  in  this  record. 
The  fact  that  she  made  a  mistake  as  to  her  right  to 
occupy  her  husband's  domicile  as  a  homestead,  al- 
though it  was  worth  more  than  one  thousand  dollars, 
does  not  militate  against  her  right  to  elect  to  take 
dower  in  lieu  of  homestead  after  her  right  of  home- 
stead is  properly  defined  and  limited.  When  the  case 
returns  to  the  circuit  court  she  may  elect  between 
homestead  and  dower.  If  she  elects  to  take  dower 
she  will  be  required  to  furnish  a  homestead  for  the 
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infant  children  to  the  extent  of  cue  rhousand  dollars 
out  of  it     (Section  1726,  Ky.  Statutes.) 


CASE  82.— PRosiii'CUTION  AGAINST  TOM  NUNAN  FOR  UN- 
LAWFULLY SELLING  DOMESTIC  BEER  WITHOUT 
A  LICENSE.— October  15. 

Commonwealth  v.  Nunan 

Appeal  from  dark  Circuit  Court 

J.  M.  Benton,  Circuit  Judge. 

From  a  judgment  dismissing  the  information  the 
Commonwealth  appeals.    Reversed 

1.  statutes — ^Rules  of  Construction — Purpose  of  Act- — ^If  a  reason 
can  be  discovered  for  a  particular  construction  of  a  statute, 
especially  of  a  revenue  statute,  which  construction  would 
deprive  the  treasury  of  revenue,  such  construction  will  be 
discarded  in  favor  of  one  that  will  apply  uniformly  to  all 
persons  engaged  in  the  same  calling,  and  so  as  to  raise 
revenue. 

2.  Intoxicating     Liquors — ^Licenses — Statutory     Provisions — Con- 

struction of  Act. — ^Acts  1906,  p.  193,  chapter  22.  subdivision  4, 
requiring  licenses  from  wholesale  liquor  dealers,  provides 
that  "For  each  agency  In  this  state  established  by  resident 
brewers  or  resident  wholesale  dealers  In  domestic  beers  or 
malt  liquors,  *  *  *  a  license  fee  shall  be  paid."  Held, 
that  the  fee  Is  required  to  be  paid  not  only  for  each  agency 
In  the  state  established  by  resident  brewers,  but  must  also 
be  paid  by  each  resident  wholesale  dealer  In  domestic  beers 
or  malt  liquors. 
8.  Same.— Acts  1906,  p.  193,  chapter  22,  subdivision  4,  taxing 
certain  occupations,  does  not  Include  In  the  general  provision 
enumerating  the  taxable  occupations  that  of  resident  whole- 
sale dealer  in  domestic  beers  cr  malt  liquors,  but  it  is  m- 
cluded  In  the  specific  description  In  a  later  section.     Held, 
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that  the  general  description  yields  to  the  specific  one,  and 
the  latter  section  extends  the  former  so  •&£  to  include  such 
occupation. 

N.  B.  HATS,  Attorney  General,  C.  H.  MORRIS  and  B.  A. 
CRUTCHER,  for  appellant. 

F.  H.  HAGGARD  and  J.  SMITH  HATS  for  appellee. 

Opinion  op  the  Court  by  Chief  Justice  O'Reab — 
Reversing. 

The  information  filed  by  the  commonwealth  attor- 
ney in  the  circuit  court  charges  the  defendant  with 
the  unlawful  sale  of  beer  by  wholesale  without  a 
license,  si>ecifying  that  he  unlawfully  and  willfully 
sold  by  wholesale,  in  quantities  of  more  than  five 
gallons,  domestic  beer  to  John  Nunan  without  a 
license  so  to  do.  A  demurrer  was  sustained  to  the 
information,  and  it  was  dismissed.  The  Common- 
wealth appeals. 

By  the  revenue  act  of  1906,  being  chapter  22,  p. 
188,  Acts  1906,  it  is  provided  by  subdivision  4: 
**  Before  engaging  in  any  occupation  or  selling  any 
article  named  in  this  subdivision,  the  person  desiring 
so  to  do  shall  procure  license  and  pay  the  taxes 
thereon.''  A  very  considerable  number  of  occupar 
'  tions  is  included,  among  them  that  of  wholesale  liquor 
dealers.  That  section  reads:  '"That  all  corporations, 
associations,  companies,  co-partnerships,  or  indi- 
viduals, citizens  (except  distillers  sellng  straight 
whiskies  or  brandies  of  their  own  make)  of,  or  resid- 
ing in  this  State  engaged  in  the  business  or  occupa- 
ton  of  compounding,  rectifying  or  blending  distilled 
spirits,  or  selling  by  wholesale  in  the  usual  course 
of  trade  distilled  spirits,  or  selling  by  wholesale  com- 
pounded, rectified  or  blended  spirits  known  and  desig- 
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nated  as  single  stamp  spirits,  shall  annually  pay  to 
the  State  a  license  therefor.  That  all  foreign  cor- 
porations, associations,  companies,  co-partnerships, 
or  individuals  engaged  in  the  business  or  occupation 
of  selling  by  wholesale  in  this  State  in  the  usual 
course  of  trade  distilled  spirits,  or  rectified,  blended 
or  compounded  spirits  known  and  designated  as 
single  stamp  spirits,  shall  annually  pay  to  the  State 
a  license  tax  therefor.  That  all  corporations,  com- 
panies, associations,  co-partnerships,  or  individuals, 
citizens  of,  or  residing  in  this  State  engaged  in 
the  business  or  occupation  of  owning  or  operating 
breweries,  shall  annually  pay  a  license  tax  to  the 
State  therefor.  That  all  corporations,  companies, 
associations,  'co-partnerships  or  individuals  engaged 
in  the  business  of  a  broker  or  commission  merchant 
selling  straight  whiskey  and  who  do  not  handle 
the  same  shall  annually  pay  a  license  therefor  to 
the  State.  That  all  foreign  corporations,  associa- 
tions, companies,  co-partnerships  or  individuals  en- 
gaged in  the  business  of  selling  by  wholesale  in  this 
State^  in  the  usual  course  of  trade,  beers  or  malted 
liquors  shall  annually  pay  a  license  tax  to  the  Statu 
therefor  as  hereinafter  specifically  provided  for. 
That  all  corporations,  associations,  companies,  co- 
partnerships, or  individuals,  citizens  of,  or  residing 
in  this  State  and  engaged  in  the  business  of  selling  by 
wholesale,  in  the  usual  course  of  trade,  wines,  ales, 
mineral  waters  or  any  vinous  liquors,  shall  annually 
pay  to  the  State  a  license  tax  therefor.  That  all 
foreign  corporations,  associations,  companies,  co- 
partnerships or  individuals,  engaged  in  the  business 
of  selling  in  this  State  by  wholesale  or  to  jobbers 
in  the  usual  course  of  trade,  wines,  ales,  mineral 
waters,  or  vinous  liquors,  shall  annually  pay  a  license 
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tax  to  the  State  therefor.  The  license  taxes  imposed 
shall  be  as  follows:"  $100  is  imposed  upon  each  resi- 
dent wholesale  dealer  of  rectified  spirits  who  sells 
500  barrels  or  less  in  a  year;  $200  is  imjwsed  upon 
such  dealer  who  sells  between  500  and  1,000  barrels 
in  a  year;  $300  is  imposed  upon  such  dealer  who  sells 
more  than  1,000  barrels.  The  same  rates  are  imposed 
upon  foreign  wholesale  dealers.  The  section  con?* 
tinues:  **For  each  brewery  in  this  State,  two  hun- 
dred dollars.  For  each  agency  in  this  State  estab- 
lished by  resident  brewers  or  resident  wholesale 
dealers  in  domestic  beer  or  malted  liquors,  twenty- 
five  dollars.  For  each  foreign  brewer  doing  business 
in  this  State,  two  hundred  dollars.  For  each  agency 
established  and  operated  in  this  State  by  a  foreign 
brewer  or  foreign  wholesale  dealer  or  jobber  of  any 
foreign  beers  or  malted  liquors,  twenty-five  dollars. 
For  each  resident  wholesale  dealer  of  wines,  ales, 
or  any  vinous  liquors,  two  hundred  dollars;  provided, 
that  in  the  event  a  resident  wholesale  dealer  of  wines, 
ales  or  any  vinous  liquors,  is  also  a  wholesale  dealer 
of  rectified,  blended  or  compounded  single*  stamp 
spirits  or  of  straight  distilled  spirits,  but  one  license 
tax  shall  be  paid,  and  which  shall  not  be  less  than 
three  hundred  and  fifty  dollars.  For  each  foreign 
wholesale  dealer  or  jobber  of  wines,  ales,  mineral 
waters  or  vinous  liquors,  two  hundred  dollars.  For 
each  broker  or  commission  merchant  selling  straight 
whiskey,  and  who  do  not  handle  the  same,  one  hun- 
dred dollars." 

The  reading  of  these  sections  discloses  that  no  li- 
cense is  required  to  be  taken  out  by  a  wholesale 
dealer  in  domestic  beef,  unless  it  is  in  this  para- 
graph: **For  each  agency  in  this  State  established  by 
resident  brewers  or  resident  wholesale  dealers  in  do- 
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mestic  beers  or  inalt  liquors,  twenty-five  dollars.'* 
When  the  Legislature  has  been  at  so  much  pains  to 
elaborate  a  comprehensive  system  of  license  taxation 
imposed  upon  many  necessary  and  probably  all  un- 
necessary business  vocations,  especially  upon  all  deal- 
ers in  all  kinds  of  liquors,  even  down  to  mineral 
waters,  it  is  not  probable  that  they  contemplated  that 
one  class  of  liquor  dealers  should  escape  the  payment 
of  such  tax.  The  only  class  who  does  escape,  if  any 
does,  is  the  wholesale  dealer  in  domestic  beer.  There 
is  no  reason  apparent,  viewed  either  from  the  stand- 
point of  police  regulation  or  revenue  raising,  why  a 
wholesale  dealer  in  domestic  beer  should  be  exoner- 
ated. If  the  license  is  exacted  as  a  police  measure, 
he  is  apt  to  do  as  much  mischief  in  his  vocation  as 
a  foreign  dealer,  or  a  dealer  in  foreign-made  beer. 
If  it  is  viewed  from  the  revenue  standpoint,  it  would 
defeat  the  purpose  of  the  Legislature  in  a  large 
measure  by  exempting  such  one,  because  in  that 
event  it  would  be  useless  for  either  foreign  or  do- 
mestic brewers  to  establish  agencies  in  this  State, 
and  pay  the  revenue  taxes  thereupon,  when  they 
could  sell  their  beers  to  wholesale  dealers  who  would 
not  have  to  pay  taxes.  Manifestly  the  wholesale 
dealer  would  have  a  decided  advantage  over  the 
brewer  in  the  matter.  If  a  reason  can  be  discovered 
for  a  particular  construction  of  a  statute,  and  espe- 
cially of  a  revenue  statute,  which  construction  would 
deprive  the  treasury  of  revenue,  such  construction 
will  be  discarded  in  favor  of  one  that  will  apply  uni- 
formly to  all  persons  engaged  in  the  same  calling 
or  business  and  so  as  to  raise  revenue.  Heading  the 
last-quoted  paragraph  in  the  light  of  the  foregoing 
declaration,  we  construe  that  the  tax  is  required  to 
be  paid  for  each  agency  in  this  State  by  resident 
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brewers,  and  is  also  required  to  be  paid  by  each  resi- 
dent wholesale  dealer  in  domestic  beers  or  malted 
liquors.  Such  is  not  only  the  grammatical  construc- 
tion of  the  sentence  quoted,  but  is  more  in  harmony 
with  the  evident  purpose  of  the  Legislature  in  its  en- 
actment The  same  language  as  that  quoted  appears 
in  regulating  the  tax  imposed  upon  foreign  agencies 
and  dealers.  The  agency  referred  to  applies  to  the 
means  of  distribution  adopted  by  the  brewer.  The 
wholesale  dealer  may  sell  either  dome? tic  or  foreign 
beer  without  being  an  agency  established  for  the  pur- 
pose by  the  brewer.  Nor  could  it  well  be  said  that 
the  agent  is  a  wholesale  dealer.  The  two  are  men^ 
tioned  in  the  disjunctive  in  the  section,  indicating 
that  the  Legislature  had  both  in  mind  and  intended 
to  tax  each.  The  general  provision,  it  is  true,  omits 
resident  wholesale  dealers  from  the  classes  indi- 
cated in  the  section  first  quoted.  But  the  rule  pf 
construction  is  that  general  descriptions  yield  to 
specific  ones.  The  latter  section  construed  extendb 
the  former  so  as  to  include  wholesale  dealers  of  all 
kinds  of  liquors. 

In  our  opinion  the  information  stated  a  public 
offense  against  appellee,  and  the  demurrer  should 
have  been  overruled. 

The  judgment  is  reversed,  and  cause  remanded  for 
proceedings  consistent  herewiiL 
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CASE  83.— ACTION  BY  THOMAS  S.  WREN'S  EXil.  AGAINST 
JAMES  W.  WREN'S  EXRS.  AND  OTHFRS.— October 
16. 

Wren's  Exr.  v.  Wren's  Extx. 

Appeal  from  Kenton  Circuit  Court. 

Judgment     for     defendants,     plaintiff     appeals. 
AflSrmed. 

1.  Limitation  of  Actions — Executors— Final  Account — Surcharge. 
— ^Where  an  executrix's  final  account  was  settled  December 
31,  1895,  a  proceeding  to  surcharge  It  for  misappropriation 
of  funds  by  the  executrix,  not  Instituted  until  August  25. 
1906,  was  barred  by  Stat.  1903,  section  2519,  providing  that 
no  action  for  relief  for  fraud  or  mistake  sihall  be  brought 
after  10.  years  from  the  perpetration  Of  the  fraud,  etc. 

2.  Executors — Accounting — ^Right  to   Surcharge. — ^Where   an   an- 

cestor bequeathed  his  entire  estate  to  his  wife,  who  was 
also  his  executrix,  for  life,  the  right  of  the  executor  of  a 
remaind-erman  to  surcharge  the  settlement  of  the  executrix 
for  fraudulent  misappropriation  of  the  capital  of  the  estate 
was  entirely  distinct  from  and  independent  of  his  right  to 
proceed  against  the  widow  as  life  tenant. 

3.  Limitation  of  Actions — Suspension — Statutes. — ^An  action  to 
surcharge  the  settlement  of  an  executrix's  account  for  fraud 
is  not  within  Stat.  1903,  section  2543,  declaring  that  the  pro- 
visions of  the  chapter  shall  not  apply  to  a  continuing  and 
subsisting  trust,  etc.,  which  includes  only  such  continuing 
trusts  as  entitled  the  trustee  to  hold  the  estate  independent 
of  the  cestuf  que  trust. 

4.  Same — Equitable  Rights — ^Application. — Under  Stats.  1903,  sec- 
tion 2522,  providing  that  an  action  for  relief  not  otherwise 
provided  for  can  only  be  commenced  within  10  years  next 
•after  the  cause  of  action  accrued,  the  statutes  of  fimitation 
apply  to  all  actions,  whether  based  on  equitable  or  legal 
rights. 

FRANK  M.  TRACY  for  appellant. 
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S.  D.  ROUSE  for  appellee. 
(No  breifs — Record  misplaced.) 

Opinion  op  the  Court  by  Judge  Barker — 
Affirming. 

James  W.  Wren  died,  testate,  in  the  year  1890,  at 
his  domicile  in  Kenton  county,  Ky.,  leaving  a  widow, 
Virgina  S.  Wren,  but  wthout  bodily  heirs.  By  the 
tenns  of  his  will  the  testator  devised  his  whole  estate 
to  his  wife  for  life,  and  she  was  named  as  executrix 
of  it.  Afterwards,  the  will  was  duly  probated,  and 
the  appellee  qualified  as  executrix.  The  appellee 
made  a  partial  settlement  of  her  accounts  as  execu- 
trix in  the  county  court  of  Kenton  county  on  the 
12th  day  of  January,  1893.  She  afterwards  made  a 
final  'settlement  on  the  31st  day  of  December,  1895, 
and  the  balance  remaining  in  her  hands  as  executrix 
after  the  payment  of  the  debts  of  the  decedent  she 
held  as  tenant  for  life  under  the  will  of  her  husband. 
When  James  W.  Wren  died,  his  father,  Thomas  S. 
Wren,  was  alive  and  resided  in  Montgomery  county, 
Ky.  Afterwards  he  died,  leaving  a  will,  of  which  the 
appellant,  Lewis  Apperson,  was  appointed  and  quali- 
fied as  executor.  On  the  25th  day  of  August,  1906, 
the  appellant  Apperson,  as  executor  aforesaid,  insti- 
tuted this  action  in  the  Kenton  circuit  court  for  the 
purpose  of  surcharging  the  settlements  of  the  appel- 
lee as  executrix  of  her  husband,  in  order  to  increase 
the  amount  of  the  estate  of  which  his  testator  was 
remainderman.  We  cannot  better  state  the  claim 
of  appellant  than  by  borrowing  the  following  lucid 
statement  from  his  brief:  **This  controversy  affects 
only  the  personal  estate,  which  was  inventoried  at 
about  $16,000.     On  the  12th  day  of  January,  1893, 
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Virginia  Wren,  as  executrix  of  James  W.  Wren, 
made  a  first  settlement  with  the  Kenton  county  court 
and  thereafter  on  the  31st  of  December,  1895,  made 
a  second  settlement  which  was  designated  a  final 
settlement  of  her  accounts.  Appellant  is  the  execu- 
tor of  Thomas  S.  Wren,  and  brought  this  action  for 
the  purpose  of  protecting  and  safeguarding  the  re- 
mainder interest  of  his  testator ;  he  alleging  that  Vir- 
ginia Wren  had  misappropriated  more  than  $6,500 
of  the  personal  estate,  that  she  had  ill^ally  con- 
sumed that  much  of  the  corpus  of  the  estate,  and  had 
fraudulently  claimed  credit  for  said  sum  of  money 
in  her  two  settlements,  which  said  settlements  he 
asked  to  have  surcharged  and  falsified,  and  the 
amount  thus  shown  to  have  been  misappropriated 
restored  to  the  estate,  that  judgment  for  the  amount 
found  due  be  rendered  against  Virginia  Wren,  and 
that  a  trustee  be  appointed  to  take  charge  of  the 
estate.'*  To  the  cause  of  action  set  up  in  this  peti- 
tion the  appellee,  among  other  things,  pleaded*  the 
10  years'  statute  of  limitations  as  a  bar  to  the  action 
to  surcharge  her  settlements  as  executrix.  A  de^ 
murrer  to  this  answer  was  overruled  by  the  courts 
and,  the  appellant  declining  to  plead  further,  his  peti- 
tion was  dismissed. 

The  sole  question  involved  on  this  appeal  is  the 
sufficiency  of  the  plea  of  the  10  years'  statute  of 
limitation  as  a  bar  to  appellant's  right  to  surcharge 
the  settlements  of  appellee  as  executrix  of  her  hus- 
band's estate.  It  must  be  observed  that  there  is  no 
claim  in  the  petition  that  appellee,  as  life  tenant,  has 
wrongfully  converted  or  diminished  in  any  way  the 
estate  which  came  into  her  hands  as  such.  The  sole 
claim  is  that,  as  executrix,  she  made  false  and  fraudu- 
lent settlements,  paid  her  individual  debts  with  her 
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husband's  estate,  paid  claims  without  lawful  vouch- 
ers, and  in  this  way  reduced  the  body  of  the  estate 
which  was  to  come  into  her  hands  as  life  tenant  to, 
at  least,  $6,500  less  than  it  should  have  been.  It  is 
clear,  then,  as  before  said,  that  the  one  question  in 
this  case  is  whether  or  not  the  right  to  surcharge  the 
settlement  of  a  fiduciary  with  a  county  court  is 
barred  by  the  10  years'  statute  of  limitation.  Sec- 
tion 2519,  Ky.  Stots.  1903. 

The  very  principle  we  have  here  arose  in  the  case 
of  Blake  v.  Wolfe,  105  Ky.  380,  20  Ky.  Law  Rep. 
1212,  49  S.  W.  19,  50  S.  W.  2.  That  was  an  action 
by  wards  against  their  guardian,  and,  in  order  to 
recover,  it  was  necessary  that  they  should  surcharge 
his  settlements  made  as  guardian,  and  the  question 
arose  whether  the  10  years'  statute  of  limitation 
barred  the  surcharging  of  the  guardian's  settlements, 
and  on  this  phase  of  the  case  the  court  said:  ''But 
it  appears  from  the  record  that  the  guardian  made 
a  settlement  of  his  accounts  on  May  13,  1872,  from 
which  it  was  shown  that  he  had  but  little,  if  any- 
thing, in  his  hands.  Appellees  seek  to  surcharge  this 
settlement  in  this  action,  filed  more  than  20  years 
after  it  was  made,  and  more  than  13  years  after 
the  youngest  son  was  of  age.  The  settlement,  unless 
surcharged,  is  a  protection  to  appellant.  It  remains 
therefore  to  inquire  whether  this  petition  was  filed 
in  time  for  that  purpose.  The  statute  provides:  'In 
actions  for  relief  for  fraud  or  mistake,  or  damages 
for  either,  the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  the  discovery  of  the  fraud  or 
mistake;  but  no  such  action  shall  be  brought  ten 
years  after  the  time  of  making  the  contract  or  the 
perpetration  of  the  fraud.'  If  the  guardian  made  a 
mistake  in  his  settlement,  and  credited  himself  hoik- 
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estly  with  credits  to  which  he  was  not  entitled,  the 
action  to  correct  the  settlement  is  certainly  an  action 
for  relief  for  mistake,  within  the  meaning  of  this 
section;  and  if  he  did  not  act  honestly,  but  fraudu- 
lently charged  himself  with  less  than  he  had  received, 
or  fraudulently  credited  himself  with  money  he  had 
not  expended,  as  alleged  by  appellees,  the  case  falls 
equally  within  the  statute ;  and,  by  its  plain  terms,  the 
action  must  be  brought,  in  any  event,  within  10  years 
after  the  ward  arrived  at  age/'  And  in  the  response 
to  the  petition  for  a  rehearing  it  was  said;  *^The 
object  of  having  settlements  made  by  fiduciaries  in 
the  county  court  is  to  make  a  statement  of  their  ac- 
counts of  record,  and  these  settlements  are  an  idle 
form,  if  the  judgments  of  the  county  court  confirm- 
ing them  may  be  wholly  disregarded.  So  it  has  been 
uniformly  held  in  this  State  that  the  party  complain- 
ing of  such  a  settlement  must  not  only  surcharge  it, 
but  allege  in  his  petition  specifically  the  errors  relied 
on.  Tanner  v.  Skinner,  11  Bush  129 ;  Allen  v.  West- 
fall,  8  Ky.  Law  Kep.  63 ;  Kirtley  v.  Jameson,  6  Ky. 
Law  Rep.  740;  Fielder  v.  Harbison,  93  Ky.  482,  20 
S.  W.  508, 14  Ky.  Law  Eep.  481.  The  appellee,  there- 
fore, cannot  get  along  in  this  action,  if  he  has  lost 
his  right  to  surcharge  the  guardian's  settlement." 
The  case  of  Robinson's  Committee  v.  Elam's  Ex'r, 
90  Ky.  300,  14  S.  W.  84,  11  Ky.  Law  Rep.  307,  also 
involved  the  question  we  have  here,  and  in  order 
to  recover  in  that  case  of  the  administrator  of  a 
decedent's  estate,  it  became  necessary  to  surcharge 
his  settlement,  and  it  was  there  held  that  the  statute 
of  limitation  barred  the  claim.  These  two  adjudica- 
tions are  conclusive  of  the  question  we  have  here. 
Appellant's  trouble  seems  to  be  in  confusing  the 
two  positions  which  appellee  occupies ;  that  of-  execu* 
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trix  of  her  husband's  will,  and  that  of  life  tenant. 
His  right  to  surcharge  the  settlements  of  the  execu- 
trix is  entirely  distinct  from  and  independent  of  such 
right  as  he  may  have  against  the  tenant  for  Ife,  and 
these  separate  rights  are  not  to  be  confused  or  con- 
founded. The  fact  that  the  life  tenant  and  the  execu- 
trix are  the  same  person  does  not  in  any  wise  alter 
the  principle  herein  announced.  If  the  executrix 
and  the  life  tenant  had  been  different  persons,  the 
confusion  we  have  referred  to  would  not  have  oc- 
curred. Now,  it  is  manifest  that  whatever  delin- 
quency or  misdoing  the  executrix  was  guilty  of  she 
must  answer  as  such,  and  not  as  life  tenant  If  a 
third  person  had  been  executor  of  the  will  of  James 
W.  Wren,  and  had  done  with  his  estate  precisely  what 
appellee  did,  this  suit  would  have  been  brought  alone 
against  the  executor,  and  not  against  the  life  tenant ; 
and  if  a  third  person  had  qualified  as  executor  and 
made  the  false  and  fraudulent  settlements  alleged 
to  have  been  made  by  appellee,  under  the  authority 
of  the  cases  above  cited,  a  plea  of  the  10  years'  stat- 
ute of  limitation  would  have  barred  an  action  to  sur- 
charge. 

This  action  to  surcharge  the  settlement  of  a  fidu- 
ciary for  fraud  does  not  fall  within  the  provision 
of  section  2543,  Ky.  Stats.  1903,  which  is  as  follows : 
*'The  provisions  of  this  chapter  shall  not  apply  in 
the  case  of  a  continuing  and  subsisting  trust,  nor  to 
an  action  by  a  vendee  of  real  property  in  posses- 
sion thereof,  to  obtain  a  conveyance."  This  statute 
applies  only  to  such  continuing  trusts  under  which 
the  trustee  has  the  right  to  hold  the  estate,  and  the 
cestui  que  trust  has  no  right  to  sue  for  it.  Robinson 
V.  Elam,  90  Ky.  300,  11  Ky.  Law  Eep.  307,  14  S.  W. 
84;  Hargis  v.  Sewell,  87  Ky.  63,  9  Ky.  Law  Rep.  920, 
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7  S.  W.  557;  Blake  v.  Wolfe,  105  Ky.  380,  49  S.  W. 
19,  50  S.  W.  2,  20  Ky.  Law  Rep.  1212.    In  this  case 
the  tenant  in  remainder  had  the  same  right  to  bring 
the  action  to  surcharge  appellee's  settlements  on  the 
day  after  they  were  made  as  he  had  in  1906;  and, 
this  being  true,  the  10  years'  statute  of  limitation 
applies  and  bars  his  right.    The  authorities  cited  by 
appellant  from  those  jurisdictions  where  the  statutes 
of  limitation  do  not  bar  equitable    rights    have   no 
application  in  this  State.    Here  the  statutes  of  limita- 
ton  apply  to  all  actions,  whether  they  be  based  upon 
equitable  or  legal  rights,  and  the  court  has  no  dis- 
cretion, but  must  apply  them  when  propeirly  plead- 
ed, although  the  action  is  based    purely    upon    an 
equitable  right.  Our  statutes  of  limitation  are  framed 
and  designed  to  fix  a  time  beyond  which  every  right 
to  bring  an  action  must  be  barred  unless  specially 
excepted  from  their  provisions.     Section  2522  pro- 
vides that:    *'An  action  for  relief  not  provided  for 
in  this  or  some  other  chapter,  can  only  be  commenced 
within  ten  years  next  after  the  cause  of  action  ac- 
crued.''    This  shows  an  intent  to  cover  the  whole 
field  of  litigation.    As  said  before,  the  cause  of  action 
to  surcharge  the  accounts  of  the  exeutrix  accrued 
to  the  appellant  when  they  were  made.     After  the 
lapse  of  10  years  without  action,  he  cannot  in  the  face 
of  a  plea  of  the  statute  of  limitation  maintain  this 
one.    The  statute  of  limitation  is,  of  course,  one  of 
repose,  and  enacted  for  the  purpose  of  fixing  some 
definite    time    when    every    action    shall    be    either 
brought  or  barred.     It  would  be  intolerable,  if  de- 
mandants could  sleep  on  their  rights  for  an  indefini- 
ble  time,  and  after  all  the  evidence  which  would  pro- 
tect the  defendants  has  vanished  that  he  sln-rld  lie 
called  on  to  defend  the  claim  when  no  defense  could 


Digitized  by 


Google 


Vol.  126.]      SEPTEMBER  TEEM,  1907.  711 


Wren's  Exr.  t.  Wren's  Extx. 


then  be  shown.  As  an  illustration,  take  the  ease  in 
hand.  A  part  of  appellant's  objectibn  Jo  the  settle- 
ments is  that  some  of  the  vouchers  supporting  the 
claims  paid  by  the  fiduciary  were  not  prepared  ac- 
cording to  the  terms  of  the  statute,  and  that  there- 
fore she  was  not  entitled  to  credits  for  the  payments. 
Now,  perhaps,  it  has  become  impossible  to  obtain 
vouchers  for  these  claims,  although  if  the  objection 
had  been  made  earlier  the  executrix  could  have 
amended  the  fault  complained  of.  This  raeroiy  illus- 
trates the  wisdom  of  the  statute  in  fixing  a  time  after 
which  one  who  undertakes  to  discharge  his  legal 
duties  may  feel  that  he  is  secure  from  adverse  litiga- 
tion concerning  them.  The  statute  was  designed  to 
effectuate  a  wise  and  beneficent  purpose,  and  should 
be  given  a  liberal,  rather  than  a  narrow,  construction 
in  order  to  carry  out  the  intention  of  the  lawmakers. 
Juiigment  affirmed. 
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CASE  84.— PROSECUTION  AGAINST  THE  CINCINNATI.  NEW 
ORLEANS  &  TEXAS  PACIFIC  RAILWAY  COMPANY 
FOR  MAINTAINING  A  PUBUC  NUISANCE.— October 
16. 

Cincinnati,  N.  O.  &  T.  F.  Ry.  Co. 
V.  Commonwealth 

Appeal  from  Mercer  Circuit  Court. 

W.  C.  Bell,  Circuit  Judge. 

Defendant  convicted  and  appeals.     Reversed. 

1.  Railroads — Operation— Regulations — Violations — Indictment. — 
An  indictment  charging  a  railroo.d  company  with  running 
its  trains  through  an  incorporated  town  at  an  unreasonable 
rate  of  speed  and  without  the  cuatomary  warning  signal 
charges  a  public  nuisance. 

2.  Same. — To  find  a  ralLroad  company  guilty  of  committing  a 
public  nuisance  by  running  its  trains  through  an  incorporated 
town  at  an  unsafe  rate  of  speed,  withx)ut  signals  at  a  cross- 
ing therein,  it  is  necessary,  not  only  to  prove  an  habitual 
rapid  running  of  the  trains,  but  also  tbat  such  running  was 
without  necessary  warnings  to  avoid  injuring  those  using  the 
crossing. 

3.  Same — Negligence. — The   rapid   running  of  a   train   over  th« 

streets  or  crossings  of  a  town,  which  will  render  unavailing 
signals  that  may  have  been  given  of  its  approach,  is  evidence 
of  negligence,  entitling  a  person  injured  ther^'liy  to  recover 
damages. 

4.  Same — Municipal  Corporations — Police  Power — Regulation  of 
Trains. — Ky.  Stats.  1903,  section  786,  requiring  every  railroad 
company  to  sound  the  whistle  and  ring  the  boll  outside  .of 
incorporated  cities  at  least  50  rods  from  a  crossing,  and  to 
give  such  signals  in  cities  as  the  legislative  authorities 
thereof  may  require,  confers  on  municipalities  the  exclusive 
power  to  determine  by  ordinance  what  signals  shall  be  given 
therein  by  trains  running  through  their  oorixirate  limits^ 
whether  on  the  streets  or  crossings. 
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6.  Same. — Under  Ky.  Stats.  1903,  section  3074»  authorizing  towns 
of  the  sixAih  class  to  enact  police  regulations  not  conflicting 
with  the  general  laws,  a  town  of  the  sixth  class  may  require 
a  railroad  company  to  use  such  reasonable  precautions  as  to 
the  speed  of  its  trains  in  approaching  a  crossing  or  passing 
through  its  limits  as  may  be  needful  for  the  safety  of  the 
public. 

6.  Same — ^Evidence — ^Admissibility. — ^Where,  on  a  trial  of  a  rail- 
road company  for  committing  a  public  nuisance  by  running 
its  trains  through  an  incorporated  town  at  an  unsafe  speed 
without  giving  warning  at  public  crossings,  the  evidence 
dhowed  that  it  stationed  a  watchman  at  a  crossing,  it  was 
proper,  as  bearing  on  its  good  faith,  to  show  that  it  placed 
the  watchman  there  pursuant  to  a  requirement  of  the  rail- 
road commissioners,  though  the  conm>issloners  exceeded  their 
authority. 

7.  Same — ^Evidence — Sufficiency. — On  a  trial  of  a  railroad  com- 
pany for  committing  a  public  nuisance  by  running  its  trains 
through  an  incorporated  town  at  an  unsafe  speed  without 
giving  warning  at  a  crossing,  evidence  held  to  require  an 
acquittal,  though  the  trains  were  run  at  an  unreasonable  rate 
of  speed. 

E.  H.  GAITHER,  attorney  for  appellant. 

JOHN  GALVIN,  of  counsel. 

THE  LAW. 

That  a  railroad  Company  has  the  right  in  this  state  to  run  its 
trains  at  any  reasonable  rate  of  speed  is  the  settled  law  of 
the  state.  (Louisville,  Cincinnati  &  Lexington  Railway  Company 
v.  the  Commonwealth,  80  Ky.  143.)  But,  as  a  protection  to  the 
traveling  public,  the  company  is  required  to.  give  the  warning 
signals. 

It  is  not  contended  by  the  commonwealth  in  this  indictment 
that  the  rate  of  speed  in  any  way  contributed  to  the  danger. 
The  danger  consisted  in  a  failure  to  give  proper  warnings.  It 
is  not  denied,'  hi  fact  it  is  admitted,  that  every  precaution  pre- 
scribed by  the  legislature,  has  been  observed  by  the  appellant, 
and  we  submit  that  the  delegation  by  the  legislature  of  a  right  to 
the  railroad  commissioners  to  determine  what  precautions  are 
necessary  for  the  public  safety,  coupled  with  the  statute  pre- 
scribing exactly  the  signals  required  at  crossings  is  an  exact 
determination  of  the  company's  duties,  and  that  no  jury  has  the 
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risht  to  either  increase  or  diminish  these  reouirements.  We  snl>* 
mit  that  the  appellant  has  yiolated  no  law,  and  that  the  verdict 
and  Judgment  In  this  caee  Is  Illegal  and  unwarranted,  and  we 
respectfully  osk  a  reversal. 

AUTHORITIES  CITED. 

Kentucky  Statutes,  section  786;  Kentucky  Statutes,  section 
774;  Louisville,  Cincinnati  &  Lexington  Railway  Co.  v.  Commonr 
wealth,  80  Ky.  143. 

N.  B.  HATS,  Attorney  General,  and  C.  H.  MORRIS  for  appellee. 

**To  secure  the  oreasonable  and  proper  use  and  enjoyment  of 
the  public  road  by  the  public  and  of  the  railroad  by  its  owners, 
each  must  be  required  to  observe  the  maxim  of  luw  that  every 
person  is  restricted  against  using  his  property  to  the  prejudioe 
of  others."    (Cin.  R.  R.  Co.  v|  Commonwealth,  80  Ky.  137.) 

Opinion  op  tie  Court  by  Judge  Settle — 
Reversing. 

This  appeal  is  prosecuted  from  a  judgment,  entered 
by  the  court  below  upon  the  verdict  of  a  jury  find- 
ing appellant  guilty  of  committing  a  public  nuisance 
and  fixing  its  punishment  at  a  fine  of  $500.  The  in- 
dictment under  which  the  trial  was  had  specifically 
charges  that  appellant  did  ** unlawfully,  willfully, 
habitually,  and  for  an  unreasonable  length  of  time 
run  its  trains  at  an  unsafe  and  unreasonable  rate  of 
speed  and  so  rapidly  as  to  endanger  and  hazard  the 
safety  and  life  of  persons  traveling  upon  the  turn- 
pike leading  from  Harrodsburg  to  and  through  Bur- 
gin,  which  was  and  is  a  public  highway,  at  a  point 
where  said  railroad  crosses  said  pike  in  Burgin,  an 
incorporated  town,  and  at  a  point  where  there  is 
much  travel  in  buggies  and  vehicles  and  by  pedes- 
trians, and  this  without  sufficient  and  necessary  warn- 
ing to  prevent  the  danger,  «hazard,  and  inconveni- 
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enc6  to  public  travel.'*  Appellant  filed  a  demurrer  to 
the  indictment,  which  was  overruled,  as  was  its  mo- 
tion for  a  peremptory  instruction,  made  at  the  con- 
clusion of  the  Commonwealth's  testimony,  and  motion 
for  a  new  trial  following  the  verdict  and  judgment. 
According  to  the  evidence  Burgin  is  a  town  of  the 
sixth  class,  with  a  population  of  about  1,000.  Appel- 
lant's road  runs  through  it  north  and  south,  and  the 
turnpike  mentioned  in  the  indictment  is  its  principal 
thoroughfare  or  street,  and  the  only  one  of  the  town 
crossing  the  railroad.  The  Burgin  post  office,  school, 
and  churches,  as  well  as  its  principal  business  houses, 
are  situated  east  of  the  railroad,  and  its  main  resi- 
dence section  west  thereof.  There  is  a  large  amount 
of  travel  over  the  crossing  during  the  day,  but  the 
night  travel  is  less  than  a  third  as  great.  Each  day 
and  night  several  of  appellant's  fast  trains,  both  pas- 
senger and  freight,  pass  through  Burgin  without 
stopping.  At  and  near  the  crossing  are  numerous 
side  tracks,  which  are  often  occupied  by  empty  or 
loaded  freight  cars,  both  day  and  night;  and  when 
this  is  the  case  it  is  difficult  for  persons  approach- 
ing the  crossing  to  see  appellant's  trains  coming  from 
the  south.  According  to  the  Commonwealth's  evi- 
dence appellant's  through  trains  usually  pass  Burgin 
at  a  speed  of  40  to  70  miles  an  hour.  On  the  other 
hand,  appellant  ^s  testimony  was  to  the  effect  that 
these  trains  ran  through  the  town  at  25  to  50  miles 
an  hour.  The  Commonwealth's  testimony  also  show- 
ed that  a  watchman  was  kept  at  the  crossing  by 
appellant  from  6  a.  m,  to  6  p.  m.  each  day,  but  wholly 
failed  to  show  that  the  trains  of  appellant,  in  ap- 
proaching and  passing  through  Burgin,  did  not  give 
the  usual  and  proper  signals,  while  that  of  appellant 
showed  that  such  signals  were  invariably  given ;  and 
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there  was  no  contrariety  of  evidence  as  to  the  further 
fact  that  no  one  had  ever  been  injured  at  or  near 
the  crossing  by  appellant's  manner  of  operating  its 
trains. 

Appellant's  complaint  of  the  trial  court's  action 
in  overruling  its  demurrer  to  the  indictment  cannot 
be  sustained.  If,  as  charged  in  the  indictment,  appel- 
lant willfully,  habitually,  and  for  an  unreasonable 
length  of  time  ran  its  trains  through  Burgin  at  such 
a  rapid,  unreasonable,  and  unsafe  rate  of  speed  as  to 
endanger  the  lives  or  safety  of  persons  using  the 
crossing,  and  this,  as  in  substance  further  alleged, 
was  habitually  done  without  the  customary  and  nec- 
essary warning  signals  of  their  approach,  these  acts 
were  suffiflScient  to  constitute  the  offense  charged. 
In  Louisville,  Cincinnati  &  Lexington  Railroad  Com- 
pany V.  Commonwealth,  80  Ky.  143,  3  Ky.  Law  Rep. 
644,  44  Am.  Rep.  468,  an  indictment  for  a  common- 
law  nuisance,  charged  to  have  been  committed  by 
appellant  at  a  crossing  of  the  turnpike  and  its  rail- 
road by  ^^  habitually  running  its  trains  at  an  unsafe 
and  unreasonable  rate  of  speed,  and  so  rapidly  as  to 
endanger,  hazard,  and  injure  persons  traveling  upon 
the  turnpike,  without  giving  warning  signals  or 
taking  precautions  to  avoid  injuring  such  persons  hy 
approaching  trains,"  was  held  to  suflBciently  state  a 
public  offense.  As  in  language  and  meaning  the  iur 
dictment  in  the  case  at  bar  is  substantially  the  same 
as  that  of  the  case  supra,  we  are  constrained  to  hold 
that  the  demurrer  to  it  was  properly  overruled. 

We  are  of  opinion,  however,  that  the  evidence  in- 
troduced by  the  Commonwealth  in  this  case  did  not 
warrant  a  conviction;  for,  in  order  to  find  appellant 
guilty  of  the  offense  charged,  it  was  necessary,  not 
only  that  it  should  have  proved  such  habitually  rapid 
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numiiig  of  its  trains  by  appellant  as  was  reasonably 
calculated  to  endanger  or  injure  persons  using  the 
crossing,  but  also  that  such  running  of  its  trains  was 
without  the  necessary  warning  signals  or  other  pre- 
cautions to  avoid  injuring  those  using  the  crossing. 
According  to  the  evidence  appellant's  trains,  in  ap- 
proaching the  Burgin  crossing,  always  gave  the  cus- 
tomary statutory  signals,  in  addition  to  which  appel- 
lant took  the  precaution  to  keep  a  watchman  at  the 
crossing  from  6  a.  m.  to  .6  p.  m.  each  day.  This  view 
of  the  law  was  adopted  by  the  court  in  L.,  C.  &  L.  R. 
R.  Co.  V.  Commonwealth,  supra.  The  opinion,  after 
stating  the  facts  as  to  the  character  of  the  crossing 
in  that  case,  the  obstructions  near  it,  its  large  and 
constant  use  by  the  traveling  public,  and  the  speed 
at  which  the  railroad  company  ran  its  trains  in 
approaching  it,  proceeds  to  say:  **This  evidence 
clearly  establishes  the  fact  that  the  safety  of  the 
numerous  persons  passing  over  the  crossing  requires 
that  warning  signal  should  be  given  of  the  approach 
of  trains.  The  jury  by  their  verdict  in  effect  found 
that  appellant  habitually  failed  to  give  such  signals, 
and,  as  they  were  necessary  to  the  safety  of  the  pub- 
lic from  danger  of  approaching  trains,  the  appellant 
was  legally  convicted,  unless  the  finding  of  the  jury 
is  without  evidence  to  support  it.  There  is  evidence 
of  the  failure  to  give  any  warning  signals  on  several 
occasions,  and  the  testimony  introduced  by  appellant 
to  establish  the  custom  of  ringing  the  bell  or  sound- 
ing the  whistle  on  the  approach  of  trains  to  the  cross- 
ing does  not  show  that  such  signals  were  universally 
given,  and  it  lacks  some  of  the  elements  of  certainty. " 
L.  &  N.  R.  R.  Co.  V.  Commonwealth,  13  Bush  390. 

We  have  in  this  State  no  statute  regulating  the 
rate  of  speed  at  which  railroads  shall  operate  their 
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trains,  and  while,  in  civil  actions  brought  by  persons 
for  injuries  resulting  from  the  alleged  negligence  of 
railroad  companies,  this  court  has  time  and  again 
held  that  such  rapid  running  of  a  train  over  the 
streets  or  crossings  of  a  town  or  city  as  would  render 
unavailing  signals  that  may  have  been  given  of  its 
approach  was  such  evidence  of  negligence  as  would 
entitle  the  person  injured  thereby  to  recover  dam- 
ages, it  has  never  undertaken  to  fix  a  rate  of  speed 
at  which  trains  should  be  operated  in  towns  or  cities, 
and  manifestly  could  not  do  so,  in  the  absence  of  a 
statute  or  ordinance  authorizing  it.  Its  rulings  have 
gone  no  further,  therefore,  than  to  decide  whether 
the  facts  of  such  cases  as  were  brought  to  it  for  re- 
view did  or  did  not  show  negligence.  The  rule  an- 
nounced by  this  court  in  civil  actions  for  injuries 
alleged  to  have  been  received  on  the  streets  or  cross- 
ings of  a  town  or  city  through  the  negligence  of  those 
operating  railroad  trains  is  that  greater  care  should 
be  used  in  running  trains  on  the  streets  or  crossings 
of  a  town  or  city  than  is  required  to  be  exercised  in 
approaching  highway  crossings  in  the  country,  be- 
cause of  the  larger  amount  *of  travel  and  constant 
presence  of  persons  on  the  streets  and  crossings. 
Under  such  circumstances,  in  addition  to  giving  and 
continuing  the  customary  signals  and  keeping  a  con- 
stant lookout,  the  trainmen  should  reduce  the  speed 
of  the  train,  so  as  to  lessen  the  danger  of  injury  to 
persons  on  the  street  or  crossing  from  its  movements. 
McCabe's  Adm'x  v.  Maysville  &  Big  Sandy  By.  Co., 
89  S.  W.  683,  28  Ky.  Law  Bep.  536.  On  the  other 
hand,  the  rule  as  to  the  degree  of  care  to  be  used 
by  those  in  charge  of  a  train  in  approaching  a  country 
crossing  is,  not  that  the  speed  of  the  train  be  slack- 
ened, but  that,  where  the  speed  of  the  train  is  great. 
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care  in  giving  warning  of  its  approach  to  the  cross- 
ing should  be  commensurate  with  the  danger  to  be 
avoided.  K  &  N.  R.  R.  Co.  v.  Molloy's  Adm'x,  28 
Ky.  Law  Rep.  1113,  91  .S  W.  685,  122  Ky.  219. 

But,  in  order  to  sustain  a  penal  prosecution  against 
a  railroad  company  for  running  its  trains  in  city  or 
country  at  a  high  or  even  dangerous  rate  of  speed, 
either  upon  a  street  or  in  approaching  a  crossing, 
it  must  be  shown  that  such  running  of  the  trains  was 
attended  with  a  failure  on  the  part  of  those  operat- 
ing them  to  give  the  necessary  and  usual  signals  of 
their  coming.  Section  186,  Ky.  Stats.  1903,  provides : 
** Every  (railroad)  company  shall  provide  each  loco- 
motive engine  passing  upon  its  road  with  a  bell  of 
ordinary  size  and  steam  whistle,  and  each  bell  shall 
be  rung,  or  whistle  sounded  outside  of  incorporated 
cities  and  towns  of  a  distance  of  at  least  fifty  rods 
from  the  place  where  the  road  crosses  upon  the  same 
level  any  highway  or  crossing,  at  which  a  signboard 
is  required  to  be  maintained,  and  such  bell  shall  be 
rung  or  whistle  sounded,  continuously  or  alternately, 
until  the  engine  has  reached  such  highway  crossing, 
and  shall  give  such  signals  in  cities  and  towns  as  the 
legislative  authorities  thereof  may  require."  It  will 
be  observed  that  th«  last  clause  of  section  786  confers 
upon  the  legislative  authorities  of  all  cities  and  towns 
of  the  Commonwealth  the  exclusive  power  to  deter- 
mine and  by  ordinance  declare  what  signals  shall 
be  given  therein  by  trains  running  through  their  cor- 
porate limits,  whether  upon  the  streets  or  crossings. 
In  Chesapeake  &  Ohio  Railway  Company  v.  City  of 
Maysville,  69  S.  W.  728,  24  Ky.  Law  Rep.  615,  the 
validity  of  an  ordinance  of  the  appellee  city  com- 
pelling the  appellant  railway  company  to  erect  and 
maintain  gates  at  certain  crossings  in  the  city  waa 
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attacked  upon  the  ground  that  it  was  unconstitu- 
tional and  its  enforcement  would  amount  to  usurpa- 
tion on  the  part  of  the  city  of  power  vested  by  law 
in  the  railroad  commissioners  and  which  could  be 
exercised  by  them  alone.  Both  contentions  were  re- 
jected by  this  court;  the  opinion  declaring  that  the 
charter  of  Maysville,  a  city  of  the  fourth  class,  ex- 
pressly authorized  the  enactment  of  the  ordinance, 
and,  in  addition,  that  section  774,  Ky.  Stats.  1903, 
imder  which  the  power  in  question  was  claimed  for 
the  railroad  commissioners,  only  authorized  them  to 
compel  the  erection  and  maintenance  of  gates  at 
highway  crossings  within  a  mile  of  the  corporate 
limits  of  any  city  or  town  of  this  Commonwealth. 

Not  only  may  the  town  of  Burgin,  under  the  power 
conferred  by  section  786  of  the  Statutes,  supra,  by 
ordinance  require  appellant  to  adopt  such  signals 
as  may  be  reasonably  necessary  to  give  warning  of 
the  approach  of  its  trains  to  the  crossing  in  question, 
but  it  may  require  of  it  such  other  reasonable  precau- 
tions as  to  the  speed  of  the  trains  in  approaching  the 
crossing  or  passing  through  the  corporate  limits  of 
the  town  as  may  be  needful  for  the  safety  of  the 
public;  for  a  town  of  the  sixth  class,  like  Burgin, 
is  by  the  provisions  of  subsection  7,  section  3704, 
Ky.  Stats.  1903,  empowered  through  its  board  of 
trustees  **to  *  *  *  enact  and  enforce  within  the 
limits  of  said  town  all  other  local,  police,  sanitary 
and  other  regulations  as  do  not  conflict  with  the 
general  laws."  While,  in  requiring  appellant  to  keep 
a  watchman  at  the  Burgin  crossing,  the  railroad 
commissioners  may  have  transcended  their  author- 
ity, it  was  a  precaution  which  inured  to  the  benefit  of 
the  citizens  of  that  town.  The  testimony  as  to  the 
stationing  of  the  watchman  at  the  crossing  and  the 
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purpose  thereof  having  properly  been  admitted  by 
the  court,  we  do  not  think  it  would  have  been  im- 
proper to  admit  the  testimony  offered  by  appellant 
to  the  effect  that  in  placing  the  watchman  at  the 
crossing  it  acted  upon  a  suggestion  or  requirement  of 
the  railroad  commissioners,  as  it  tended  to  show 
appellant's  good  faith  in  attempting  to  protect  per- 
sons using  the  crossing  against  the  dangers  arising 
from  the  passing  of  its  trains.  We  do  not  mean  to 
say  that  appellant  should  have  been  acquitted  be- 
cause of  the  failure  of  Burgin's  board  of  trustees  to 
adopt  an  ordinance  with  respect  to  the  signals  to  be 
given  by  appellant's  trains  in  approaching  the  cross- 
ing, or  running  through  the  town;  but  as,  accord- 
ing to  the  evidence,  appellant's  trains  in  approaching 
the  Burgin  crossing  universally  gave  the  warning  sig- 
nals required  by  statute  in  respect  to  crossings  out- 
side of  incorporated  towns  and  cities,  and  in  addition 
kept  a  watchman  at  the  crossing  each  day  during  the 
hours  mainly  devoted  to  travel  on  the  turnpike  and 
crossing,  these  facts,  in  the  absence  of  an  ordinance  of 
the  town  of  Burgin  requiring  other  than  the  statu- 
tory warning  signals  from  appellant's  trains  in  ap- 
proaching the  crossing,  entitled  appellant,  notwith- 
standing the  fast  running  of  its  trains,  to  an  acquittal 
at  the  hands  of  the  jury.  We  are  of  opinion,  there- 
fore, that  the  trial  court,  after  the  introduction  of 
all  the  testimony,  should  have  peremptorily  instructs 
ed  the  jury  to  find  appellant  not  guilty. 

For  the  reasons  indicated,  the  judgment  is  re- 
versed, and  case  remanded  for  a  new  trial  and  other 
necessary  proceedings  consistent  with  the  opinion. 
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CASE  85.—ACTION  BY  RACHELr  RADERS  ADMRX.  AOAINST 
THE  LOUISVILLE  &  NASHVILLE  R,  R.  CO..  FOR 
CAUSING  THE  DEATH  OP  HER  INTESTATE.— 
Octol)er  16. 

\^—M  Rader's  Admrx.  v.  LouisviUe  & 

Nashville  R.  R.  Go. 

Appeal  from  Laurel  Circuit  Court. 

I 

H.  C.  Faulkneb,  Circuit  Judge. 

From  a  judgment  awarding  a  peremptory  instruc- 
tion in  favor  of  defendant  the  plaintiff  appeals. 
Beversed. 

1.  Rallroadfs— Actions  for  Infuries  on  Tracks— Negligence— QnSs- 

tiona  for  Jury. — In  an  action  against  a  railvay  company  tar 
the  negligent  killing  of  plaintiff's  intestate  while  on  de£eiul- 
ant's  track,  evidence  considered,  and  held  s^iflQclent  to  go 
to  the  jury. 

2.  Same — Operation — Care  Retiulred  as  to  Trespassers. — Failure 
of  those  in  charge  of  a  train  to  give  warning  of  a  railroad 

train  passing  through  a  city  or  town  or  approaching  a  cross-  \ 

ing  is  negligence  of  the  greatest  degree,  and  such  failure 
will  render  the  company  liable  f6r  Injury  caused,  even  to  a 
trespasser. 

3  Same. — ^Railroad  company  is  liable  for  an  injury  done  to  a 
trespasser,  as  well  as  to  a  person  lawfully  upon  its  track,  if 
his  peril  was.  or  by  the  exercise  of  that  character  and  degree 
of  care  required  in  operating  railroad  trains  might  have  been, 
discovered  in  time  to  prevent  or  avoid  injury  to  him. 

4.  Same — ^Actions  for  Injuries — Negligence — QuesUcns  for  Jury. — 
Where  a  railroad  company  has  knowledge  of  a  trespasser  or 
licensee  on  its  tracks  or  notice  of  their  expected  and  proba- 
ble presence,  the  rate  of  speed  may  be  negligent  as  to  them, 
and  whether  it  is  negligence  is  a  question  for  the  jury. 

W.  E.  BEGLET  and  R.  A.  DTCHE  for  appellant. 
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CASES  AlflD  AUTHORITIES  CITED. 

1.  Tla^  court  erred  In  sluing  pereixrptory  instructiOBS  to  tlia 
jury  to  the  prejudico  of  appellant.  ^SoutlLern  Hy.  in  Sy.  ▼. 
Goddard,  89  S.  W.  675;  Miller  v.  Metropolitan  Ufa  Ing.  Co..  ii^f 
S.  W.  183;  Fugate  v.  City  of  Somerset,  2^  S.  W.  970,  16  Ky.  Law 
Rep.  807;  Budford  y.  L.  &  N.  R.  R.  Co.,  82  Ky.  286;  Tlioinpaou 
V.  Thompson,  17  Ben  Monroe  22;  Payne  Clothing  t;o.  ¥.  Payne. 
21  Ky.  Law  Rep  1226,  11  Buah  265;  Wiknurthfl  Admr.  v.  IlL 
Central.  R.  R.  Co.,  76  S,  W.  193;  111.  Central  R.  R.  Co.  v.  Murphy'a 
Admr.,  97  S.  W.  729;  Davis  v.  Louisville,  Headeraon  &  St  L. 
Ry.  Co.,  97  S.  W.  11^2;  K.  &  L  Bridge  Co.  vs.  Sydon,  87  S.  W. 
989,  and  26  Ky.  Law  Rep.  951;  Price's  Admr.  v.  L  A  N.  R.  R. 
Co^  76  S.  W.  836.) 

2.  Petition  is  not  defective  because  it  does  not  negative  con- 
tributory negligence.  (Stephens  on  Pleadings,  ^50;  Depp  v. 
Louisville,  &c.,  R.  R.  Co.,  14  S.  W.  363;  Louisville,  &e.,  CaoAl 
Go.  V.  Murphy,  9  Bush,  522;  Louisville,  &c.,  R.  R.  Ca  v.  WoUe» 
80  Ky.  82;  Encyclopedia  of  Pleading  and  Practiee.  wiL  5,  p.  1  to  4, 
inclusive.) 

BENJAMIN  D.  WARFIELD.  attorney  for  appellee. 

J.  W.  ALCORN  of  counsel. 

POINTS  DISCUSSED  AND  AUTHORITIES  CITED. 

1.  The  testimony  shows  that  plaintitf's  intestate  was  not  in  a 
place  of  peril  until  tne  engine  was  within  a  few  feet  of  her,  when 
she  stepped  upon  the  main  track  or  close  enough  thereto  to  b« 
instantly  struck  by  the  pilot  boim  at  the  engme  after  tfte 
cow-catcher  had  passed  her.  Decedent  did  not  take,  and  oounsel 
for  appellant  concede  that  decedent  did  not  take,  any  pre- 
cautions for  her  own  safety.  She  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  and  the  tarial  court  properly  to- 
structed  the  jury  that  becauae  of  her  own  negligence,  bu*t  for 
which  the  accident  would  not  have  happened,  there  can  be  do 
recovery  in  this  case.  (L.  &  N.  R.  R-  Co.,  v.  Creighton.  106 
Ky.  42;  lb.  v.  Smith,  107  Ky.  178r  L.  A  N.  R.  R.  Co.  v.  Redmon's 
Admx.^  2g  Ky.  Larw  Rep.  12fla;  Brown's  Admr.  v.  L.  &  K.  R.  R. 
Coi,  97  Ky.  228;  Yate&  v.  I.  C.  B.  R.  Cov,  2»  Ky.  Law  Rep.  75; 
FEeeta  Admr.  v.  L.  H.  &  St.  L.  R.  R.  Ca,.  lb.  I^i  L.  H.  &  8t 
L.  R.  R.  Co.  V.  Hathaway's  Exor.,  lb.  628;  Smith's  Admr.  v.  I. 
C.  R.  R.  Co.,  lb.  72^;  L.  ft  N.  R.  R.  Co.  v.  Danfef,  Hr.  114^;  L  01 
B.  R.  Ca  v^.  JohaaoB^  97  Sl  W.  T46;  Hoakiiiir  Ates.  t.  U  il  !iL 
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R.  R.  Co.,  17  Ky.  Law  Rep.  78;  Johnson  v.  Paducah  Ldy.  Co., 
29  Ky.  Law  Rep.  59;  Groves  v.  u.  &  N.  R.  R.'  Co.,  96  S.  W.  439. 
29  Ky.  Law  Rep.  726;  Elliott  v.  L.  &  N.  R.  R.  Co..  30  Ky.  Law 
Rep.  471;  Gregory  v.  L.  &  N.  R.  R.  Co.,  25  Ky.  Law  Rep.  1986; 
Davis  V.  L.  H.  &  St.  L.  Ry.  Co..  97  Ky.  1122;  Parkerson's  Admx. 
V.  L.  &  N.  R.  R.  Co.,  25  Ky.  Law  Rep.  2260;  L.  &  N.  R.  R.  Go. 
V.  Mounce's  Admr„.2S  Ky.  Law  Rep.  933;  R.  Co.  v.  Williford. 
115  tenn.  115;  Efllfott  v.  C.  M.,  &c.,  R.  R.  Co.,  150  U.  S.  248; 
Patton,  Admr.  v.  Ry.  Co.,  89  Tenn.  379;  Brennan  v.  D.  L.  &  W. 
Ry  Co..  83  Fed  124,  27  C.  C.  A.  418;  Girethan  Admr.  v.  C.  M.  & 
St.  P.  R.  R.  Co.,  22  Fed.  610;  K.  C.  F.  S.  &  M.  Ry.  Co.  v.  Cook, 
66  Fed,  113.  13  C.  C.  A.  364;  L.  H.  &  St.  L.  R.  R.  Co.  v.  Jolly's 
Admr.,  28  Ky.  Law  Rep.  989. 

2.  It  was  negligence  in  decedent,  whose  hearing  and  sight 
were  obstructed  and  obscured  by  the  sunbonnet  and  umbrella 
not  to  have  exercised  greater  precaution  in  approaching  the 
railway  track  than  would  have  been  required  of  her  if  her  sight 
and  bearing  had  not  been  thus  voluntarily  impaired.  (Thomp- 
son's Commentaries  on  the  Law  of  Negligence,  vol.  2.  sections 
1658.  1659.  1660;  L.  &  N.  R.  R.  Co.  v.  McCombs,  21  Ky.  Law 
Rep.  1232.) 

Opinion  of  the  Court  by  Judge  Nunn — 
Reversing. 

This  is  an  appeal  from  a  judgment  of  the  Laurel 
circuit  court  in  which  appellant  sought  to  recover 
damages  of  appellee  for  the  negligent  destruction 
of  her  intestate's,  Rachael  Rader's,  life.  When  ap- 
pellant closed  her  evidence,  appellee  moved  for  a 
peremptory  instruction,  which  was  overruled.  How- 
ever, at  the  close  of  all  the  testimony,  appellee  re- 
newed' its-motion  for  a  peremptory  instruction,  and 
the  court,  sustained  the  motion  and  gave  the  instruc- 
tion, to  which  appellant  objected  and  excepted. 

Therefore  the  only  question  is:  Was  there  any,  a 
scintilla,  of  testimony  supporting  appellant's  cause 
of  action!  This  necessitates  the  consideration  of  the 
evidence  introduced.  Rachael  Rader,  the  deceased, 
was  12  years  and  11  months  of  age  at  the  time  she 
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\ras  killed.  Sh-e  lived  in  the  town  of  Pittsburg,  Ky., 
nearly  one-half  mile  from  the  station.  The  popula- 
tion of  the  town  was  at  the  time  about  1,000  or  1,200. 
The  town  was  located  in  the  main,  so  that  the  business 
and  dwelling  houses  faced  and  were  on  each  side  of 
the  railroad  track;  there  being  a  roadway  on  each 
side.  The  track  was  so  constructed  through  the  city 
that  in  some  places  it  was  elevated  a  few  feet  above 
the  level  of  the  dirt  roads.  There  was  only  one 
street,  or  public  road,  over  which  vehicles  could  cross 
the  track,  and  that  was  near  to  and  south  of  the  sta- 
tion. The  railroad  passes  through  the  town  in  a 
northern  and  southern  course;  and  more  than  one- 
half  is  within  the  town  limits.  This  little  girl,  on 
the  afternoon  of  January  3,  1903,  was  sent  by  her 
mother  to  the  Pittsburg  Company's  store,  which  is 
situated  on  the  west  side  of  the  railf o'ad,  and  several 
hundred  feet  south  of  the  station  and  this  crossing 
for  vehicles,  and  to  the  post  office.  She  obtained  the 
article,  tobacco,  from  the  store  which  she  was  sent 
for,  and  started  to  the  post  office,  which  is  situated 
near  the  station  and  on  the  east  side  of  the  railroad. 
She  came  out  of  the  store,  passed  between  some  piles 
of  lumber,  which  were  stacked  near  or  in  front  of 
the  store,  and  then  moved  along  a  path  leading  in 
the  direction  of  the  post  office.  She  was  going  in  a 
northwestern  course,  which  placed  her  right  side  or 
back  nearest  to  the  train  which  was  coming  from  the 
south.  She  was  walking  slowly,  and  appeared  to  be 
trying  to  raise  an  old  umbrella.  According  to  appel- 
lant's proof,  it  was  raining  or  sleeting  at  the  time. 
She  crossed  appellee's  passing  track,  and  walked  a 
few  steps  along  the  main  track,  stopped  and  placed 
one  foot  upon  the  end  of  a  tie,  and  made  another 
effort  to  raise  the  umbrella,  when  the  crossbeam  of 
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(tie  engine  strudc  ber  on  the  rigbt  side  of  the  bead, 
and  killed  her.  All  the  teistiraony  tends  to  show  tint 
she  VTBB  from,  the  time  she  left  the  store  apparently 
Qnconseions  of  the  approadi  of  the  train.  The  fire- 
man testified  that  he  saw  her  from  the  time  she  came 
from  behind  the  piles  of  lumber  until  she  was  killed, 
but  did  not  believe  she  would  go  upon  or  near  the 
track.  When  he  first  saw  her,  he  was  about  a  quarter 
of  a  mile  away,  and  the  engineer  and  fireman  both 
testified  that  the  whistle  was  blown  for  the  station 
and  semax)hor  about  that  distance  from  the  station, 
and  the  bell  was  rung  continuously  until  the  girl  was 
killed.  Appellant's  testimony  agrees  witli  appellee's 
with  reference  to  the  blowing  of  the  whistle,  but  con- 
tradicts it  with  reference  to  the  ringing  of  the  bell. 
The  engineer  testified  that  he  had  run  a  train  through 
the  town  of  Pittsburg  for  nearly  18  years,  and  that 
"he  was  always  looking  out  for  people  on  tiie  track. 
There  are  always  a  lot  of  people  there.  It  is  a  min- 
ing town,  and  we  always  keep  a  sharp  lookout  for 
them.''  The  evidence  conduces  to  show  that  persons 
repeatedly  crossed  back  and  forth  over  this  railroad 
track  during  the  day  with  the  knowledge  of  the  serv- 
ants of  appellee  in  charge  of  its  trains.  It  also  ap- 
pears that  this  train  was  being  run  at  the  rate  of 
25  or  30  miles  an  hour,  and  consisted  of  26  heavily 
loaded  cars,  excluding  the  engine,  tender,  and  caboose, 
and  those  in  charge  were  not  able  to  stop  it  until  it 
ran  the  full  length-  of  the  train  and  three  or  four 
car  lengths  in  addition.  With  this  evidence  before 
the  jury,  in  our  opinion,  the  court  erred  in  giving 
the  peremptory  instruction.  The  evidence  conduced 
to  prove  that  appellant's  servants  were  ji^igent  in 
failing  to  ring  the  bell  as  they  approached  the  de- 
ceased; at  least,  there  was  conflict  of  pioof  on  this 
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point,  and  they  were  uKrving  the  irnia^  at  a  DegHisent 
aiid  dangerorus  rate  of  speed  throng  the  town. 

In  tbe  case  of  E^st  Teimessee  Ceaill  Co.  v.  Harahaw, 
29  S.  W.  289,  16  Ky.  Law  Eep.  526,  tbe  oonrt  said: 
''The  evidence  shows  liie  'enpneer  ctf  that  coal  train 
did  not  signal  its  approaoh  to  the  <*rossing  by  either 
whistle  or  hell ;  and  that  the  railroad  was  for  nbonat 
200  yards  beyond  straight  enough  to  enable  tbe  engi- 
neer to  see  a  person  at  or  near  that  point.  The 
failure  of  those  in  charge  to  give  warning  of  a  rail- 
road train  passing  through,  a  city  or  town,  or  ap- 
proaching a  crossing  of  a  street  or  public  road,  has 
been  held  by  this  court  negligence  of  the  greatest 
degree,  and  will  render  tbe  company  owing  it  liable 
for  injury  caused  by  such  failure,  even  to  a  tres- 
passer. It  is  also  well  settled  that  such  company  is 
liable  for  injury  done  as  well  to  a  trespasser  as  to  a 
person  lawfully  upon  it  track,  if  his  peril  was,  or 
by  exercise  of  that  character  and  degree  of  care  re- 
quired in  operating  railroad  trains  might  have  been, 
discovered  in  time  to  prevent  or  avoid  injury  to  him.'' 
In  the  case  of  Illinois  Cent.  E.  E.  Co.  v.  Murphy's 
Adm'r,  123  Ky.  787,  97  S.  W,  729,  30  Ky.  Law  Eep. 
93,  the  court  said:  *'If  the  railroad  company  knows 
that  the  public  habitually  uses  its  tracks  and  right  of 
way  in  a  populous  community  as  a  foot  passway,  so 
that  it  knows  that  at  any  moment  people  may  be 
expected  to  be  found  thereon,  such  knowledge  is  treat- 
ed as  equivalent  to  seeing  them  there,  and  their  pres- 
ence must  be  taken  into  consideration  by  the  train 
operatives  in  the  movement  of  their  trains  Such 
foot  passengers  may  be  in  law  only  trespassers  or 
lieenseesr— they  may,  indeed,  have  no  legal  right  to  be 
there  or  to  use  the  track — ^but  the  question  comes 
back :  If  they  are  there  and  known  to  be  there,  what 
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then  is  the  company's  duty  as  to  running  its  trains! 
It  is  admitted  that  the  company  has  the  superior 
right — nay,  maybe  has  the  exclusive  right — to  the 
track,  and  that  some  way  ought  to  be  provided  for 
keeping  trespassers  off  them  altogether  But  the  fact 
remains  the  tracks  are  open,  inviting  for  easy  travel, 
are  traveled  constantly,  and  so  known  to  be  by  the 
company.  The  difference  between  the  cases  in  the 
country  and  those  in  thickly  settled  towns  and  cities 
is  one  of  practical  materiality.  In  the  country  there 
are  occasional  sporadic  uses  of  the  tracks  by  foot  pas- 
sengers. But  they  are  comparatively  rare.  To  com- 
pel the  railroad  trains  to  creep  along  under  full  con- 
trol in  anticipation  of  what  probably  would  not  occur, 
viz.,  the  meeting  or  overtaking  of  a  stray  trespasser, 
would  not  be  reasonable,  because  most  likely  wholly 
unnecessary.  But  in  populous  communities  the 
probabilities  are  all  the  other  way.  The  foot  pas- 
sengers from  long  habit  of  use,  which  are  known  to 
and  suffered  by  the  company,  may  reasonably  be. 
expected  at  all  times,  and  in  any  number.  It  is  more 
than  a  mere  probability — it  is  a  reasonable  certainty 
that  they  will  be  found  there.  The  company  should 
no  more  shut  its  eyes  to  such  a  probability  within 
its  knowledge  than  to  the  actual  fact  of  the  presence 
when  known.  We  will  not  say  that  to  dash  at  uncon- 
trollable speed  through  such  a  town,  where  people  are 
known  to  be  using  the  tracks  for  passing,  is  not  neg- 
ligence. Let  the  jury  say  whether  it  is.  The  trial 
court  did  not  submit  this  phase  of  the  case  to  the 
jury.  On  the  contrary,  it  was  assumed  that  the  com- 
pany had  the  right  to  run  its  trains  at  that  point  at 
any  rate  of  speed  it  desired,  but  that  it  must  keep 
a  lookout  for  trespassers,  and  if  those  in  charge  of 
the  train  saw,  or  by  the  exercise  of  ordinary  care 
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could  have  seen,  decedent  in  time  to  have  avoided 
injuring  him,  it  was  their  duty  to  do  so.  There  are 
cases  which  hold  that  the  rate  of  speed  in  towns  may- 
or may  not  be  negligent  without  respect  to  an  ordi- 
nance. And  it  is  held  that  where  trespassers  are  on 
the  railroad  track,  their  presence  being  unknown,  the 
rate  of  speed  is  never  negligent  as  to  them,  because 
no  duty  whatever  was  then  owed  to  them  by  the 
railroad  company.  But  we  think  the  correlative 
principle  must  apply  that,  where  there  is  knowledge 
of  the  presence  of  trespassers  or  licensees,  or,  what 
is  equivalent,  notice  of  their  expected  and  probable 
presence,  the  rate  of  speed  may  be  negligent  as  to 
them,  because  there  is  then  a  duty  to  them,  viz.,  to 
look  out  for  them,  and  take  care  not  to  run  over  or 
injure  them."  See,  also  the  case  of  I.  C.  E.  E.  Co. 
V.  Wilson,  63  S.  W.  608,  23  Ky.  Law  Eep.  684. 

For  these  reasons,  the  judgment  of  the  lower  court 
is  reversed  and  remanded  for  further  proceedings 
consistent  herewith. 

Petition  for  rehearing  by  appellee  overruled. 
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CASE  86.— ACTION  BT  THE  HAZARD  BANK  AGAINST  THE 
GERMAN  INSCRANCE  COMPANY  ON  A  FIBB  IN- 
SURANCE POI4.CY,-^ctober  17. 

German  Ins.  Co.  v.  Hazard  Bank 

Appeal  from  Perry  Circuit  Court. 

M.  J.  Moss,  Circuit  Judge. 

Judgment    for    defendant,    plaintiff   appeals— Af- 
firmed. 

1.  Venue — Adjustment  of  Loss  Under  Inearaiice  Policy — ^Action  oft 

Avard  of  Arbitrators. — An  action  on  an  award  of  arbitraton 
appointed  as  provided  In  a  fire  policy  may  be  brought  In  the 
county  where  the  award  was  made  and  the  property  situated, 
though  the  policy  was  m«de  elsewhere. 

2.  Contracts — Rights  of  Election— Notice. — A  party  to  a  contract 
who  has  the  right  to  make  an  election  thereunder,  on  giving 
notice  thereof  to  the  other  party,  must,  on  exercising  the 
right,  give  such  notice  as  will  leave  no  doubt  of  an  intention 
to  exercise  such  right. 

3.  Insurance — ^Flre  Insurance — Election  to  Rebuild — ^Notice. — ^The 

election  of  an  insurer  to  rebuild  must,  to  be  available  as  a 
defense  on  the  policy,  be  clear,  and  must  be  carried  out 
within  a  reasonable  time. 

4.  Same. — A  notice  by  an  Insurer  entitled  under  the  policy  to 
rebuild,  which  recites  that  It  will  exercise  its  right  to  rebuild, 
unless  Insured  will  accept  a  cash  ofter  as  a  compromise,  is 
insufficient,  because  it  undertakes  to  use  the  privilege  of  re- 
building as  a  means  of  forcing  the  insured  to  accept  a  com- 
promise. 

5.  Same. — ^Where  an  Insurer  failed  to  give  proper  notice  of  its 
Intention  to  elect  to  repair,  as  authorized  by  the  policy,  the 
Insured,  after  the  expiration  of  the  time  in  which  the  notice 
could  be  given,  could  repair. 

6.  Same— Adjustment  of  Loss— Award— Validity.— An  umpire, 
selected  by  appraisers  appointed  to  determine  the  lose  under 
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«  ih%  policy,  aacHleA  the  sppniiserB  that  he  woald  only  act 
on  condition  that  he  could  call  in  an  expert  builder  to  advise 
Mm  as  to  the  amonnt  oT  the  loss.  He  advised  with  a  car* 
penter  who  viewed  the  premises  at  his  requests  Hela,  that 
the  act  of  the  umpire  did  not  invalidaie  tlie  award  founded 
OB  his  own  }adgmeat. 
7.  Sune. — Under  a  fire  policy  providin^^  for  the  appointment  of 
apfyralBers  wlio  shall  select. an  umpire  who  shall  act  with 
them  in  matters  of  differences,  and  declaring  that  the  award 
of  any  two  of  them  shaR  he  binding,  an  award  made  by  the 
umpire  and  one  of  the  two  appraisers  is  binding,  though 
made  !n  the  absence  of  the  other. 

LEWIS  APPERSON  attorney  tor  appellant. 

ERRORS  COMPLAINED  OF. 

1.  The  court  erred  in  overruling  the  motion  to  qnsiAL  the  ssm- 
mons  and  return  thereof. 

2.  The  court  erred  in  overruling  the  special  demurrer  to  the 
jurisdiction  of  the  court. 

SL  The  plea  to  the  jtzrlsdictien  of  the  court  contained  in  the 
first  paragraph  of  the  answer,  should  have  been  sustained,  and 
the  action  dismissed. 

4.  The  court  erred  in  not  sustaining  appellants  motion  to  in- 
stmct  the  jury  to  find  for  the  defendant. 

5.  The  court  erred  in  refusing  to  permit  the  amended  answer  to 
be  filed,  beoause  it  conformed  to  the  proof. 

AUTHORITIES  CITED. 

Civil  Code,  section  71;  Ky.  Mnt.  Security  Fund  Co.  v.  Logan's 
Admr.,  12  Ky.  Law  Rep.  328;  Sun  Mutual  Ins.  Co.  v.  Crist,  19  Ky. 
Law  Rep.  305;  Cyclopedia  Law  &  Pro.,  vol.  3,  pp.  617,  638  and 
663;  Henderson  v.  Buckley,  14  Ben  Monroe  294. 

BAILEY  P.  WOOTTEN  and  JESSE  MORGAN^  for  appellee. 

GRBIENE  &  VAN  WINKLE  of  counsel. 

AUTHORITIES  CITED. 

1.  As  to  jurisdiction:  (Civil  Code,  sections  71.  763;  Kentucky 
Statutes,  section  631;  Kentudky  Mutual  Insurance  Company  v. 
Logan,  90  Ky.  344;  Mutual  Fire  Insurance  Company  of  New  York 
V.  Hammond.  106  Ky.  386;   14  Bush  74;   93  Ky.  315;   5  Ky.  Law 
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r!  :i.   250;    American   Fire   Insurance   Ck)mpan7  v.    Bland,  40  8. 
W.  670.) 

2.  >M,  to  defendant's  motion  to  instruct  the  Jurv:  (Tandy  ?. 
Olver,  19  Ky.  Law  Rep.  223.)  As*  to  amended  answer;  (CivU 
Code,  sections  338  and  756.) 

3.  As  to  notice  to  repair:  (Fireman's  Fund  Insurance  (^mpany 
V.  Caye,  &c.,  14  Ky.  Law  Rep.  310;  13  American  and  Bnglisli 
Encyclppedia  of  Law  379 ;  Good  v.  Buckeye  Mutual  Fire  Insurance 
Company,  43  Ohio  Stat.  394;  Same  380;  Reiger  v.  Mechanic  In- 
surance Company,  69  Mo.  App.  674.) 

4.  As  to  appraisement  and  award:  (Hall  v.  Norwalk  Fire  Ihsup> 
ance  Company,  57  Ct.,  105;  Bangor  Savings  Bank  v.  Niagara  Fire 
Insurance  Company,  85  Me.,  68;  3  Cyc,  638;  14  B.  Monroe,  236; 
2  American  and  English  Encyclopedia  of  Law,  642,  645,  646;  16 
N.  S..  188;  Ky.  Stats.,  section  448;  Civil  Code,  section  679;  86 
Ky.,  23;  106  Ky.,  515;  18  Ky.  Law  Rep.,  860;  13  American  and 
English  Encyclopedia  of  Law,  363;  Bradshaw  v.  Agricultural  In- 
surance Company,  137  N.  Y.,  137;  Hartford  Fire  Insurance  Com- 
pauy  v.  Asher,  100  S.  W.,  233. 

Opinion  of  the  Court  by  Jtjdgb  Barker — Aflftrm- 
ing. 

The  appellant  issued  to  the  appellee  a  fire  insur- 
ance policy  in  the  sum  of  $3,000  on  its  bank  building 
in  Hazard,  Ky.  On  the  25th  day  of  March,  1905,  the 
building  was  partially  destroyed  by  fire.  Formal 
proofs  of  loss  were  given  by  the  bank  to  the  insurance 
company  on  the  6th  day  of  April,  1905.  On  April  13, 
1905,  the  company  demanded  the  appointment  of 
appraisers  to  determine  the  amount  of  the  damage 
to  the  building.  This  procedure  was  under  a  clause 
in  the  polioy  to  be  hereafter  noticed.  Each  party 
selected  an  appraiser,  and  these  selected  an  umpire  to 
determine  all  matters  upon  which  they  could  not 
agree.  The  appraisers  being  unable  to  agree,  the 
umpire  and  one  of  them  fixed  the  damage  at  $2,508.38 
and  awarded  that  amount  to  the  bank.  The  insurance 
company  refused  to  pay  the  award  so  made,  and 
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gave  notice  under  another  clause  in  the  policy  to  be 
hereafter  discussed  that  it  would  repair  the  building, 
and  afterwards  sent  a  mechanic  to  Hazard  in  order 
to  make  the  necessary  repairs  to  restore  the  building. 
The  bank  refused  to  allow  the  employe  of  the  insur- 
ance company  to  make  the  repairs,  and  instituted 
this  action  in  the  Perry  circuit  court  to  recover  on 
the  award.  Several  defenses  were  interposed,  and 
on  the  trial,  after  all  the  evidence  was  in,  the  court 
awarded  a  peremptory  instruction  to  the  jury  to  find 
for  the  plaintiff  the  full  amount  of  the  award  as 
prayed  in  the  petition,  and  of  this  ruling  the  com- 
pany is  complaining. 

The  first  defense  interposed  was  the  want  of  juris- 
diction in  the  Perry  circuit  court  to  determine  the 
controversy.  The  appellee  bank  is  b,  resident  of 
Perry  county,  Ky.,  and  its  building  is  situated  in  the 
county  seat.  Hazard.  Appellant  has  no  agent  in 
Perry  county,  but  has  an  agent  at  Mount  Sterling, 
Montgomery  county,  Ky.,  where  the  policy  was 
written.  The  theory  of  the  appellant  as  to  the  want 
of  jurisdiction  in  the  Perry  circuit  court  is  based  upon 
its  claim  that  the  contract  with  its  agent  was  made  in 
Montgomery  county,  where  the  policy  was  written. 
To  this  proposition  the  appellee  answers  that  this  is 
an  action  upon  the  award  of  arbitrators,  and  that  this 
award  was  made  in  Perry  county  and  not  in  Mont- 
gomery, and  therefore  the  Perry  circuit  court  and  not 
the  Montgomery  circuit  court  had  jurisdiction  to  try 
the  issues  between  the  parties.  The  evidence  clearly 
shows  that  the  appraisal  and  award  were  made  in 
Perry  county,  and  this  being  a  suit  upon  the  award, 
we  are  of  opinion  that  the  position  taken  by  appellee 
is  sound.  The  very  question  we  have  here  arose  in 
the  case  of  Mutual  Fire  Insurance  Company  of  New 
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York  V.  Hannnoikt,  106  Ky.  386,  20  Ky.  Law  Repv 
1944,  50  S-  W.  545,  and  it  was  there  held  that  the 
ccort  in  the  eoanty  where  the  award  was  made  had 
jurisdietioa  of  the  actioA  upaa  it.  It  follows^  therer 
f ore,^  that  the  trial  eourt  rightfully  assumed  jnrisdicy 
tioot  of  this  aeticHL 

Appellant  insists  that,  under  the  terms  of  the 
policy,  it  had  the  right  to  restore  the  buildiiig  to  its 
former  condition  in  lieu,  of  paying  the  award  whidi 
was  made,  and  that  it  offered  to  do  so,  but  that  the 
appellee  bank  refused  to  allow  it  to  exercise  this 
privilega  The  provision  in  the  policy  as  to  this 
question  is  as  follows :  '*It  shall  be  optional,  however, 
for  this  company  t©  *  *  *  repair,  rebuild  or  replace 
property  lost  or  damaged  with  ether  of  like  kind  or 
quality  within  a  reasonal^  time,,  on  giving  notice 
within  thirty  days  after  the  receipt  of  the  proofs 
herein  required  of  its  intention  so  to  do.* ^  The  only 
notice  ever  given  to  the  bank  by  the  appellant  of  its 
intention  to  exercise  its  right  to  rebuild  the  property 
is  contained  in  a  letter  dated  May  26,  1905,  which  is 
as  follows:  **Mt.  Sterling,  Ky^  May  26th,  1905. 
Hazard  Bank,  Hazard,  Ky. — Gentlemen:  I  am  in 
receipt  of  letter  from  the  company  with  regard  to 
loss  under  policy  122787,  requesting  me  to  advise  you 
that  the  award  of  the  appraisers  is  not  satisfactory, 
and  that  the  company  will  exercise  its  right  to  repair 
or  replace  the  building  as  stipulated  in  the  policy, 
unless  you  are  willing  to  accept  what  it  would  cost 
us  to  repair  the  building.  The  company  authorizes 
me  to  make  you  a  cash  offer  of  $1,200  as  a  compro- 
noiBe.  Kindly  advise  me  promptly  whether  or  not  you 
accept  this  proposition,  so  that  I  may  have  draft  sent 
forward  at  onoe^  and  in  the  event  you  decline  I  can 
start  Mr.  Williams  on  the  job,  as  I  have  already  agreed 


Digitized  by 


Google 


Vol  12&}     SKPTEMBER  TEBM,  1907.  735 

OerBian  IjMk  €a  v.  Hazard  Bftnk. 

irith  him  to  do  the  work  in  case  you  prefer  that  we 
repair  the  btuIdiDg.  Awaiting  your  adviees,  I  am, 
yours  very  truly,  (Signed)  Jno.  L.  Coleman,  General 
Agent. '^  This  clearly  was  not  a  proper  or  sufficient 
notice  of  an  election  to  rebuild.  In  insurance  con- 
tracts, as  in  all  other  contracts,  it  is  incumbent  upon 
the  parties  to  deal  with  each  other  in  a  plain,  simple, 
and  straightforward  manner,  and,  where  an  election 
is  to  be  exercised  imder  a  contract,  notice  should  be 
made  in  such  manner  as  to  leave  no  doubt  in  the  mind 
of  the  opposite  party  of  an  intention  to  exercise  it. 
The  election  to  exercise  the  given  right  may  not  be 
coupled  with  some  other  proposition  to  be  accepted 
by  the  opposing  party  in  lieu  of  the  exercise  of  the 
given  right.  To  come  to  the  question  in  hand,  if  the 
insurance  company  desired  to  exercise  the  right  to 
rebuild  the  property,  a  right  which  it  undoubtedly 
had,  it  should  have  exercised  it  by  giving  a  plain, 
unambiguous  notice  of  its  intention,  and  not  under- 
taken to  use  the  privilege  of  rebuilding  as  a  means  to 
force  the  insured  to  accept  a  compromise.  In  the  13 
Am.  &  Eng;  EncyL  of  Law,  pp.  379-380,  it  is  said: 
*' Intention  to  rebuild  or  repair  must  be  declared  as 
prescribed  by  the  policy,  within  the  time  fixed  therein, 
or,  if  no  time  is  fixed,  in  a  reasonable  time ;  and  in 
ease  delivery  of  proofs  to  an  agent  is  a  sufficient 
service  thereof,  the  time  runs  from  such  delivery 
notwithstanding  the  omission  of  such  agent  to  for- 
ward them.  In  case  the  proofs  are  returned  for 
correction  and  corrections  are  made,  the  time  does 
not  begin  to  run  until  the  corrected  proofs  are  de- 
Mvered-  Unless  the  policy  provides  the  manner  in 
which  the  option  shall  be  exercised,  any  acts  mani- 
festing the  choice  of  the  insurer  will  amount  to  an 
election*    But  the  election  to  rebuild  or  repair,  in 
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order  to  be  available  as  a  defense,  must  be  clear  and 
distinct,  and  must  be  carried  out  within  a  reasonable 
time.  Where  the  policy  permitted  the  insurer  to 
rebuild  unless  the  insured  should  prefer  money,  mak- 
•  ing  no  response  to  a  notice  of  election  to  rebuild  was 
held  equivalent  to  a  statement  of  no  preference.  The 
insurer  may  not  couple  an  election  to  repair  with  an 
offer  to  compromise.''  When  the  mechanic,  sent  by 
the  insurance  company  to  Hazard  to  repair  the  build- 
ing, reached  the  place  in  July,  1905,  he  found  the 
building  had  already  been  repaired  in  large  part  by 
the  bank.  The  company  having  failed  to  give  the 
notice  of  its  intention  to  repair  required  by  the  policy, 
it,  of  course,  could  not  exercise  it,  and  the  bank  had  a 
right,  after  the  expiration  of  the  time  in  which  the 
notice  could  be  given,  to  go  on  and  repair  the  building 
itself,  as  it  did. 

The  award  sued  on  is  assailed  on  the  ground  that 
Jesse  Morgan,  the  appraiser  selected  by  the  bank,  was 
a  stockholder  and  director  therein,  and  one  of  its 
attorneys  at  the  time  he  acted  as  appraiser,  and  that 
A.  S.  Henry,  who  was  the  umpire  selected,  was  in- 
competent to  act,  and  that  the  award  made  by  Morgan 
and  Henry  was  not  signed  in  the  presence  of  Wil- 
liams, the  other  appraiser;  and  for  the  additional 
reason  that  the  umpire,  Henry,  did  not  rely  upon  his 
own  judgment  as  to  the  amount  of  damage,  but  con- 
sulted with  an  outside  person,  a  professional  car- 
penter whom  he  secured  to  come  from  Lexington, 
Ky.,  and  view  the  premises.  The  appellant  wholly 
failed  to  establish  by  any  evidence  that  Morgan  was 
an  incompetent  appraiser,  or  interested  in  the  bank 
at  the  time  he  was  chosen  and  acted  as  appraiser, 
but,  on  the  contrary,  its  evidence  aflSrmatively  dis- 
proves the  disqualification  of  the  appraiser  relied  on. 
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In  SO  far  ^  as  Henry,  the  umpire,  was  concerned,  we 
think  his  position  and  action  in  the  premises  are  not 
subject  to  adverse  criticism.  The  evidence  shows 
that  he  was  an  experienced  man  of  affairs,  although 
not  a  professional  builder  or  carpenter.  He  notified 
the  two  appraisers  who  selected  him  that  he  would 
only  agree  to  act  upon  the  condition  that  he  could 
call  in  an  expert  builder  to  consult  with  and  advise 
him  as  to  the  amount  of  the  loss.  As  a  proposition  of 
law,  such  a  course  is  reasonable  and  propef ;  for  after 
all  the  appraiser  exercises  his  own  judgment  in  the 
premises,  and  either  accepts  or  rejects  the  advice  he 
may  receive,  as  he  sees  proper.  Hall  v.  Norwalk  Fire 
Insurance  Co.,  57  Conn.  105,  17  Atl.  356;  Bangor 
Savings  Bank  v.  Niagara  Fire  Insurance  Co.,  85  Me. 
68,  26  Atl.  991,  20  L.  R.  A.  650,  35  Am.  St.  Rep.  341. 
The  fact  that  the  umpire  and  one  of  the  appraisers 
made  the  award  is  in  accordance  with  the  terms  of 
the  policy,  which,  on  this  subject,  is  as  follows:  **The 
said  appraisers  shall  first  select  a  competent  and  dis- 
interested umpire,  who  shall  act  with  them  in  matters 
of  differences  only.  The  award  of  any  two  of  them, 
made  in  writing,  in  accordance  with  this  agreement, 
shall  be  binding  upon  both  parties  to  this  agreement 
as  to  the  amount  of  the  loss.''  This  disposes  of  the 
whole  of  appellant's  defense,  and  we  are  of  opinion 
that  the  trial  court  correctly  awarded  the  bank  a  per- 
emptory instruction,  at  the  close  of  defendant's  evi- 
dence, to  find  for  it  the  amoulit  awarded. 
Judgment  aflBrmed. 
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CASE)  87.— ACTION  BY  T.  J.  DOUGLASS  AND  OTHERS 
AGAINST  A-  A.  HAZELRIGG,  COUNTY  JUDGE, 
AND  OTHERS  TO  REQUIRE  HIM  TO  ACCEPT  THE 
BOND  OP  SAID  DOUGLASS  AS  ROAD  SUPER- 
VISOR.—October  17. 

Hazelrigg,  County  Judge,  etc.  v. 
Douglass,  etc. 

Appeal  from  Montgomery  Circuit  Court 

A.  W.  Young,  Circuit  Judge. 

Judgment  for  plaintiffs,  defendants  appeal — ^Re- 
versed. 

1.  Criminal  Law — Appeal — Supersedeas — Operation  and  Effect — 
Criminal  Code  Prac,  section  348,  provides  that  an  appeal  in 
a  prosecution,  for  a  misdemeanor,  must  be  prayed  during  the 
term  at  which  the  Judgment  is  rendered,  and  shall  be  granted 
on  condition  that  the  record  be  lodged  with  the  clerk  of  the 
Court  of  appeals  within  60  days  after  Judgment.  Section  349 
provides  that  the  appeal  shall  not  suspend  the  execution  of 
the  Judgment,  unless  defendant  execute  before  the  clerk  of  the 
circuit  court  a  bond  for  the  payment,  if  the  judgment  be 
affirmed,  of  the  fine  and  costs,  and  cause  the  same  to  be 
copied  into  the  transcript,  on  which  being  lodged  with  the 
clerk  of  the  court  of  appeals  he  shall  issue  a  certificate  that 
execution  of  the  Judgment  is  suspended.  Held,  That  the  Judg- 
ment appealed  from  was  suspended  on  the  execution  of  the 
bond,  and  not  only  from  the  time  of  filing  the  transcript 
with  the  clerk  of  the  court  of  appeals  and  issuance  of  his 
certificate. 

a.  Same. — Constitution  section.  227  provides  that  the  Judges  of 
the  county  court.  Justices  of  the  peace,  and  other  officers 
named  shall  be  subject  to  indictment  for  malfeasance  in 
offiice  or  willful  neglect,  and,  on  conviction,  that  their  re- 
spective offices  shall  become  vacant,  but  that  any  such  officer 
shall  have  the  right  to  appeal  to  the  court  of  appeals.  Ky. 
Stats.,  1903,  section  3748,  enacted  in  pursuance  o*  section  227, 
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provides  that  any  such  ofllcer  on  conviction  shall  be  fined 
as  therein  prescribed,  and  that  t%e  office  held  by  him  shall 
become  vacant,  but  th^at  he  may  appeal  to  a  coart  of  appeals. 
Held,  That  where,  on  conviction  of  a  member  of  the  fiscal 
court  of  malfeasance  in  office  and  Judgment  entered  impos- 
ing a  fine  and  declaring  his  office  vacant,  he  appealed,  and 
executed  a  supersedeas  bond,  the  operation  of  the  Judgment 
was  thereby  suspended,  both  as  to  ti.e  fine  and  the  y&cstUm 
of  his  office,  and  that,  pending  appeal,  he  was  entitled  to 
perform  the  duties  of  his  office. 

C.  C.  TURNER,  attorney  for  appellant. 

J.  H.  HAZELRIGG  of  counsel. 

POINTS   AND  AUTHORITIES   CITED. 

1.  Election  of  road  supervisor.     (Ky.  Stats.,  1837.) 

2.  Right  of  justice  of  peace  to  act  pending  appeal  from  judg- 
ment of  ouster.     (Criminal  Code,  349.) 

8.  The  act  of  1851  has  not  been  repealed,  either  expressly  or 
by  implication.  (Acte  1850-51,  vol.  1,  p.  385;  Constitution  1850, 
article  4,  section  36;  Acts  1853-54,  vol.  1,  p.  92.) 

4.  Did  the  adoption  of  that  Code  repeal  section  3  of  Act  1851. 
(Payne  v.  Conner,  3  Bibb,  181;  Patterson  v.  Caldwell,  1  Met,  489; 
Grigsby  V.  Barr,  14  Bush,  330;  Commonwealth  v.  Watts,  84 
Ky.  545. 

5.  Is  judgment  of  ous>ter  a  self-executing  judgment,  and  what  is 
meaning  of  section  227,  Constitution.  (Section  227,  Constitution 
of  Ky.;  Ky.  Stats.,  3748.) 

6.  Self-executing  judgments  may  be  suspended  in  Kentucky. 
(Elizabethtown,  etc.,  R.  R.  Co.  v.  Ashland,  etc,.  Street  Railway 
Company,  94  Ky.,  478;  Civil  Code,  747.) 

W.  B.  WHITE,  attorney  for  appellee. 

LEWIS  APPESISON  and  PREWITT  &  8ENFP  of  counsel. 

POINTS  AND  AUTHORITIES. 

1.  A  judgmetvt  of  convlcti<Hi  of  a  misdemeanor  is  in  no  state 
of  case  suspended  until  the  issual  of  the  supersedeas  by  the 
clerk  of  the  court  of  appeals.  (Criminal  Code,  sec.  349;  Com- 
monwealth V.  Howard,  81  Ky.,  57.) 
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*  *  •  • 

2.  The  act  of  1851,  relative  to  proceedings  against  officers,  has 
long  since  been  repealed  by  the  Codes  and  Statutes.  (Broadus 
V.  Broadus,  10  Bush,  299;  Parish  v.  Ferguson,  83  Ky.,  18;  Patter- 
son V.  Commonwealth,  86  Ky.,  313;  Gorham  v.  Luckett,  6  B.  M., 
146;  Bohannon  v.  Commonwealth,  95  Ky.  334;  Treasurer,  etc.,  v. 
Stone,  19  Ky.  Law  Rep.,  246;  Commonwealth  v.  Grinstead,  108 
Ky.,  59;  Sutherland's  Statutory  Construction,  2  Ed.,  sections 
269.  270.  271.) 

3.  A  Judgment  of  ouster  on  conviction  for  malfeasance  can  not 
be  superseded.  (Elliott  on  Appellate  Procedure,  sections  392  and 
393;  2  Cyc,  p,  908;  Tyler  v.  Presly,  72  Cal.,  290;  Walls  v. 
Palmer,  64  Ind.,  493;  State  v.  Woodson,  128  Mo.,  497;  Mayor  ▼. 
Shaw,  14  Ga.,  162;  Fawcett  v.  Superior  Court,  15  Wash.  342.  55 
Am.  St.  Rep.  894;  People  v.  Stephens,  98  Mich.,  218;  Allen  ▼. 
Church,  101  Iowa.  116;  State  v.  Meeker,  19  Neb,,  444;  9  Cyc,  p. 
865;   State  v.  Poindexter,  86  Pac.  Rep.,  176. 

Opinion  of  the  Court  by  Judge  Carroll — Revers- 
ing. 

The  principal   question   involved  in  this  case   is 
whether  or  not  a  public  officer  who  has  been  indicted 
and  convicted  of  malfeasance  in  office,  and  a  judgment 
entered  upon  the  verdict  declaring  his  office  vacant, 
may  suspend  the  operation  of  the  judgment  by  an 
appeal  and  execution  of  a  supersedeas  bond,  whereby 
pending  the  appeal  he  may  perfoim  the  duties  of  the 
office.    The  question  comes  up  in  this  way :  The  fiscal 
court  of  Montgomery  county  is   composed   of  the 
county  judge  and  six  justices ;  thus  making  it  neces- 
sary that  four  of  the  court,  if  all  the  members  are 
present,  shall  vote  in  favor  of  a  proposition  before 
it  carries.    On  September  22,  1906,  three  of  the  mem- 
bers of  the  fiscal  court  were  tried  before  a  jury  and 
convicted  of  malfeasance  in  office;  a  fine  of  $350 
being  assessed  against  each  of  them,  except  one  who 
was-  fined  $100.     The  judgment  entered  upon  the 
verdict,  in  addition  to  imposing  the  penalty  fixed  by 
the  jury,  adjudged  that  ^'the  offices  held  by  said 
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defendauta  be,  and  they  are  here,  declared  to  be  for- 
feited and  vacant,  to  all  of  which  the  defendants  each 
object  and  except,  and  pray  an  appeal  to  the  Court 
of  Appeals,  which  is  granted."  On  the  same  day  each 
of  them  executed  a  suflBicient  appeal  bond  before  the 
clerk  of  the  circuit  court.  On  October  6th  an  election 
was  held  by  the  fiscal  court  for  the  purpose  of  elect- 
ing a  road  supervisor.  All  the  members  of  the  court, 
including  those  who  had  been  convicted,  were  present. 
The  three  convicted  justices  and  the  county  judge 
declined  to  vote  for  appellee  Douglass,  who  was  a 
candidate,  but  he  received  the  votes  of  the  other  three 
members  of  the  court.  If  the  justices  convicted  had 
a  right  to  participate  in  his  election,  he  did  not  receive 
the  votes  of  a  majority  of  the  court  who  were  present 
and  was  not  elected.  If  the  convicted  members  were 
not  entitled  to  vote,  then  the  other  three  and  the 
county  judge  constituted  a  quorum,  and,  having  re- 
ceived the  votes  of  three,  he  was  elected.  Afterwards 
the  county  judge  refused  to  permit  Douglass  to 
qualify  as  supen-isor,  upon  the  ground  that,  as  all 
the  members  of  the  courlt  were  present  and  entitled 
to  vote,  he  did  not  receive  the  vote  of  a  majority,  and 
hence  was  not  entitled  to  the  oflBce.  Thereupon  Doug- 
lass brought  this  action  against  the  appellant,  who 
was  county  judge,  to  require  him  to  accept  his  bond. 
The  lower  court  held  that  Douglass  was  legally 
elected,  and  directed  the  county  judge  to  permit  him 
to  qualify.  From  that  judgment^  the  county  judge 
prosecutes  this  appeal. 

Preliminary  to  the  main  question,  the  point  is 
raised  that  although  it  may  be  conceded  that,  if  the 
convicted  justices  had  perfected  their  supersedeas 
bond  previous  to  the  time  the  court  met  for  the  pur- 
pose of  electing  a  supervisor,  and  have  thus  sus- 
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pended  the  judgment  removing  them  from  office,  yet, 
as  they  had  failed  to  perfect  the  appeal  so  as  to 
authorize  the  issual  of  a  supersedeas,  the  judgment  of 
the  circuit  court  stood  in  full  force  and  eflFect  against 
them.  Cr.  Code  Prac.  section  348,  provides  that  in 
cases  of  this  character  ''the  appeal  must  be  prayed 
during  the  term  at  which  the  judgment  is  rendered 
and  shall  be  granted  upon  the  condition  that  the 
record  be  lodged  in  the  clerk's  office  of  the  Court  of 
Appeals  within  sixty  days  after  the  judgment."  Sec- 
tion 349  reads:  ''The  appeal  shall  not  suspend  the 
execution  of  the  judgment  unless  the  defendant  cause 
to  be  executed  before  the  clerk  of  the  circuit  court  a 
covenant  by  good  surety  to  be  approved  by  said  clerk 
for  the  payment  in  case  the  judgment  be  affirmed  of 
the  fine  and  costs  of  the  appeal  and  all  damages 
thereon  *  *  *  and  cause  said  covenant  to  be  copied 
into  the  transcript  upon  which  being  lodged  with  the 
clerk  of  the  Court  of  Appeals  he  shall  issue  a  cer- 
tificate that  execution  of  the  judgment  is  suspended." 
The  justices  upon  the  day  the  judgment  was  entered 
executed  in  the  manner  provided  in  section  349  the 
bond  mentioned  in  that  section;  but,  the  clerk  being 
unable  to  prepare  the  transcript,  it  was  not  filed  in 
the  office  of  the  clerk  of  the  Court  of  Appeals  until 
October  19th,  on  which  day  he  issued  the  certificate 
in  conformity  to  this  section. 

It  is  the  contention  of  appellee  that,  under  these 
Code  provisions,  the  judgment  in  misdemeanor  cases 
is  not  suspended  by  the  execution  of  a  bond,  nor  until 
the  transcript  has  been  lodged  with  the  clerk  of  the 
Court  of  Appeals,  and  he  has  issued  his  certificata 
In  this  contention  we  cannot  concur.  The  Code  allows 
the  defendant  to  prosecute  an  appeal.  It  provides 
how  it  shall  be  done,  and  declares  that  "the  appeal 
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shall  not  suspend  the  execution  of  the  judgment 
unless  the  defendant  cause  to  be  executed  before  the 
clerk  of  the  circuit  court  a  covenant  by  good  surety," 
conditioned  that  the  judgment  shall  be  paid  in  case 
it  is  affirmed.  The  execution  of  this  bond  suspends 
the  execution  of  the  judgment  provided  the  record  is 
lodged  with  the  clerk  of  the  Court  of  Appeals  within 
60  days  after  the  judgment.  When  the  defendant  has 
executed  his  bond,  all  that  he  is  then  required  to  do 
to  bring  the  case  before  this  court  is  to  file  the  record 
within  the  time  allowed.  It  was  certainly  not  in- 
tended by  these  provisions  of  the  Code,  giving  the 
judgment  defendant  an  appeal  and  a  specified  time 
in  which  to  file  his  record,  to  say  to  him  that,  although 
he  might  execute  the  bond  required  and  use  every 
effort  to  have  the  clerk  of  the  circuit  court  copy  the 
record  so  that  he  could  file  it  within  the  60  days,  after 
execution  of  the  bond,  and  before  the  clerk  had  time 
to  make  out  the  record,  the  collection  of  the  judgment 
might  be  enforced  by  levy  upon  his  property  or  by 
taking  custody  of  his  person.  If  this  could  be  done, 
it  would  deny  to  the  judgment  defendant  an  opportu- 
nity to  enjoy  the  benefits  conferred  by  the  right  of 
appeal.  Although  the  defendant  might  do  everything 
the  Code  required  of  him  to  stay  proceedings  pending 
an  appeal,  he  would  be  deprived  of  all  the  substantial 
rights  arising  from  hi^  appeal,  if  the  payment  of  the 
fine  could  be  exacted  or  the  punishment  of  imprison- 
ment inflicted  during  the  time  required  by  the  clerk 
in  the  preparation  of  the  transcJript.  What  advantage 
would  it  be  to  a  defendant  to  execute  bond  and  prose- 
cute an  appeal,  and  file  his  record  within  the  time 
allowed,  if  immediately  upon  the  rendition  of  the 
judgment,  and  before  the  clerk  could  possibly  prepare 
the  transcript  for  filing  in  the  office  of  the  clerk  of 
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the  Court  of  Appeals,  he  might  be  arrested  under  the 
judgment  and  placed  in  jail,  and  required  to  remain 
there  until  he  had  served  out  the  sentence  imposed 
if  the  clerk  failed  to  deliver  the  transcript  until  the 
term  of  his  imprisonment  fixed  in  the  judgment  had 
expired;  or,  if  the  judgment  was  for  a  fine,  it  might 
be  collected  by  execution  and  paid  unto  the  State 
treasury  by  the  collecting  oflBcer  within  the  60  days 
allowed  to  file  the  transcript,  and  before  the  clerk 
had  prepared  the  same.  This  construction  would 
utterly  destroy  the  purpose  and  effect  of  the  provi- 
sions allowing  an  appeal  and  place  the  defendant  in 
virtually  the  same  attitude  as  if  the  right  of  appeal 
was  denied.  Our  conclusion  is  that,  upon  the  exe- 
cution of  the  bond  before  the  circuit  clerk,  the  judg- 
ment is  suspended,  and  no  proceedings  can  be  taken 
under  it  for  60  days  from  the  date  of  the  judgment. 
If  within  that  time  the  record  is  filed  in  the  clerk's 
office  of  this  court,  it  goes  without  saying  that  no 
action  can  be  taken  towards  enforcing  the  judgment 
until  the  appeal  has  been  disposed  of  by  this  court 
If  the  record  is  not  filed  within  the  60  days,  the 
suspended  judgment  is  restored  to  life,  and  such  pro- 
ceedings may  be  had  as  if  no  bond  had  been  executed. 
Commonwealth  v.  Howard,  81  Ky.  57.  The  require- 
ment of  section  349  that  the  clerk  of  the  Court  of 
Appeals  shall  issue  a  certificate  that  execution  of  the 
judgment  is  suspended  is  merely  intended  to  notify  all 
persons  who  might  desire  to  enforce  the  collection  of 
the  judgment  that  the  defendant  has  perfected  his 
appeal  by  filing  the  record  within  the  60  days ;  so  that, 
if  a  removed  officer  can  stay  a  judgment  of  ouster 
against  him  by  superseding  the  judgment  and  per- 
fecting the  appeal,  the  justices  by  the  execution  of 
the  bond  on  Seeptember  22d  were  qualified  to  par- 
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ticipate  as  members  of  the  fiscal  court  in  the  election 
of  a  road  supervisor  on  October  6th. 

This  brings  us  to  a  consideration  of  the  principal 
question.  Section  227  of  the  Constitution  provides 
that  ''the  judges  of  the  county  court,  justices  of  the 
peace,  sheriffs,  coroners,  surveyors,  jailers,  assessors, 
county  attorneys  and  constables  shall  be  subject  to 
indictment  and  prosecution  for  misfeasance  or  mal- 
feasance in  office  or  wilful  neglect  in  the  discharge 
of  official  duties  in  such  mode  as  may  be  prescribed 
by  law;  and  upon  conviction  his  office  shall  become 
vacant ;  but  such  officer  shall  have  the  right  of  appeal 
to  the  Court  of  Appeals. '^  Pursuant  to  this  section, 
the  General  Assembly  enacted  section  3748  of  the  Ken- 
tucky Statutes  of  1903,  which,  after  copying  a  portion 
of  the  section  of  the  Constitution  quoted,  provides 
that  the  officer  guilty  shall  upon  conviction  **be  fined 
in  any  sum  not  less  than  one  hundred  nor  more  than 
one  thousand  dollars  and  upon  such  conviction  the 
office  held  by  such  person  shall  become  vacant,  and 
the  judgment  of  conviction  shall  so  recite,  but  such 
officer  shall  have  the  right  of  appeal  to  the  Court  of 
Appeals."  In  behalf  of  the  officers,  it  is  insisted  that 
the  ouster  is  a  part  of  the  judgment  of  conviction, 
and  that,  as  an  appeal  is  allowed,  it  contemplates  an 
appeal  from  the  whole  judgment — not  merely  a  part 
of  it — and  that  the  execution  of  the  appeal  bond 
suspends  the  entire  judgment.  On  the  other  hand, 
the  argument  is  made  that  the  supersedeas  bond 
merely  stays  the  execution  of  so  much  of  the  judg- 
ment as  imposed  a  fine;  and  the  judgment  removing 
an  officer  from  office  is  self-executing,  and  nothing 
is  required  on  the  part  of  any  official  to  carry  it  into 
effect;  that  a  supersedeas  is  only  intended  to  become 
operative  as  to  that  part  of  a  judgment  which  is  to 
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be  executed  by  some  ministerial  officer  in  its  enforce- 
ment or  collection,  as  by  levying  upon  the  property 
of  the  defendant,  or  taking  his  person  into  custody. 
There  is  a  good  deal  to  be  said  on  both  sides  of  this 
proposition;  but  our  conclusion  is  that  the  execution 
of  the  supersedeas  suspends  the  whole  judgment 
until  the  appeal  is  disposed  of.  It  is  a  most  signifi- 
cant fact  that  the  sections  of  the  Constitution  and 
statute  under  which  prosecutions  like  this  may  be 
maintained  provide  that  the  convicted  officer  shall 
have  the  right  of  appeal  to  the  Court  of  Appeals.  It 
is,  we  think,  manifest  that  this  allows  an  appeal, 
not  only  from  the  judgment  imposing  a  fine  or  im- 
prisonment, but  also  from  so  much  of  the  judgment 
as  vacates  the  office.  There  is  no  express  provision 
of  the  Code  or  statute  allowing  a  supersedeas  in  pro- 
ceedings of  this  character,  nor,  indeed,  is  there  in 
any  other  case.  The  right  to  suspend  a  judgment  by 
the  execution  of  a  bond  pending  the  appeal  is  allowed 
in  general  terms  by  the  Code;  and  with  few,  if  any, 
exceptions,  every  judgment  for  the  recovery  of 
money,  whether  in  civil  or  criminal  proceedings,  that 
may  be  appealed  from  may  be  suspended  pending  the 
appeal ;  the  general  rule  being  that  a  supersedeas  does 
not  annul  the  judgment,  but  only  suspends  its  efficacy 
while  it  continues  in  force.  Runyon  v.  Bennett,  4 
Dana,  598,  29  Am.  Dec.  431.  This  being  conceded,  it 
is  said  that  as  the  judgment  of  ouster  was  self-execut- 
ing, complete  in  itself  when  it  was  entered,  requiring 
no  other  action  to  enforce  it,  the  appeal  bond  could 
not  annul,  vacate,  or  set  it  aside ;  hence  it  did  not  have 
the  effect  of  suspending  that  much  of  the  judgment. 
And  our  attention  is  called  to  a  number  of  authorities 
holding  that  where  a  judgment  or  decree  executes 
itself — that  is,  where  no  act  of  a  ministerial  officer  is 
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necessary  to  put  it  into  effect — the  supersedeas  does 
not  alter  the  state  of  things  created  by  the  judgment 
from  which  the  appeal  is  prosecuted.  Elliott  on 
Appellate  Procedure,  sections  392,  393;  State  v. 
Woodson,  128  Mo.  497,  31  S.  W.  105;  Walls  v.  Palmer, 
64  Ind.  493;  Fawcett  v.  Superior  Court,  15  Wash. 
342,  46  Pac.  389,  55  Am.  St.  Eep.  894;  Allen  v.  Church, 
101  Iowa,  116,  70  N.  W.  127.  It  may  be  conceded  that 
under  the  rule  prevailing  in  this  State  as  to  the  effect 
of  a  supersedeas  that  if  a  judgment  is  what  may  be 
called  self-executing,  requiring  no  process  or  further 
order  of  court  to  make  it  effective,  there  would  be 
nothing  that  the  supersedeas  could  operate  upon  to 
suspend;  and  hence  the  judgment  would  necessarily 
become  at  once  effective,  although  an  exception  to 
this  general  rule  seems  to  have  been  made  in  the 
matter  of  injunctions.  Smith  v.  Western  Union  Tel. 
Co.,  83  Ky.  269,  7  Ky.  Law  Rep.  22;  Elizabethtown  R. 
Co.  V.  Ashland  St.  Ry.  Co.,  92  Ky.  478,  22  S  W.  855, 
15  Ky.  Law  Rep.  258.  Conceding  that  a  judgment  of 
court  vacating  an  office  is  self-executing  in  the  sense 
that  no  further  action  is  needed  to  make  it  effective, 
nevertheless  the  Constitution  and  statute  giving  the 
oflBcer  a  right  to  appeal  to  the  Court  of  Appeals  from 
the  judgment  evidently  means  that  he  shall  have  the 
right  to  appeal  from  both  the  judgment  inflicting  the 
fine  and  the  judgment  of  ouster^  and  the  right  to  stay 
the  entire  judgment  pending  the  appeal.  Indeed,  it 
might  well  be  said  that  so  much  of  the  judgment  as 
vacates  the  office  is  merely  incidental  to  and  follows 
that  part  of  the  judgment  imposing  the  fine, — as,  if 
the  officer  is  not  fined,  he  cannot  be  removed  from 
office;  if  he  is  fined,  his  removal  follows  as  a  matter 
of  course.  Again,  it  would  be  giving  to  the  convicted 
officer  very  inadequate  relief  to  say  that  he  might 
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appeal  f  rx)m  the  judgment  vacating  his  office,  and  yet 
be  deprived  of  the  office  by  the  judgment  of  the 
inferior  court,  although  that  judgment  might  be  re- 
versed and  entirely  set  aside  by  the  judgment  of  the 
appellate  court  Then,  too,  if  the  judgment  of  ouster 
became  at  once  effective  upon  entering  the  judgment 
in  the  lower  court,  a  vacancy  in  the  office  would  exist 
that  might  be  at  once  filled  by  the  appointing  power, 
and  if  afterwards,  and  before  the  term  expired,  the 
judgment  vacating  the  office  was  set  aside  by  the 
appellate  court,  it  would  seem  necessarily  to  follow 
that  its  effect  would  be  to  restore  the  ousted  officer 
to  his  office.  This  ji^ould  result  in  having  two  claim- 
ants for  the  same  place,  and  cause  unnecessary  con- 
fusion and  disorder  in  the  conduct  of  the  public 
business. 

It  is  suggested  that  when  a  public  official  has  been 
indicted  and  found  guilty  of  a  grave  offense,  and 
judgment  has  been  pronounced  depriving  him  of  the 
office  in  the  conduct  of  which  hd  committed  the  mal- 
feasance, he  ought  not  thereafter  to  be  allowed  by 
suspending  the  judgment  to  discharge  the  duties  of 
tlie  office  during  an  appeal;  thereby  defeating  the 
course  of  the  law  tliat  took  from  him  the  office  he  had 
disiriaced.  A  sufficient  answer  to  this  is  that,  in  the 
aJi/iinistration  of  justice,  under  our  procedure,  no 
jutlmnent  of  an  inferior  tribunal  can  be  deemed  to 
finiilly  adjudge  the  rights  of  the  parties  when  the  per- 
son, ^jr^ainst  whom  it  is  entered  prosecutes  within  the 
lime  and  in  the  manner  allowed  by  law  an  appeal  to 
a  court  having  jurisdiction  ta  revise  it.  Neither 
public  policy  nor  the  ends  of  justice  would  be  pro- 
moted by  denying  to  a  public  official  the  right  to  test 
the  validity  of  a  judgment  against  him;  and  it  is 
difficult  to  understand  upon  what  principle  it  can  be 
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maintained  that  such  officer  may  appeal  from  so  much 
of  the  judgment  as  imposes  a  trifling  fine,  fully  pro- 
tecting his  rights  by  the  execution  of  a  bond,  and 
yet  be  denied  the  more  important  right  to  save  his 
office  until  the  judgment  of  the  lower  court  can  be 
reviewed. 

Upon  the  whole,  we  are  of  the  opinion  that  the  fair 
meaning  of  the  constitutional  provision  allowing  an 
appeal  carries  with  it  the  right  to  suspend  the  judg- 
ment; and  that,  during  the  pendency  of  the  appeal, 
neither  the  judgment  imjwsing  the  fine  nor  vacating 
the  office  becomes  effective. 

Wherefore  the  judgment  is  reversed,  with  direc- 
tions for  proceedings  in  conformity  with  this  opinion. 


CASE  88.— ACTION  BY  THE  WESTERN  MANUFACTURING 
CO.  AGAINST  COTTON  &  LONG  UPON  A  WRIT- 
TEN CONTRACT.— October  17. 

Western  Manufacturing  Go.  v. 
Cotton  &tLong 

Appeal  from  Madison  Circuit  Court. 

J.  M.  Benton,  Circuit  Judge. 

Judgment   for   defendants,   plaintiff  appeals— Af- 
firmed. 

1.  Contracta — ^Validity  of  Assent — ^Fraud. — ^A  written  contract 
msj  be  impeached  for  fraud  practiced  either  in  it«  execirtion 
or  in  its  obtention. 

2.  Cancellation  of  Instruments — Fraud — Sufficiency  of  Evidence. 
— ^Frand  or  mistake,  to  set  aside  a  written  contract,  must 
b«  established  by  subdtantitl  and  satidfoctory  proof. 
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3.  Ck)ntracts — Execution — ^Fraud. — ^Where  a  person  by  ostensibly 

reading  a  contract  to  another  obtains  his  signature  to  an 
agreement  materially  different  from  the  reading,  it  is  a 
fraud  which  invalidates  the  contract. 

4.  Principal  and  Agent— Liability  to  Third  Person— Fraud  of 
Agent. — Where  a  principal  accepts  an  order  for  goods  ob- 
tained by  an  agent,  it  is  bound  by  the  agent's  acts  in  obtain- 
ing it,  although  he  violated  the  principal's  instructions. 

J.  C.  &  D.  M.  CHENAULT  for  appellant. 

1.  Appellee  Cotton  admits  that  he  can  read  and  write;  without 
the  admission  this  court  would  presume  him  competent  to  con- 
tract and  fully  protect  himself  in  the  absence  of  proof  to  the 
contrary. 

2.  The  only  way  to  avoid  the  terms  of  the  writing  signed  is  on 
the  grounds  of  fraud  or  mistake. 

3.  As  to  the  question  of  fraud,  it  is  a  well  settled  principle 
throughout  the  country,  that  to  show  fraud,  one  must  show  that 
he  was  deceived  in  something,  concerning  whlcn  he  bad  no 
means  of  knowledge,  and  that  he  had  a  right  to  rely  upon  what 
was  told  him  concerning  it. 

AUTHORITIES  CITED. 

Blanchard  v.  Moore,  4  J.  J.  Marshall,  473;  Re3^olds  v.  Palmer, 
21  Fed.  Rep.,  433;  Parson  "on  Contracts,  9  Ed.,  vol.  2,  p.  491; 
Trammill  v.  Ashworth,  99  Va.  646.  39  S.  E.  593;  Short  v.  Pierce. 
11  Utah,  29;  Dalton  v.  Hood,  34  Pa.  State,  365:  Cooley  on  Torts, 
588;  Rice  v.  Ward,  Ohio  Dec;  Spencer  v.  King,  5  Ohio  Dec,  113; 
Marshall  v.  Rech,  etc.,  1  Dana,  611;  Moore  v.  Turbenill,  2 
Bibb.  602. 

J.  TEVIS  COBB  for  appellees. 
(No  brief  in  the  record.) 

Opinion  of  the  Oouet  by  Chief  Justice  O'Rear — 
AflSrming. 

Appellant,  a  mannfacturer  of  jewelry  in  Minneap- 
olis, Minn.,  sent  its  drummer  into  the  country  to  make 
sales  of  its  wares  to  retail  merchants.  He  approached 
appellees,  who  were  conducting  country  stores   in 
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Madison  county,  in  this  State,  and  proposed  to  sell 
them  a  bill  of  the  goods.  Appellees,  being  doubtful 
whether  there  was  a  market  in  their  locality  for  such 
wares,  declined  to  buy.  The  negotiations  then  took 
the  form  that  the  drummer  proposed  to  place  its 
jewelry  with  appellees  for  sale,  to  be  paid  for  only  in 
the  event  it  was  sold  after  a  fair  trial.  To  this 
proposition  appellees  assented.  A  printed  form  of 
contract  was  then  filled  out  by  the  drummer,  and 
appellees  signed  it  without  reading  it.  Appellee  Cot- 
ton was  the  member  of  the  firm  with  whom  the 
contract  was  made,  and  the  only  member  present  at 
the  negotiations.  He  claims  that  the  contract  was 
read  to  him  by  the  drummer,  ostensibly  containing 
their  agreement  as  to  the  terms  of  the  sale,  and  that 
he  relied  on  the  drummer's  reading  of  it  as  to  its 
contents.  It  turns  out  that  the  contract  signed  was 
materially  different  from  the  reading  in  that  it  evi- 
denced an  absolute  sale  of  the  goods,  with  the  agree- 
ment on  the  part  of  the  purchasers  to  execute  nego- 
tiable notes  in  payment  on  receipt  of  the  consignment. 
Appellees  refused  to  accept  the  goods  or  to  execute 
the  notes.  Whereupon  appellant  brought  this  suit 
upon  the  written  contract  to  recover  the  contract 
price.  The  defense  is  that  the  contract  was  obtained 
by  the  fraud  of  appellant's  drummer,  and  was  not, 
therefore,  the  act  and  deed  of  appellees.  The  case 
went  to  trial  upon  this  issue,  resulting  in  a  judgment 
denying  appellant  any  recovery  on  the  contract 

A  written  contract  may  be  impeached  under  the 
practice  in  this  State  for  fraud  practiced  either  in 
its  execution  or  in  its  obtention.  Whether  the  contract 
contains  the  true  agreement  of  the  parties,  but  was 
induced  by  the  fraudulent  misrepresentation  of  one 
of  them,  or  whether  it  fails  because  of  the  fraud  of 
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a  party  to  state  truly  the  agreement,  such  as  by  sur- 
reptitiously substituting  a  false  paper  for  the  true 
one,  or  by  misreading  the  contents  of  the  paper,  or 
by  force  or  duress,  its  execution  was  procured,  the 
party  not  in  fault,  when  sued  upon  it,  may  plead  the 
fraud  as  a  defense  in  avoidance  of  the  recovery.  Or, 
as  it  was  stated  for  the  court  by  Chief  Justice  Rob- 
ertson in  Tribble  v.  Oldham,  5  J.  J.  Marsh.,  at  page 
142:  ''When  by  fraud  or  misrepresentation  a  written 
memorial  of  a  contract  essentially  variant  from  the 
agreement  actually  made  shall  have  been  imposed  on 
a  party,  the  deed  or  writing  is  not  his.  It  is  not 
obligatory.  And  in  such  cases  the  fraud  or  misrep- 
resentation may  be  proved,  without  contradicting  the 
written  evidence. "  But,  when  it  is  said  that  a  written 
contract  may  be  impeached  for  fraud  or  mistake,  it 
does  not  follow  that  it  can  or  ought  to  be  overturned 
lightly.  The  presumption  is  in  favor  of  the  writing. 
He  who  attacks  it  must  bear  the  burden ;  and  the  rule 
is  that  the  fraud  or  mistake  must  be  established  as 
clearly  existing  by  substantial  and  satisfactory  proof. 
If  the  paper  itself  is  plain  in  its  statements,  easily 
understandable,  and  bears  on  its  face  no  evidence  of 
the  alleged  fraud,  it  operates  by  law  to  merge  all  that 
was  spoken  before,  leading  up  to  its  execution.  All 
that  was  said  then,  and  which  is  not  incorporated 
into  the  document,  must  be  regarded  as  abandoned  or 
jnodified  by  the  terms  finally  written  down  and 
signed.  Such  is  the  very  purpose  of  written  instru- 
ments. It  is  to  make  certain  that  which  may  have 
been  indefinite,  or  about  which  a  dispute  might  arise, 
depending^  for  its  settlpment  upon  fickle  memories  or 
interested  testimony.  As  the  paper  speaks  for  itself, 
cannot  be  misunderstood,  and  forgets  not,  the  law 
looks  with  marked  favor  upon  written  documents 
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as  evidence,  placing  them  ixx  the  highest  category* 
All  this  would  be  undone  if  either  party  were  still  at 
liberty  to  refute  the  writing  by  his  own  mere  word, 
however  trustworthy  he  may  be.  No  rule  could  more 
completely  unsettle  the  law  of  evidence,  built  up  so 
painstaking  and  wisely  by  generations  of  jurists  and 
legislators. 

Still,  the  exception  to  the  rule  against  the  impeach- 
ment by  parol  testimony  of  written  contracts,  namely, 
that  when  procured  by  fraud,  or  by  mutual  mistake 
of  the  parties  the  writing  does  not  embrace  the  true 
agreement,  the  courts  will  set  aside  or  reform  the 
writing,  is  as  important  and  as  just  in  every  sense  as 
the  rule  itself.  The  error  is  sometimes  made  of  sup- 
posing that  a  mere  allegation  of  fraud  or  mistake 
opens  the  written  contract,  and  its  merits  will  then 
depend  upon  the  preponderance  of  the  evidence.  But 
it  should  always  be  borne  in  mind  that  written  docu^ 
ments,  admittedly  signed  by  the  parties  entered  into 
in  solemn  form  and  with  apparent  deliberation— for 
such  the  writing  imports— must  stand,  unless  by 
strong  evidence  of  a  convincing  nature  the  judicial 
mind  is  convinced  that  it  was  obtained  by  fraud,  or 
fails  because  of  the  mutual  mistake  of  the  parties  to 
state  the  true  agreement.  With  these  rules  in  mind, 
the  next  step  is  to  investigate  the  evidence  of  the 
alleged  fraud.  The  written  contract  in  this  case  is 
headed  in  bold  type,  '*Read  this,''  and  tloses  with 
the  statement,  ''I  have  read  this  contract,  have  had 
delivered  to  me  by  your  salesman  a  copy  of  same,  and 
this  is  all  of  the  contract  between  us."  It  is  argued 
that  these  terms  give  strength  to  appellant's  case, 
and  weakeia  appellees'.  .  But  it  must  be  remembered 
that  appellee  Cotton  says  the  contract  was  not  read 
by  him  at  all,  but  was  ostensibly  read  to  him  by  appel- 
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lant's  agent.  Unless,  therefore,  the  statements  men- 
tioned were  correctly  read  to  appellee,  their  presence 
in  the  contract  would  constitute  evidence  of  the  at- 
tempted fraud,  instead  of  a  purpose  to  call  attention 
to  the  contents  of  the  instrument.  Indeed,  all  written 
contracts  are  supposed  to  be  read  over  by  the  parties 
before  signing;  and  it  is  the  law  that  the.  writing  is 
the  whole  contract. 

The  quoted  clauses  do  not  help  appellant's  case 
under  all  the  facts  disclosed  in  the  testimony.  Appel- 
lant's drummer  denied  having  made  the  sale  on  the 
terms  claimed  by  appellees,  but  says  he  sold  on  the 
terms  stated  in  the  writing,  and  none  others  were 
discussed.  On  this  point  he  is  contradicted  by  appel- 
lee Cotton,  and  by  another  witness  who  was  present 
and  heard  the  negotiations;  the  latter  fully  sustaining 
Cotton's  story.  Then  the  contract  itself  is  unusual. 
The  manufacturers  sell  their  wares  to  the  retail  mer- 
chant, who  is  to  execute  six  notes  or  accepted  bills 
of  exchange,  in  equal  installments,  running  through 
a  year  in  payment.  Then  it  is  agreed,  so  the  paper 
runs,  if  the  merchant  does  not  sell  the  goods  within 
the  year,  after  keeping  them-  fairly  exposed  for  sale 
in  show-cases  furnished  by  the  manufacturer,  the  lat- 
ter will  buy  back  all  the  unsold  goods  at  the  original 
cost  price.  The  real  difference  between  these  liti- 
gants is  as  to  the  time  of  payment.  Appellees  say 
no  other  tiine  was  agreed  on  or  discussed  than  to  pay 
for  the  goods  after  they  were  sold— a  consignment 
to  sell  on  c(Mnmission.  Appellees  are  corroborated 
in  the  testimony  of  Mr.  Cotton  by  that  of  the  witness 
Hagan.  Hagan  did  not  see  the  paper  signed,  but  saw 
the  parties  as  they  went  to  the  other  end  of  the  store, 
where  pen  and  ink  were  kept^  to  sign  it  He,  of 
course,  could  not  then  hear  what  passed  between  them 
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at  the  mament  of  signing..  But  neither  the  dnunmer 
nor  Cotton  claim  that  any  change  was  made  in  the 
terms  after  they  were  first  discussed,  or  that  any 
different  agreement  was  reached  when  they  went  to 
sign  the  contract.  In  addition,  the  character  of  goods 
sold,  the  place  of  appellee's  business,  and  kind  of 
customers  he  usually  had,  with  the  unusual  admitted 
features  of  the  sale,  tend  in  some  measure  to  corrobo- 
rate appellees'  version  of  the  matter.  Opposed  to 
all  this  appellant's  salesman  stands  alone.  His  bias 
is  probably  as  great  as  Cotton's.  The  paper  itself 
does  not  support  the  salesman ;  for  we  must  remember 
it  is  the  paper  which  is  being  tried— whether  it  is 
genuine.  If  it  is  genuine,  then  all  this  evidence  is 
out  of  the  case  for  any  other  purpose,  as  then  the 
paper  speaks  for  itself  and  the  parties.  But  in^the 
conflict  to  overturn  the  paper  it  must  be  stood  aside 
until  its  authenticity  is  beyond  question.  The  evi- 
dence is  fairly  convincing  that  the  paper  do*3s  not 
contain  the  true  agreement.  The  inquiry  now  comes 
to  the  effect  of  appellees'  signing  the  paper  without 
reading  it. 

It  is  contended  for  appellant  that  a  party  cannot  be 
deceived  as  to  the  truth  who  shuts  his  eyes  and 
refuses  to  look  at  what  is  before  him  plainly  visil»Ie. 
If  the  fact  be  conceded  or  established  that  one  party 
fraudulently  misread  to  the  other  the  paper  which 
was  to  evidence  the  contract  between  them,  so  as  to 
create  the  impression  that  the  document  as  read 
contained  the  same  matter  as  was  embraced  by  the 
understanding  and  agreement  of  the  parties,  his  base- 
ness is  not  offset  in  law  by  the  mere  negligence  of  the 
other  party,  who  relied  on  what  he  had  no  reason  to 
doubt.  Whether  the  victim  is  actually  misled  is 
always  an  essential  inquiry,  and  that  the  means  of 
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knowledge  were  open  to  him,  were  indeed  easily  avail- 
able, and  nothing  but  gros»  negligence  would  liave 
failed  to  discover  the  falsehood,  do  not  preclii<ie  an 
inquiry  into  the  truth  as  to  whether  he  in  fact  had 
the  knowledge,  and  was  in  fact  misled  by  the  strat- 
agem of  his  adversary.  The  law  is  not  designed  to 
protect  the  vigilant,  or  tolerably  vigilant,  alone,  al- 
though it  rather  favors  them,  but  is  intended  as  a 
protection  to  even  the  foolishly  credulous,  as  against 
the  machinations  of  the  designedly  wicked.  The  true 
principle  as  to  means  of  knowledge  is  well  put  by 
Mr.  Pomeroy  in  his  Equity  Jurisprudence  (volume  2, 
section  895)  thus:  ''The  mere  existence  of  opportUr 
nities  for  examination,  or  of  sources  of  information, 
is  not  sufficient,  even  though  by  means  of  these  oppor- 
tunities and  sources,  in  the  absence  of  any  repre- 
sentation at  all,  a  constructive  notice  to  the  party 
would  be  inferred.  The  doctrine  of  constructive 
notice  does  not  apply  when  there  has  been  such  a 
representation  of  fact.  If  one  party — a  vendor,  for 
example — claims  that  the  invalidating  effects  of  his 
misrepresentations  are  obviated,  and  that  the  pur- 
chaser was  not  misled  by  them,  either  because  they 
were  concerning  patent  defects  in  the  subject-matter, 
or  because  he  was  from  the  outset  acquainted  with 
the  real  facts,  or  because  he  had  made  inquiry,  and 
had  theneby  ascertained  the  truth,  the  foregoing 
qualification  plainly  applies.  It  is  plainly  incumbent 
on  the  vendor  to  prove  the  alleged  knowledge  of  the 
purchaser  by  clear  and  positive  evidence,  and  not 
leave  it  a  matter  of  mere  inferenae  or  implication. 
An  opportunity  or  means  of  obtaining  the  knowledge 
is  not  enough/'  Or,  as  it  was  stated  by  this  court  in 
Trimble  v.  Ward,  97  Ky.  755,  17  Ky.  L«w  Rep.  508, 
31  S.  W.  866:  ''That  the  represwiatians  were  cf  a 
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<di&Taeter  to  induee  action,  and  did  it,  is  etiougb; 
for  it  is  not  just  that  a  man  who  bad  deceived  another 
ahonld  be  permitted  to  say  to  bim:  ^You  ought  not 
to  have  believed  or  trusted  me/  or  'You  yourself  were 
guilty  of  negligence.' ''  Also  see  Pringle  v.  Samuel,^ 
1  Litt.  43,  13  Am.  Deo.  214;  Hughes  v.  Robertsoti,  if 
T.  B.  Mon.  215, 15  Am.  Dec.  104;  Morehead  v.  Eades, 
S  Bush,  122;  Bright  v.  Wagle,  3  Dana,  264. 

None  of  these  cases,  it  is  true,  involved  the  failure 
of  the  deceived  party  to  read  the  instrument  whi^ch 
he  was  signing.  But  we  believe  that  fact  is  of  the 
same  kind,  atid  different  only  in  degree  from  the 
cireumstances  in  the  cases  cited.  There  are  ipany 
cases,  and  particularly  old  ones,  m  othet  common- 
law  jurisdictions,  where  the  courts  have  denied  the 
defense  to  a  party  who  did  not  read  the  paper  which 
he  signed.  The  trend  of  the  courts  is,  however, 
toward  liberalizing  the  defense.  Pargo  Oas,  etc.,  Oo. 
V.  Fargo  Gas,  etc.,  Co.,  4  N.  D.  219,  69  N.  W.  1066, 
37  L.  R.  A.  593,  and  cases  cited  in  E}ng.  4^  Am.  Encyc 
of  Law,  122.  While  there  is  always  a  sharp  struggle 
in  the  courts  between  the  desire  to  repress  fraud 
upon  the  one-band,  and  to  discourage  negligence  and 
the  opportunity  and  invitation  to  commit  perjury  by 
laying  down  the  bars  upon  the  other,  the  question 
seems  to  be  settling  down  to  hearing  all  the  facts, 
still  scrutinizing  closely,  and  even  suspiciously,  the 
claim  of  a  party  to  such  an  instrument  that  he  had  not 
read  it  The  fact  is  that  very  thing  frequently  hap- 
X)ens.  The  rule  of  law  is  one  of  policy.  Is  it  better 
to  encourage  negligence  in  the  foolish,  or  fraud  in  the 
deceitful?  Either  course  has  most  obvious  dangers. 
But  judicial  experience  exemplifies  that  the  former 
is  the  least  objectionable,  and  least  hampers  the 
administration  of  pure  justice. 
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In  tbis  case  it  is  not  disputed  in  the  evidence  that 
appellee  Cotton  did  sign  the  contract  without  reading 
it.  His  testimony  that  he  did  sign  it  without  reading 
is  uncontradicted.  It  is  not  material  whether  the 
contract  was  misread  to  appellee,  or  whether,  con- 
trary to  the  agreement  reached  by  the  parties,  it  was 
written  differently  by  appellant's  salesman  and  ap- 
pellee's signature  obtained  without  his  attention  being 
called  to  the  alteration.  The  act  of  obtaining  his 
signature  to  it  under  either  state  of  case  was  a  fraud 
upon  appellees,  and  ought  not  in  justice  to  stand. 
Appellant  is  bound  alike  by  what  its  agent  said 
toward  inducing  the  contract,  and  his  conduct  in 
obtaining  it,  although  in  doing  so  the  agent  violated 
the  positive  instructions  of  his  principal,  and  acted 
contrary  to  its  desire.  The  fruit  of  the  agent's  work 
cannot  be  accepted  by  the  principal  without  taking  it 
subject  to  its  infirmities.  Fairchild  v.  McMabon,  139 
N.  Y.  290,  34  N.  E.  779,  36  Aul  St  Rep.  701. 

The  judgment  of  the  circuit  court  is  afiSnoed. 
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CASE  89.— ACTION  6T  CLARENCE  W.  PARSONS  AGAINST 
JOSHUA  B.  F.  BREED  INVOLVING  HIS  RIGHT  TO 
THE  OFFICE  OF  CITY  ENGINEER.— October  17. 

Parsons  v.  Breed 

Appeal  from  Jeflferson  Circuit  Court. 

C.  P.  Branch,  (I'Div.)  Emmet  Field,  Judge. 

Judgment  sustaining  a  demurrer  to  the  petition  and 
plaintiff  appeals— AflSrmed. 

1.  Municipal  Corporations — Special  Charter— Implied  Repeal.-^ 
The  legislation  for  the  incorporation  and  government  of  cities 
of  the  first  class,  adopted  pursuant  to  Constitution,  1891, 
flections  166,  167,  requiring  the  General  Assemoly  to  provide 
by.  general  laws  for  the  government  of  cities,  etc.,  is  in  lieu 
of  existing  legislation  on  the  subject,  and  repeals  by  implica- 
tion a  special  charter  given  to  a  city  of  the  first  class. 

2.  Same— Officers— Public  Works — Chief  Engineer.— Ky.  Stats., 
1903,  section  2810,  providhig  that  each  executive  board  of 
cities  of  the  first  class  may  appoint  a  chief  of  each  depart- 
ment under  its  control,  and  empowering  the  board  of  'public 
works  to  appoint  a  chief  engineer,  adopted  in  obedience  to 
Constitution,  1891,  sections  166,  167,  requiring  the  General 
Assembly  to  provide  by  general  laws  for  the  government  of 
cities',  etc.,  repeals  the  special  charter  of  Louisville,  creating 
the  office  of  principal  engineer,  providing  for  the  manner  of 
filling  it.  and  its  term. 

8.  Same — Removal  of  Engineer. — The  office  of  diief  engineer  is 
created  by  Ky.  Stats.,  1903,  section  2810,  empowering  the 
board  of  public 'works  in  cities  of  the  first  class  to  appoint 
a  chief  engineer,  and  the  officer  is  a  chief  of  a  department 
under  the  control  of  the  board  of  public  works,  and  remov- 
able by  it  without  notice  and  without  cause. 

4.  Officers — ^Tenure — ^Removal. — Where  neither  the  Constitution 
nor  the  statutes  fix  the  term  of  office,  the  appointee  holds  at 
the  pleasure  of  the  appointing  power,  though  it  attempts  to 
fix  a  definite  term. 


Digitized  by 


Google 


760  KENTUCKY  REPORTS.       [VoL  126l 

Parsons  v.  Breed. 

6.  Municipal  Corporations— Board  of  Public  Work»— Chief  En- 
gineer— Term  of  Office. — The  board  of  public  works  of  a 
dty  of  the  first  class  created  by  Ky.  Stats.,  1903,  secUon 
2824,  and  empowered  by  section  2810  to  appoint  a  chief 
engineer,  has  no  power  to  appoint  a  chief  engineer  for  a 
fixed  'term,  but  he  is  removable  at  the  pleasure  of  the  board. 

'     R.  N.  MILLER  and  THUM  &  CLARK  for  appellant 

POINTS  AND  AUTHORITIES. 

1.  C.  W.  Parsons  was  lawfully  appointed  chief  engineer  of 
Louisville  for  a  term  of  four  years. 

The  board  of  public  works  had  power  to  appoint  hiuL  The 
Legislature  had  power  to  delegate  to  this  board  the  power  to  so 
appoint  him.  (23  Am  &  Eng.  Enc,  404-5;  Brown  v.  Holland,  y? 
Ky.)  The  Legislature  did  so  delegate  this  power,  which  is 
ample.  (Ky.  Stats.,  section  2810.)  The  board  exercised  this 
power  and  appointed  him  on  December  10,  1901,  for  a  term  of 
four  years. 

The  four-year  term  may  be  supported  on  either  of  the  follow- 
ing entirely  independent  grounds: 

1.  The  act  of  March  3,  1870,  as  amended  by  that  of  March  10, 
1882,  fixes  the  term  at  four  years  beginning  November,  1885  (see 
Burnett's  Code,  pp.  271  and  473),  and  this  act  was  not  abrogated 
by  the  mere  provision  for  appointment  in  the  act  of  February  9, 
1894,  amending  the  charter  act  of  cities  of  the  first  class  ,Act  of 
July  1,'  1893),  which,  on  the  contrary,  incorporated  with  it  the 
existing  legislation  establishing  a  term. 

(a)  There  was  no  express  repeal. 

(b)  There  was  no  implied  repeal. 

(c)  Repeals  by  implication  are  not  flavored.  (Boatty  v.  Com- 
monwealth, 91  Ky.,  313;  Mauget  v.  Plummer,  107  Ky.,  41;  26 
Am.  &  Eng.  Enc.  of  Law,  721;  Commonwealth  v.  Mason,  82  Ky., 
256;  City  of  Louisville  v.  Young,  66  S.  W.,  599.) 

(d)  Not  does  a  general  act  necessarily  repeal  former  acts 
within  its  possible  scope.  There  is  no  such  repeal  when  the 
subject  of  the  earlier  act  is  left  out  entirely,  as  It  was  here  in 
the  charter  act,  nor  when  no  attempt  is  made  to  provide  com- 
pletely therefor.  (Mauget  v.  Plunmier,  Sheriff,  107  Ky..  4i; 
Commonwealth  of  Ky.  v.  Grinstead  &  Tinsley,  108  Ky.,  59;  Pearce 
V.  Mason  Co.,  99  Ky.,  357;  Constitution,  section  1  of  syllabus; 
N€!wman  v.  EJcton,  14  Ky.  Law  Rep..  793;  Isenberg  v.  Selvage,  103 
Ky..  260;  Brown  v.  Holland,  97  Ky.,  249;  Sales  v.  Barber  Asphalt 
Paving  Co.,  66  S.  W.,  979.) 
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(e)  Such  an  act  as  that  of  February  9,  1894,  is  reguhurly  con- 
strued as  relating  to  the  previously  established  term.  (Mechem 
on  Public  Officers,  386,  120  cittaig  Speed  v.  Crawford,  3  Met., 
207;  23  Am.  &  Bng.  Ency.  of  Law,  404;  ±3  id.,  409-10;  Hoke  v. 
Richie,  100  Ky.,  66;  State  v.  Hyde,  121  Ind.,  20,  in  addlUon  to  the 
cases  cited  above. 

(f)  Even  if  there  had  been  an  intention  to  create  an  office  for 
good  behavior,  the  courts  will  construe  sudb  an  act,  in  order 
that  it  may  not  be  unconstitutional,  to  mean  a  teim  of  years. 
(Constitution,  section  23;  Newmeyer  v.  Krakel,  23  Ky.  Law  Rep., 
190;  62  S.  W.,  523.) 

(h)  There  was  a  vacancy.  (Mechem,  section  124.)  Parsons 
bad  aready  been  holding  four  years  and  there  had  been  no 
appointment  but  the  one  he  claims  under  during  that  time;  a 
four-year  term  must  have  expired  sometime  during  this  four 
years,  leaving  Parsons  as  hold-over  officer,  and  a  vacancy  to 
be  filled. 

(i)  The  constitutional  provision  made  this  term,  as  well  as 
that  of  other  offices,  end  in  November,  1893,  which  would  leave 
the  office  vacant  with  the  last  of  November,  1901;  also  if  the 
term  be  deemed  to  have  started  December  10,  1897,  there  would 
equally  be  a  vacancy  on  December  10,  1901.  (See  also.  Commis- 
sioners V.  George,  47  S.  W.  779,  104  Ky.;  McArthur  v.  Nelson,  81 
Ky.,  67;  Hoke  v.  Richie,  100  Ky.,  6;  23  Am.  &  Eng.  Ency.  of 
Law,  411  McGee  v.  Gill,  79  Ky.,  106;  Wheeler  v.  Commonwealth, 
98  Ky.,  59;  Mechem  on  Public  Officers,  section  113:  Mechem  on 
Public  Officers,  sections  125  to  128;  23  Am.  &  Eng.  T  ncy.  of  Law, 
417;  People  v.  Randell,  151  N.  Y.,  497;  Hopkins  v.  Swift.  100 
Ky.,  14;  People  v.  Opel,  188  111.,  194;  Mechem  on  Public  Officers, 
sections  127  to  132;   108  Tenn.,  82.) 

(J)  Tftiere  was  no  vacancy  on  December  18,  1901,  when  the 
attempt  was  made  to  appoint  J.  B.  F.  Breed,  the  office  having 
been  filled.  (Mechem  on  Public  Officers,  section  113;  State  v. 
Starr,  67  Atl.,  512,  78  Conn.,  636.) 

(k)  Even  if  the  provisions  enacted  prior  to  the  passing  of  the 
amendment  of  February  9,  1894,  had  been  done  away  with  by 
said  act  (and  we  maintain  there  is  no  real  basis  for  conrtending 
that  they  were)  the  Legislature  has  by  conferring  the  power  of 
appointment,  delegated  to  the  board  of  public  works  the  power 
to  fix  the  term.  (23  Am.  &  Eng.  Ency.  of  Law,  405,  citing  State 
V.  Williford,  104  Tenn.,  695;  State  v.  Manlove,  33  Tex.,  798;  see 
also,  3  111.,  79;  Lahar  v.  Eldrldge,  77  N.  E..  635;  190  Mass.,  504.) 

(1)  They  have  done  so  under  this  power,  and  made  an  appoint- 
ment at  a  time  when,  as  shown  before,  there  was  a  vacancy. 
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2.  There  was  no  power  to  remove  the  chief  engineer  at  will. 
Section  2810  conferred  no  such  power  expressly  end  no  such 
power  is  implied  in  the  power  to  appoint. 

1)  No  power  to  remove  was  given  by  the  original  act  of  1893. 

(2)  No  power  was  given  by  the  amendment  of  February  9,  1894. 

(a)  See  the  act  and  preamble.  (Acts,  1894,  p.  9,  the  preamble 
not  being  contained  in  the  Ky.  Stats.)  No  need  would  have 
existed  for  this  enactment  If  the  chief  engineer  liad  been  & 
chief  of  a  department  and  removable  at  will. 

(b)  The  implication  of  the  language  in  these  acts  negatives 
a  power  of  removal  in  this  board. 

(c)  The  city  engineer  is  a  municipal  officer  of  independent 
powers  and  not  a  mere  employe  of  the  board  of  public  works. 

(d)  No  power  of  removal  is  implied  by  law  from  the  power  of 
appointment,  because  a  method  of  removal  is  expressly  provided 
by  statute.  (Ky.  Stats.,  section  2781;  Mechem  on  Public  Officers, 
section  446.) 

(e)Nor  can  a  term  officer  be  removed  without  cause,  unless 
power  is  expressly  given.  (Todd  v.  DunJap,  99  Ky.,  449;  Com- 
monwealth V.  Arnold,  3  Lit.,  309;  23  Am.  &  Eng.  Ency.  of  Law, 
437.)  The  chief  engineer  is  undeniably  a  municipal  officer. 
(Wilson  V.  City  of  Louisville,  99  Ky.,  698;  Lowry  v.  City  of  Lex- 
ington, 113  Ky.,  763.) 

(f)  There  is  no  public  policy  wtiich  prevents  an  outgoing 
board  from  appointing  an  officer  whose  term  extends  into  the 
term  of  a  succeeding  board,  provided  there  is  a  bona  fide  vacancy 
and  a  term  to  be  filled,  and  provided  the  act  of  the  outgoing 
board  is  not  an  anticipation  of  a  non-existing  vacancy  which 
would  fall  in  during  the  term  of  the  succeeding  board. 

(g)  It  is  the  duty  of  the  board  to  fill  a  vacancy  which .  actually 
occfurs  during  its  term,  and  this  record  shows  that  the  course 
adopted  with  respect  to  this  offixse  has  been  for  the  outgoing 
board  to  appoint  the  next  chief  engineer  for  a  term  of  four 
years,  the  policy  of  the  law  appearing  to  be  to  make  said  office 
independent  as  to  term.  (Anderson  v.  City  of  Camden,  65  N.  J. 
L.,  615;  State  v.  Lane,  61  N.  J.  L.,  275.) 

KOHN,  BAIRD,  SLOSS  &  KOHN  for  appellee. 

POINTS  AND  AUTHORITIES. 

1»  The  chief  engineer  of  the  city  of  Louisville  is  neither  a 
iHinstltutional  nor  an  elective  officer,  n^r  is  his  term  fixed  by 
law.  By  the  act  creating  tihe  position  he  is  removable  at  pleas- 
ure.    (Constitution,  section  160;  Ky.  Stats.,  2810.) 
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(a)  The  power  of  remoyal  is  incident  to  the  power  of  appoint- 
ment when  no  fixed  term  Is  provided*  (Mechem  on  Public  Of- 
ficers, 446,  464;  Johnson  v.  Ginn.,  20  Ky.  Law  Rep.,  1476;  Camp- 
bell Co.  y.  Trapp,  23  Ky.  Law  Rep.,  2366.) 

(b)  The  statute  authorizes  his  removal  at  pleasure.  (Board 
of  Council  of  Frankfort  v.  Brauner,  100  Ky.,  66;  Tennessee  Pav- 
ing Co.  V.  Barker,  22  Ky.  Law  Rep.,  1069;  RifTe  v.  Tinley,  103 
Ky.,  631;  Lexington  v.  Renni<^,  106  Ky.,  779;  London  v.  The 
City  of  Franklin,  118  Ky.,  105;  Mechem  on  Public  Officers,  p.  387; 
Rogers  v.  Congleton,  27  Ky.  Law  Rep.,  109.) 

2.  The  act  of  1882  on  the  subject  of  the  city  engineer  was 
part  of  the  old  charter.  By  section  166  of  the  Constitution  it  was 
repealed  upon  the  adoption  of  the  new  charter  in  1893,  and 
would  have  been  repealed  in  any  event  and  without  any  new 
legislation  on  the  1st  of  January,  1895.  (Board  of  Park  Commis- 
sioners v.  DuPont,  110  Ky.,  743.) 

Opinion  of  the  Coubt  by  Chief  Justice  O'Rear — 
Affirming. 

The  statute  providing  for  and  regulating  the  gov- 
ernment of  cities  of  the  first  class  contains  the  fol- 
lowing (section  2810,  Ky.  St.  1903) :  *'Each  of  said 
boards  may  appoint  and,  at  pleasure,  remove  a  chief 
of  each  department  under  its  control.  The  board  of 
public  works  shall  have  the  power  to  appoint  a  chief 
engineer  for  the  city  and  such  subordinate  engineers 
as  may  be  necessary;  provided,  that  all  applicants 
for  the  position  of  chief  engineer  shall  first  be  ex- 
amined by  a  board  of  three  competent  civil  engineers, 
to  be  elected  by  the  general  council,  and  that  no 
applicant  who  fails  to  pass  an  examination  satis- 
factory to  said  board  of  examiners  shall  be  eligible 
to  the  office  of  chief  engineer,  and  no  person  shall 
hold  the  position  of  chief  engineer  until  he  shall  have 
first  passed  said  examination.  In  all  cases  where 
the  examination  is  made  in  writing,  all  the  papers 
shall  be  filed  of  public  record  with  the  secretary  of 
the  board  of  public  works.    The  general  council  shall 
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have  the  power  to  fix  the  compensation  of  the  said 
board  of  examiners ;  provided,  further,  that  no  person 
employed  in  the  capacity  of  oivil  engineer,  deputy,  or 
any  other  capacity,  under  the  board  of  public  works, 
or  in  the  capacity  of  civil  engineer  under  the  employ- 
ment of  the  city  government,  except  the  chief  engfi- 
neer  above  provided  for,  shall  receive  a  salary  in 
excess  of  one  thousand  five  hundred  dollars  per 
annum.  Subordinate  oflBcers  and  employes  may  be 
removed  or  punished  by  the  board  on  the  recom- 
mendation of  the  chief  of  the  department  concerned 
for  cause,  subject  to  such  regulations  as  may  be  pre- 
scribed by  ordinance  or  by  the  board.  The  cause  for 
the  removal  of  any  subordinate  as  aforesaid  must 
be  stated  in  writing,  and  be  transmitted  to  the  board, 
and  the  board  may,  in  its  discretion,  retain  or  dismiss 
such  subordinate.  No  oflScer  or  employe  shall  be 
removed  for  political  causes.  Interference  in  elec- 
tions, electioneering  or  canvassing  by  any  officer  or 
employe  of  said  board  shall  be  cause  for  instant 
removal. '^  This  statute  became  a  law  July  1,  1893, 
at  the  first  session  of  the  Legislature  after  the  adop- 
tion of  the  present  Constitution,  except  that  part  of 
the  section  quoted  relating  to  the  chief  engineer  and 
his  assistants.  That  was  added  by  an  amendment, 
re-enacting  the  section  as  now  printed,  in  1894.  Prior 
to  the  present  Constitution,  Louisville,  as  well  as  all 
other  cities,  was  governed  by  charters  specially 
granted  by  the  Legislature.  There  had  existed  for 
many  years  an  office  in  Louisville  known  as  principal 
engineer,  the  duties  of  which  were  substantially  the 
same  as  now  performed  by  the  chief  engineer.  By 
the  act  of  March  10,  1882,  the  term  of  the  office  was 
made  four  years  and  the  official  elected  by  the  council. 
The  contention  of  appellant  in  this  case  is  that  the  act 


Digitized  by 


Google 


Vol  12&]  APEIL  TERM,  19OT.  765 

ParBons  v.  Breed. 

of  1894,  amending  Kentucky  Statutes,  2810,  supra, 
recognized  the  continued  existence  of  the  office  of 
chief  engineer,  and  provided  a  different  method  of 
filling  it.  The  Constitution  of  1891  contains  a  radical 
change  in  our  system  of  municipal  governments.  They 
are  now  well  governed  by  general  laws,  applicable 
uniformly  to  all  cities  of  the  same  class.  Section  166 
of  the  Constitution  provides  that  all  acts  of  incor- 
poration of  cities  apd  towne  theretofore  created,  and 
all  amendments  thereto,  shall  continue  in  force  until 
such  times  as  the  General  Assembly  shall  provide  by 
general  laws  for  their  government,  but  not  longer 
than  four  years  after  January  1,  1891,  within  which 
time  the  General  AssemUy  was  required  to  provide 
by  general  laws  for  the  government  of  towns  and 
cities  and  the  officers  thereof,  except  as  provided  in 
section  167.  By  the  latter  section  all  city  and  town 
officers  were  to  be  elected  or  appointed  until  the 
general  election  in  November,  1893,  and  until  their 
successors  were  qualified,  at  which  time  their  terms 
should  expire,  and  that  at  that  election,  and  thereafter 
as  their  terms  expired,  all  officers  required  to  be 
elected  by  the  Constitution,  or  by  general  laws  con- 
forming to  it,  were  to  be  elected  in  November,  except- 
ing certain  police  judges.  It  was  in  pursuance  to  this 
mandate  of  the  Constitution  that  the  general  law  of 
1893  and  its  amendments  governing  cities  of  the  first 
class  were  passed.  The  system  adopted  by  that  legis- 
lation was  new,  complete,  and  in  many  instances 
materially,  if  not  radically,  different  from  the  special 
charters  previously  governing  Louisville,  the  only 
city  of  its  class.  The  manifest  purpose  of  the  Con- 
vention was  to  begin  anew  the  municipal  governments 
of  the  Cities  of  the  Commonwealth,  to  abrogate  all 
special  legislation  as  speedily  as  possiUe,  and  cer- 
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tainly  within  four  years,  that  had  been  passed  to 
govern  them.  The  new  legislation  was  not  only  re- 
quired by  the  Constitution  to  be,  but  was  designated 
by  the  Legislature  to  be,  in  lieu  of  all  that  had  there- 
tofore existed  on  the  subject,  by  every  implication 
repealing  the  old  charters  in  all  their  features.  Nor 
was  it  necessary  to  specifically  enumerate  all  the 
matters  repealed.  The  old  system  was  repealed  ipso 
facto,  by  the  general  new  legislation  adopted  on  the 
subject  of  charters  of  cities  of  the  first  class,  in  obedi- 
ence to  the  constitutional  mandate.  Board  of  Park 
Commissioners  v.  Du  Pont,  110  Ky.  743,  20  Ky.  Law 
Rep.  106,  62  S.  W.  891.  This  repeal  included  the 
statute  creating  the  office  of  principal  engineer,  the 
manner  of  its  being  filled,  and  its  term. 

The  new  charter  of  cities  of  the  first  class  (Acts 
1893)  provided  a  board  of  public  works,  composed  of 
three  members  (section  2824,  Ky.  Stats.  1903),  who 
had  exclusive  control  over  the  construction  and  main- 
tenance of  public  ways,  sewers,  lighting,  and  public 
buildings.  Other  boards  are  provided  for  the  admin- 
istration of  other  departments.  Prior  to  1901  the 
board  of  public  works  had  appointed  appellant  as 
chief  engineer;  the  appointment  having  been  made 
under  section  2810,  supra.  A  new  administration  was 
elected  in  1901.  The  new  mayor  appointed  a  new 
board  of  public  works ;  but  before  it  was  inducted  into 
office  the  old  board  by  resolution  elected  appellant 
to  the  office  of  chief  engineer  of  the  city  for  a  term 
of  four  years.  The  new  board  when  it  came  into  office 
a  few  days  later  removed  appellant  without  notice, 
cause,  or  trial,  and  elected  appellee  to  the  office.  This 
suit  resulted.  It  was  brought  by  appellant,  claiming 
that  he  was  the  legal  incumbent  of  the  office,  and 
charging  that  appellee  was  illegally  setting  up  claim 
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to  it,  and  hindering  appellant  in  the  discharge  of  his 
oflScial  duties.  A  demurrer  was  sustained  to  his  peti- 
ton,  and  it  was  dismissed. 

The  question  for  decision  is  the  power  of  the  board* 
of  public  works  to  remove  appellant,  as  was  done. 
We  are  of  opinion  that  the  oflSce  of  chief  engineer 
was  created  by  the  amended  section  2810,  Ky.  Stats. 
1903,  and  he  was  **a  chief  of  a  department'*  under 
control  of  the  board  appointing  him.  His  term  of 
office  was  not  fixed,  but,  as  expressed  in  the  statute, 
was  at  the  pleasure  of  the  appointing  board.  He  was 
liable  to  removal  at  any  time,  without  notice,  and 
without  cause,  other  than  the  pleasure  of  the  board. 
Mechem  on  Public  Officers,  445,  454,  states  the  rule 
of  law,  as  frequently  applied  by  this  court,  as  follows : 
**  Where  the  tenure  of  the  office  is  not  fixed  by  law, 
and  no  other  provision  is  made  for  removal,  either 
by  Constitution  or  by  statute,  it  is  said  to  be  a  sound 
and  necessary  rule  to  consider  the  power  of  removal 
as  incident  to  the  power  of  appointment.  *  *  *'* 
And:  **In  those  cases  in  which  the  office  is  held  at 
the  pleasure  of  the  appointing  ppwer,  and  where  the 
power  of  removal  is  exercisable  at  its  mere  discre- 
tion, it  is  well  settled  that  the  officer  may  be  removed 
without  notice  or  hearing."  Johnson  v.  Ginn  &  Co., 
105  Ky.  654,  20  Ky.  Law  Rep.  1475,  49  8.  W.  470; 
Tennessee  Paving  Co.  v.  Barker,  119  Ky.  654,  59  S. 
W.  755,  22  Ky.  Law  Rep.  1069;  Campbell  County  v. 
Trapp,  113  Ky.  119,  67  S.  W.  369,  23  Ky.  Law  Rep. 
2356;  Board  of  Council  of  Frankfort  v.  Brawner,  100 
Ky.  166,  37  S.  W.  950,  38  S.  W.  497, 18  Ky.  Law  Rep. 
684;  Riffe  v.  Tinley,  103  Ky.  631,  45  S.  W.  1046; 
London  v.  City  of  Franklin,  118  Ky.  105,  23  Ky.  Law 
Rep.  2306,  80  S.  W.  514.  The  rule  is  diflFerent  where 
the  officer  is  one  provided  for  by  the  Constitution, 
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or  who  had  a  fixed  term  of  office.  Todd  v.  Duslap, 
99  Ky.  449,  36  S.  W.  541, 18  Ky.  Law  Eep.  329.  But, 
where  neither  the  Constitution  nor  statute  fixes  the 
term  of  office,  the  appointee  holds  at  the  pleasure  of 
the  appointing  power,  although  it  was  attempted  by 
the  apppoittting  power  to  fix  a  definite  term.  Johnr 
son  V.  Gavanah,  54  S.  W.  853,  21  Ky.  Law  Rep,  1246. 
The  matter  of  municipal  government  is  becoming 
more  a  matter  of  business,  and  is  conducted  more 
upon  business  methods  than  of  statecraft.  Public 
administrative  boards  are  taking  the  places  of  legis- 
lative bodies  in  many  matters,  and  agents  or  employes 
are  used,  instead  of  officials  having  rights  above  the 
public  whom  they  are  chosen  to  serve.  The  adminis- 
tration of  the  business  of  a  city  government  would 
be  materially  hampered  if  an  outgoing  administration 
could  fill  all  the  positions  provided  for  administering 
the  government  with  persons  not  in  accord  with,  and 
not  directly  answerable  to,  the  responsible  head  of 
the  new  administration.  For  this  reason,  based  upon 
public  policy,  the  strained  construction  contended  for 
by  appellant  ought  to  be  denied,  even  if  the  law  were 
not  as  plainly  against  his  contention  as  we  think  it  is. 

We  agree  with  the  circuit  court  that  the  resolution 
of  the  old  board  electing  appellant  for  a  term  of  four 
years  was  void  as  far  as  it  attempted  to  fix  a  term; 
and  that  he  was  removable  at  the  {Measure  of  the 
board,  without  notice,  cause,  or  trial. 

Judgment  affirmed. 
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CASE  90.— -ACTION  BY  MARY  E.  CARRITHERS  AND  OTHERS 
AGAINST  THE  CITY  OF  SHBLBYVILLE  TO  EN- 
JOIN IT  FROM  A  PROCEEDING  TO  EXTEND  ITS 
BOUNDARY  OVER  THEIR  LAND.— October  23. 

Garrithers,  etc.,  v.  City  of  Shelbyville 

Appeal  from  Shelby  Circuit  Court 

R.  F.Peake,  Circuit  Judge. 

Judgment  for  defendant,  plaintiffs   appeal.     Af- 
firmed. 

1.  Constitutional  Law — ^Equal  Protection  of  tbe  Laws. — ^A  woman 
la  8  person,  and  so  is  a  corporation,  witbln  tbe  contemplation 
Oi  section  1  of  tbe  foirrteentb  amendment  to  tbe  Federal 
Constitution,  and  entitled  to  tbe  equal  protection  of  tbe  laws. 

2.  Statutes — Enactment — Assent  of  People  Aftected. — ^Unless  tbe 
Constitution  so  requires,  no  legislative  act  is  dependent  for 
Its  validity  on  tbe  assent  of  tbe  people  wbom  It  alfects. 

3.  Municipal  Corporations — ^Annexation  of  New  Territory. — Thie 
creation  of  or  annexation  of  new  territory  to  a  town  is  a 
matter  witbln  tbe  sole  discretion  of  tbe  Legislature,  and 
does  not  in  any  manner  depend  on  tbe  will  of  a  majority  or 
any  of  tbe  Inhabitants  living  within  tbe  territory. 

4.  Same. — The  act  of  incorporating  towns  and  enlarging  or  re- 
stricting their  boundaries  is  leglsla/tlve  and  political,  and  in 
its  exercise  of  discretion  in  such  matters  the  Legislature  has 
plenary  power. 

6.  Constitutional  Law — Municipal  Corporations — ^Einlargement  of 
Territory — Equal  Protection  of  tbe  Laws. — Ky.  Stats.,  1903, 
section  3483,  provides  that  whenever  it  shall  be  deemed 
desirable!  to  annex  any  territory  to  a  dty  of  tbe  fourth  class* 
or  to  reduce  the  boundaries  thereof,  tbe  board  of  council 
sball  by  ordinance  accurately  define  the  boundary  of  tbe 
territory  proposed  to  be  annexed  or  stricken  off,  that  the 
ordinance  shall  be  published  or  posted,  etc.,  and  also  pro* 
vides  for  a  protest  by  resident  voters  of  tbe  territory  to  be 
affected.  Held,  That  tbe  &rtatute  wae  not  violative  of  tbe 
vol.  12^—49 
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fourteenth  amendment  to  section  1  of  the  Ck>n8tltution  of  the 
United  States  by  reason  of  the  fact  that  some  of  the  land- 
holders aftected  uAght  be  women  or  oorporations. 

J.  C.  BECKHAM  &  SON  for  appellants. 

The  question  involved  in  this  record  ifi  whether  section  3483 
of  the  Kentucky  Statutes  is  or  is  not  in  conflict  with  section  1, 
article  14,  of  the  amendments  to  the  ConstKution  of  the  United 
States,  in  that  It  denies  to  these  appellants,  all  of  whom  aare 
persons  and  citizens,  but  none  of  whom  are  voters,  the  equal 
protection  of  the  laws  and  in  that  it  abridges  their  privileges 
and  immunities,  and  in  that  it  deprives  them  of  theit  property 
without  due  process  of  law. 

AUTHORITIES  CITED. 
Ylck  Wo.  V.  Hopkins,  118  U.  S.  Supreme  Court  Reports,  p.  356; 
Barbier  v.  Connolly,  113  U.  S.  Supreme  Court  Reports,  p.  27,  and 
Soon  Hing  v.  Crowley,  113  U.  S.  Supreme  Court  Reports,  p.  703; 
San  Mateo  case,  13  Fed.  Rep.,  722;  Santa  Clara  Co.  v.  South^n 
Pacific  Railroad,  18  Fed.  Rep.,  385;  Boyd  v.  Frankfort,  25  Ky. 
Law  Hep..  1315. 

P.  J.  BEARD  for  appellee. 

There  is  nothing  before  this  court  but  a  moot  court  case,  the 
simple  question  as  to  whether  section  3483  is  constitutional  or 
not;  «and  the  detemrination  of  this  question  can  not  affect  the 
status  or  rights  of  either  appellants  or  appellee.  There  are  no 
proceedings  pending  in  tBie  case  of  the  city  to  be  enjoined,  nor 
could  the  determination  of  this  question,  set  aside  or  affect  the 
judgment  entered  in  the  action  of  the  city.  We  think  this  posi- 
tion comes  directly  within  the  rule  laid  down  by  this  court  in  tlie 
following  cases: 

Plnley  v.  Smith,  County  Clerk,  28  Ky.  Law  Rep.,  564. 

King  V.  Tilford,  24  Ky.  Law  Rep.,  1270. 

Conn  V.  Desha,  24  Ky.  Law  Rep.,  1400.     . 

"A  reversal  now  would  accomplish  nothing;  an  affirmance 
would  benefit  nobody.  The  rule  is  that  where  pending  an  appeal 
an  event  occurs  wttiich  of  necessity  renders  any  judgmoit  which 
might  be  pronounced  ineffectual,  the  appeal  will  be  dismissed." 
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AUTHORITIES. 

Sectdon  3483,  Ky.  SUts.,  1903  edition;  section  3483,  Ky.  Stats., 
1899  edition;  Flnley  v.  Smith,  28  Ky.  Law  Rep.,  564 r  King  ▼. 
Tilford,  24  Ky.  Law  Rep.,  1270;  Conn  v.  Desha,  24  Ky  Law 
Rep.,  1400;  Gaskln,  etc.,  v.  City  of  Georgetown,  26  Ky.  Law  Rep, 
89;  City  of  Lebanonj  v.  Creel,  22  Ky.  Law  Rep.,  865;  Ouenther  ft 
Bro  .▼.  American  Steel  &  Hoop  Co.,  25  Ky.  Law  Rep.,  795;  Am.  A 
Eng.  Ency.  of  Law,  vol.  10,  289. 

Opinion  of  i?he  Court  by  Chief  Justice  O'Rbab — 
Affirming. 

The  city  of  ShelbyviUe,  one  of  the  old  cities  of  this 
State,  is  a  city  of  the  fourth  class,  thrifty  and  grow- 
ing. It  proposed  by  proceedings  conforming  to  sec- 
tion 3483,  Ky.  Stats.  1903,  to  enlarge  its  territory  by 
including  within  the  corporate  limits  of  the  city  a  cer- 
tain boundary  which  embraces  real  property  owned 
by  appellants  and  others;  some  of  the  latter  being 
voters.  This  suit  was  filed  in  the  circuit  court  to 
enjoin  the  city  from  proceeding  in  the  matter  upon 
the  ground  that  the  statute  violates  section  I  of  the 
fourteenth  amendment  to  the  Constitution  of  the 
United  States,  and  is  therefore  void.  The  appellants 
are  all  women.  They,  with  certain  corporations  who 
joined  as  plaintiffs  in  the  suit  in  the  lower  court,  own 
unimproved  lands  within  the  territory  proposed  to 
be  annexed  to  the  city,  and  which  was  not  within  any 
city  or  town  when  the  proceedings  were  begun.  The 
complaint  is  that  to  take  the  lands  of  appellants  into 
the  oity  will  add  a  burden  of  municipal  taxation  with- 
out benefit;  and  that,  as  the  statute  regulating  the 
procedure  for  adding  to  the  boundaries  of  a  city  dis- 
criminates against  women  and  all  other  persons  af- 
fected who  are  not  voters,  they  are  not  afforded  equal 
protection  of  the  laws,  inasmuch  as  the  statute  pro- 
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vides  that  voters  only  may  make  defense  to  the  pro- 
ceedings, if  there  are  voters  in  the  territory  to  be 
affected.  A  demurrer  to  the  petition  was  sustained, 
and  the  plaintiff's  prayer  for  relief  was  denied  by  the 
circuit  court. 

For  the  more  convenient  study  of  the  subject,  the 
existing  statute,  which  is  the  authority  for  the  city's 
procedure  and  the  subject  of  appellant's  complaint, 
is  set  forth  at  length  as  follows:  **The  boundaries  of 
cities  of  the  fourth  class  shall,  until  changed  as  herein 
provided,  remain  as  now  established  by  law.  When- 
ever it  shall  be  deemed  desirable  to  annex  any  terri- 
tory to  a  city  in  this  class,  or  to  reduce  the  boundaries 
thereof,  the  same  may  be  done  in  the  following  man- 
ner :  The  board  of  council  of  such  city  shall,  by  ordi- 
nance, accurately  define  the  boundary  of  the  territory 
proposed  to  be  annexed  or  stricken  off.  Such  ordi- 
nance shall  be  published  for  not  less  than  three  weeks 
in  a  newspaper  in  such  city  or  county;  if  there  be 
no  newspaper  published  in  the  city  or  county,  the 
ordinance  shall  be  advertised  by  handbills,  to  be  post- 
ed for  at  least  fifteen  days  at  four  or  more  public 
places  in  the  city,  and  at  the  same  number  of  the 
most  public  places  within  the  territory  proposed  to 
be  annexed  or  stricken  off.  Within  thirty  days  after 
the  adoption,  publication  and  advertisement  of  such 
ordinance,  a  petition  shall  be  filed  in  the  circuit  court 
of  the  county  within  which  said  city  may  be  situated, 
in  the  name  and  on  behalf  of  the  city,  setting  forth 
the  passage,  publication  and  advertisement  of  sudi 
ordinance,  the  object  and  purposes  thereof,  together 
with  au  accurate  description  by  metes  and  bouads  of 
the  territory  proposed  to  be  annexed  to  or  stricken 
from  the  city,  and  praying  for  a  judgment  of  tbe 
court  to  annex  said  territory  to  or  strike  same  from 


Digitized  by 


Google 


Vol.  126.]      SEPTEMBER  TERM,  1907.  773 

Oanithers,  Ac,  v.  City  of  Shelbyville. 

the  city,  as  the  object  may  be.  The  said  petition  shall 
be  filed  not  less  than  twenty  days  before  the  first  day 
of  the  next  succeeding  term  of  the  circuit  court  in 
that  county.  Notice  of  the  filing  of  the  same  shall 
be  given  in  the  same  manner  as  provided  herein  for 
notice  of  the  passage  of  said  ordinance.  If  no  de- 
fense be  made  at  the  first  term  of  the  court  after 
the  filing  of  said  petition  and  notice  of  same  as  herein 
provided  and  the  court  shall  make  no  order  for  grant- 
ing further  time  for  making  defense  the  court  shall 
render  a  judgment  annexing  or  striking  off  the  pro- 
posed territory  as  the  objects  of  the  proceedings  may 
be.  But  at  the  first  term  of  the  circuit  court  or  within 
the  time  fixed  by  the  court  by  its  order  any  one  or 
more  of  the  resident  voters  of  the  territory  proposed 
to  be  annexed  or  stricken  oflF  may  file  a  defense  in 
said  proceedings  setting  forth  the  reasons  why  such 
territory,  or  any  part  thereof,  should  not  be  annexed 
to  the  city,  or  why  the  limits  of  the  city  should  not 
be  reduced.  The  case  shall  be  tried  by  the  court 
without  the  intervention  of  a  jury.  If  the  court,  upon 
bearing,  be  satisfied  that  less  than  a  majority  of  the 
resident  voters  of  the  territory  sought  to  be  annexed 
or  stricken  off  have  remonstrated  against  the  pro- 
posed extension  or  reduction,  and  that  the  proposed 
extension  or  reduction  of  the  limits  of  the  city,  as 
the  case  may  be,  will  be  for  the  interest  of  the  city, 
and  will  cause  no  material  injury  to  the  owners  of 
real  estate  in  the  limits  of  the  proposed  extension  or 
reduction,  it  shall  so  find,  and  the  proposed  extension 
or  reduction  shall  be  decreed  or  adjudged.  But  if  the 
court  shall  find  that  a  majority  or  more  of  the  resi- 
dent voters  in  the  territory  to  be  affected  or  the  owner 
or  owners  of  said  property,  if  there  be  no  resident 
voters,  remonstrated  against  such  change,  and  that 
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said  change  will  cause  material  injury  to  the  owners 
of  real  estate  in  the  limits  of  the  proposed  extension 
or  reduction^  it  shall  so  find,  and  said  extension  or 
reduction  shall  be  denied  If  the  judgment  of  the 
court  is  adverse  to  the  proposed  change,  no  further 
effort  to  annex  or  strike  off  the  territory  so  proposed 
shall  be  made  within  two  years  after  the  entering 
of  the  judgment  Costs  shall  follow  the  judgment, 
and  no  appeal  shall  lie  from  the  judgment  of  the  cir- 
cuit court  If  the  judgment  in  such  proceedings  be 
in  favor  of  the  city,  it  shall  be  certified  by  the  clerk 
of  the  court  to  the  board  of  council  and  entered  on 
the  records  of  the  board,  and  the  board  shall  there- 
upon, by  ordinance,  annex  to  or  strike  from  the  city 
the  territory  described  in  the  judgment:  Provided, 
the  circuit  court  shall  not  have  jurisdiction  of  such 
proceedings,  unless  the  required  publication  or  ad- 
vertisement of  the  ordinance  proposing  the  extension 
or  reduction  of  the  limits  of  the  city  contains  notice 
of  the  proposed  proceedings  in  such  court,  proof  of 
which  publication,  or  advertisement  may  be  made  by 
aflBdavit  filed  in  the  proceedings :  Provided,  however, 
that  the  provisions  of  this  act  shall  not  be  construed 
as  interfering  with  the  rights  of  any  litigant  in  or 
growing  out  of  any  action  now  pending  in  any  court 
of  this  Commonwealth  under  the  act  to  which  this  is 
an  amendment.'*  This  section  is  the  statute  amended 
as  of  March  22,  1902.  Before  that  amendment  other 
features  existed  which  have  been  eliminated.  The  pre- 
cise question  here  presented  has  not  heretofore  come 
before  this  court,  nor,  so  far  as  we  have  been  able 
to  find,  before  any  other  court  for  decision.  Certain 
features  of  the  question  have  been  passed  upon  by 
this  and  other  supreme  courts,  which  will  be  noticed 
in  the  course  of  the  opinion. 
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Of  course,  a  woman  is  a  person,  and  so  is  a  corpo- 
ration (Santa  Clara  County  v.  Southern  Pacific  B. 
Co.  (C.  C.)  18  Fed.  385),  within  the  contemplation  of 
the  fourteenth  amendment  to  the  federal  Constitu- 
tion. If  either  is  denied  the  equal  protection  of  the 
law  by  following  the  statutory  proceeding  for  annex- 
ing territory  to  a  city,  then  the  statute  must  be 
declared  invalid.  A  very  brief  study  of  the  nature  of 
our  municipal  corporations  will  materially  aid  in  the 
determination  of  the  question  presented.  Our  system 
of  city  government  is  adopted  from  the  English, 
which  was  probably  fashioned  upon  the  Teutonic 
town.  In  both  the  former  the  will  and  welfare  of  the 
landowner  were  consulted.  Indeed,  the  Teuton  ceroil 
and  the  English  burgher  were  deemed  the  sole  bene- 
ficiaries of  the  municipal  privileges.  Green's  Short 
Hist  Eng.  People,  section  1,  p.  3.  After  the  Con- 
quest, king  and  the  nobility  overbore  the  simple 
freedom  of  the  towns,  and  sold  it  back  to  the  in- 
habitants in  consideration  of  revenues  paid  into  the 
royal  treasury.  The  liberties,  or  privileges  so  ceded 
to  the  body  of  the  burghers,  were  evidenced  by  a 
grant  in  the  nature  of  a  charter,  whence  was  derived 
the  corporate  charter  of  the  grantee,  the  collective 
citizens  as  a  town.  The  original  idea  seems  to  have 
been  just  the  reverse  of  that  obtaining  at  this  day. 
Then  the  towns  were  supposed  to  be  conducted  for 
the  personal  benefit  of  its  citizens  only,  while  now 
it  is  an  arm  of  the  state  government,  governing  in 
its  name,  and  by  its  authority  solely,  for  the  benefit 
of  the  state.  Naturally  enough  no  town  was  then 
set  up  as  a  corporation  involuntarily,  or  save  by  the 
request  of  the  inhabitants  concerned.  Acceptance 
was  therefore  essential  to  make  operative  a  charter 
granted  by  the  king.    1  Kyd.  Corp.  61.    He  had  no 
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power  to  impose  political  obligations  on  any  ijerson 
or  community,  except  in  the  form  of  conditions,  nor 
to  compel  the  acceptance  of  any  charter.  President, 
etc,  V.  Society,  etc.,  24  N.  J.  Law,  385.  When  Par- 
liament  became  supreme,  and  usurped  in  a  sense  the 
prerogatives  of  the  crown  in  the  creation  of  muni- 
cipal corporations,  it,  in  legislating  for  the  public, 
granted  charters  to  towns  and  cities  at  its  pleasure. 
No  issent  of  the  inhabitants  was  necessary  in  that 
case ;  for  the  charter  of  a  corporation  created  by  Par- 
liament was  an  act  of  Parliament,  and  no  assent  is 
requisite  to  make  an  act  of  Parliament  operative. 
But  even  Parliament  has  been  generally  considerate 
of  the  will  of  the  inhabitants  upon  whom  the  charters 
were  to  operate,  and  a  provision  was  nearly  always 
made  for  their  assent  in  some  form  or  other.  The 
recent  English  statutes  providing  general  laws  for 
local  government  of  towns  and  cities  so  require.  1 
Dill.  Munic.  Corp.  section  34;  Municipal  Corporation 
Act  of  1882.  As  this  country  was  settled  by  English- 
men, who  brought  over  the  customs  and  laws  of  the 
mother  country,  it  was  to  be  expected  that  substan- 
tially the  same  system  of  town  government  was  in- 
stituted over  here.  After  the  Revolution,  the  sov- 
ereignty of  the  king  and  Parliament  was  lodged  in 
the  state.  Thereafter  it  granted  charters  to  the 
towns,  not  as  privileges  conferred  by  favor  or 
for  price,  but  as  a  part  of  a  system  conserving  the 
principles  of  liberty  as  found  in  self-government. 
Wliat  was  said  by  Mr.  Justice  Brown  in  People  v. 
Draper,  15  N.  Y.  532,  can  as  well  be  applied  to  the 
conditions  in  Kentucky:  **When  the  present  Consti- 
tution was  formed,  the  entire  territory  of  the  State 
was  separated  and  appropriated  by  its  civil  divisions, 
its  counties,  cities,  and  towns.    These  civil  divisions 
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are  coeval  with  the  government  The  State  never 
existed  a  moment  without  them.  All  our  thoughts 
and  notions  of  civil  govermnent  are  associated  with 
counties,  cities,  and  towns.  They  are  permanent 
elements  in  the  name  of  the  government.  They  are 
institutions  of  the  State,  durable  and  indestructable 
by  any  power  less  than  that  which  gave  being  to  the 
original  law.  They  are,  however,  subject  to  control 
and  regulation  by  the  Legislature.  It  may  enlarge 
or  circumscribe  their  territorial  limits,  increase  or 
diminish  their  members,  separate  them  into  parts,  and 
annex  some  of  the  parts  to  others ;  but  they  must  still 
assume  the  form  and  be  known  and  governed  only 
as  counties,  cities,  and  towns.  The  State  at  large 
is  and  ever  has  been  an  aggregate  of  these  local 
bodies.^'  Thus  we  see  that  the  creation  of  a  munic- 
ipal corporation  is  always  and  essentially  a  political 
act  Whether  it  will  be  done  or  not  depends  solely 
on  the  judgment  and  will  of  the  political  department 
of  the  government,  the  Legislature.  And  no  legisla- 
tive act,  unless  the  Constitution  so  requires,  is  de- 
pendent for  its  validity  upon  the  assent  of  the  people 
whom  it  affects. 

The  first  three  Constitutions  of  this  State  made  no 
reference  to  the  incorporation  of  towns  and  cities. 
That  was  done  by  the  Legislature  as  an  incident 
of  the  powers  of  the  sovereign  state  lodged  in  its 
political  department.  Charters  were  then  granted 
to  cities  and  towns  by  special  act  of  the  Legislature, 
as  anciently  was  done  by  special  act  of  Parliament. 
The  Legislature  judged  of  the  necessity  and  pro- 
priety of  the  act.  It  considered  each  separate  case 
on  its  merits,  and  gave  to  the  municipality  such 
territory  and  such  form  of  government  as  was  deemed 
proper,  and  changed  each  at  will.     The  Convention 
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of  1891,  which  framed  the  present  Constitution,  de- 
termined to  have  an  end  to  all  special  legislation.  Its 
evils,  not  necessary  to  recomit  here,  had  provoked  the 
people.  Special  legislation  was  inexorably  prohibited 
respecting  all  subjects  where  a  general  law  could 
apply,  and  particularly  as  to  the  creation  of  cities 
and  towns  and  their  government.  Sections  59-159, 
Const.  The  Legislature  was  required  to  classify  all 
the  towns  and  cities  of  the  Commonwealth,  and  to 
enact  general  laws  for  their  government  The  Leg- 
islature did  so  classify  the  cities  and  towns,  and  has 
provided  for  their  government  by  general  laws.  The 
section  of  the  statute  under  consideration  is  part  of 
the  general  laws  for  the  government  of  cities  of  the 
fourth  class.  It  could  never  have  been  contemplated 
that  the  cities  and  towns  were  to  forever  remain  in 
size  territorially  as  the  Constitution  found  and  left 
them.  That  they  would  grow  in  time,  and  would 
necessarily  require  new  territory  to  accommodate 
their  expansion,  was  known.  In  the  enactment  of  the 
general  laws,  this  feature  of  the  situation  must  of 
necessity  have  been  presented  to  the  minds  of  the 
Legislature.  Inasmuch  as  no  two  cities  or  towns, 
much  less  all  of  a  class,  would  probably  grow  at  the 
same  rate,  or  require  even  equal  territory  at  the  same 
time,  and  as  special  acts  could  not  be  now  passed  to 
meet  the  exigency  of  each  case  as  it  arose,  some  plan 
open  to  all,  and  flexible  enough  to  acconamodate  the 
particular  needs  of  each  town  and  city,  must  be  pro- 
vided by  general  law.  It  would  scarcely  be  safe  to 
leave  the  matter  to  the  sole  discretion  of  the  munio- 
ipal  legislative  boards  (as  is  done  in  certain  class 
cities  in  Missouri,  it  seems).  So,  after  fixing  the  gen- 
eral conditions  upon  which  the  Legislature  was  will- 
ing to  grant  an  extension  of  the  corporate  boundary 
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(or  to  restrict  it  as  the  case  might  be),  some  tribmial 
must  be  selected  or  created  to  whom  should  be  con- 
fided the  responsibility  of  determining  for  the  Legis- 
lature whether  the  general  conditions  it  had  imposed 
had  been  complied  with.  Kentucky  is  not  the  pioneer 
in  either  ite  plan  of  generalizing  the  incorporation 
of  municipalities  or  of  relegating  some  essential  fact 
in  the  process  of  incorporation,  to  some  tribunal  other 
than  the  Legislature,  for  ascertainment.  Nearly,  all 
the  states  now  prohibit  special  legislation,  and  require 
the  incorporation  of  municipalities  to  be  by  general 
laws.  In  some  of  the  states  the  question  of  annexa- 
tion is  left  to  a  vote  of  the  territory  to  be  aflfected,  as, 
for  example,  in  Illinois  (Village  of  N.  Springfield  v. 
Gty  of  Springfield,  140  111.  165,  29  N.  E.  849),  in 
Texas  (Graham  v.  City  of  Greenville,  67  Tex.  62,  2 
S.  W.  742;  State  v.  Waxahachie,  81  Tex.  626,  17  S. 
W.  348),  and  in  Arkansas  (Vogel  v.  Little  Rock,  55 
Ark.  609,  19  S.  W.  13).  Still  others  leave  the  ascer- 
tainment of  certain  facts  to  the  courts  of  general 
original  jurisdiction  in  the  county  wherein  the  town 
is  situated.  It  is  so  in  Nebraska  (Gottschalk  v. 
Becher,  32  Neb.  653,  49  N.  W.  715),  and  in  Pennsyl- 
vania (Appeal  of  Brinton,  142  Pa,  511,  21  Atl.  978), 
and  in  Iowa  (Ford  v.  Town  of  North  Des  Moines,  80 
Iowa,  626,  45  N.  W.  1031),  and  in  Kansas  (Hurla  v. 
City  of  Kansas  City,  46  Kan.  738,  27  Paa  143).  In 
some  of  these  cases  the  question  was  raised  that  it 
was  incompetent  for  the  Legislature  to  so  delegate 
its  powers,  but  the  courts  held,  though  not  with  entire 
unanimity,  that  it  was  not  a  delegation  of  the  powers. 
In  this  State  that  question  was  presented  in  Clarke 
V.  Rogers,  81  Ky.  43,  4  Ky.  Law  Rep.  929.  The  Leg- 
islature had  enacted  a  new  charter  for  Flemingsburg, 
but  provided  that  it  should  become  effective  only 
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upon  its  acceptance  by  a  majority  of  the  legal  voters 
of  the  town.  In  the  suit -involving  the  constitution- 
ality of  the  provision,  the  court  observed  that,  while 
the  Legislature  had  the  right  to  substitute  the  new 
charter  for  the  old  without  consulting  the  popular 
will  on  the  subject,  yet  it  could  legally  submit  the 
charter  to  the  people  directly  concerned.  It  was  said : 
**The  Legislature  cannot  delegate  its  power  to  make 
la^s^  but  when  enacted  whether  or  not  the  law  shall 
become  operative  may  be  made  to  depend  on  the  pop- 
ular will' '--citing  Cooley,  Const.  Lim.  pp.  143-230. 
Why  may  it  not  be  made  to  depend  as  well  upon  any 
other  fact!  And  why  may  it  not  delegate  to  some  min- 
isterial or  judicial  officer  the  duty  of  ascertaining  the 
existence  of  the  requisite  fact!  In  the  existing  stat- 
ute it  is  to  be  observed  that  the  popular  will  is  to  be 
consulted,  and  to  be  given  weight,  as  well  as  the  fact 
whether  the  benefits  and  burthens  equitably  justify 
the  proposed  extension  or  restriction.  No  other  tri- 
bunal is  so  well  equipped  to  develop  the  facts,  and  to 
ascertain  the  conditions  named  by  the  Legislature  as 
1;hose  upon  which  its  grant  shall  take  effect,  as  are 
the  courts.  The  questions  are  quasi  judicial,  but  are 
not  matters  that  ever  were  litigable  in  any  court  as  a 
matter  of  right.  In  truth,  the  court  in  the  particular 
proceeding  is  not  in  any  sense  dealing  with  the  legal 
rights  of  persons  who  live  or  own  property  in  the 
affected  territory;  for,  as  was  held  by  this  court  in 
Cheaney  v.  Hooser,  9  B.  Mon.  330,  the  creation  of  or 
annexation  of  new  territory  to  a  town  is  a  matter 
within  the  sole  discretion  of  the  Legislature,  and  does 
not  in  any  manner  depend  upon  the  will  of  a  majority 
or  any  of  the  inhabitants  living  within  the  territory. 
If  the  Legislature  does  consult  their  wishes,  as  it  well 
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may,  it  acts  for  its  own  advice  and  guidance,  and  not 
in  deference  to  any  legal  right  of  the  citizen. 

The  question  of  benefits  and  burthens  in  the  pro- 
posed annexation  cannot  be  said  to  involve  a  justici- 
able right  of  the  individual  taxpayer.  But  it  is 
unquestionably  a  proper  subject  of  consideration  in 
determining  whether  the  municipal  territory  be  ex- 
tended or  reduced.  It  is  impossible  now  for  the  Leg- 
islature to  pass  upon  each  proposed  annexation  or 
diminution  of  territory.  Either  a  hard  and  fast  rule, 
certain  to  bear  onerously  in  many  instances,  must  be 
adopted  by  general  law,  or  by  genieral  law  the  ascer- 
tainment of  the  fact  whether  the  benefits  and  burdens 
are  counterpoised,  must  be  found  to  exist  by  some 
other  tribunal.  We  are  unable  to  perceive  a  dis- 
tinction between  the  ascertainment  of  that  fact  by 
the  court  and  the  ascertainment  of  the  majority  of 
the  voters'  wills  by  a  ministerial  officer  appointed  to 
hold  an  election,  as  Cooley  says  may  be  done.  Cooley, 
Const  Lim.  pp.  143-230.  The  Legislature  is  pro- 
hibited from  granting  incorporating  charters  of  any 
kind  by  special  laws.  All  incorporations  in  this  State, 
private  as  well  as  municipal,  are  now  required  to  be 
by  general  laws.  Yet  private  corporations  are 
granted  charters  by  specially  selected  tribunals  upon 
the  ascertainment  by  them  of  certain  requisite  faets. 
No  one  supposes  now  that  that  is  a  delegation  of 
legislative  authority.  Nor  does  it  confer  legislative 
power  upon  the  courts.  Many  acts  of  government 
are  so  complex  as  to  partake  of  some  or  all  tiie 
features  of  the  three — legislative,  executive,  and  ju- 
dicial. Yet  there  are  certain  controlling  marks  by 
which  each  act  is  relegated  to  its  own  department. 
It  is  not  infrequent  that  an  act  of  the  Legislature  is 
not  effective  iintil  and  unless  some  other  department 
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set  it  in  operation  upon  its  ascertainment  of  a  prece- 
dent condition  submitted  to  it  by  the  Legislature. 
But  the  finding  of  the  fact  is  not  legislation.  Nor  is 
it  necessarily  judicial,  although  it  may  be  such  as  not 
to  fall  entirely  without  the  legitimate  domain  of  a 
judicial  forum.  A  certain  test  of  the  act  required  of 
the  circuit  court  under  the  statute  in  hand  is :  Could 
it  have  been  done  by  any  other  department  of  govern- 
ment, without  invading  the  prerogative  of  the  judic- 
iary? Undoubtedly  it  is  such  an  act  as  the  Legis- 
lature has  always  exercised  jurisdiction  over.  We 
have  seen  it  is  such  also  as  may  be  settled  by  a  vote 
taken  under  executive  supervision,  if  the  Legislature 
so  provide.  From  whatever  point  it  is  viewed,  the 
subject  returns  to  this:  The  act  of  incorporating 
towns,  and  enlarging  or  restricting  their  boundaries, 
is  legislative  and  political.  In  its  exercise  of  dis- 
cretion in  such  matters  the  Legislature  has  plenary 
power.  It  is  no  infringement  of  any  constitutional 
right  of  any  person  that  he  is  not  first  consulted 
before  the  power  is  exercised,  or  if  it  is  allowed  to  be 
exercised  upon  the  petition  or  with  the  consent  of  a 
selected  class,  as  for  example  voters  or  property 
holders.  One  illustration,  of  everyday  occurrence,  is 
selected.  Street  improvements  are  deemed  legisla- 
tive matters  in  the  first  instance;  yet  the  executive 
performs  them  in  part,  and  the  courts  in  part— the 
latter,  in  correcting  errors  of  the  council  or  of  the 
executive  department,  after  the  work  has  been  done 
and  accepted,  although  such  errors  pertain  solely  to 
matters  of  legislation  or  executive  act.  Finally,  the 
imposition  of  taxes  for  municipal  purposes,  as  well 
as  the  annexation  of  territory  to  the  town,  is  a  polit- 
ical matter.  Frequently  the  Legislature  submits  such 
matters  to  the  voters.    If  it  does,  a  majority  fastens 
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the  tax  upon  all,  the  unwilling  as  well  as  those  who 
had  no  voice  iu  the  election,  such  as  women,  infants, 
and  corporations,  and  those  not  voting.  In  no  event 
is  it  a  taking  of  private  property  for  public  use,  as 
that  term  is  used  in  the  Constitution.  Cfheaney  v. 
Hooser,  supra.  As  the  Legislature  might  have  had 
the  condition  upon  which  the  additional  territory  was 
to  be  incorporated  into  the  city  to  be  ascertained  with- 
out the  right  of  anybody  to  be  heard  in  court,  or  even 
by  a  vote  of  qualified  male  voters,  appellants  are  not 
denied  the  equal  protection  of  the  laws  because  they 
were  not  admitted  to  defend  the  proceeding  in  the 
court. 

The  .iudgment  of  the  circuit  court  is  affirmed. 


CASE  93.— ACTION  BETWEEN  ELLEN  McCOY'S  ADMINIS- 
TRATOR AND  WILLIAM  H.  McCOY,  AS  TO  A  GIFT 
INTER  VIVOS  OR  CAUSA  MORTIS  OP  A  BANK 
DEPOSIT  BY  THE  DEUvTERY  OF  THE  BANK  PASS- 
BOOK.—October  23. 

McCoy's  Admr.  v.  McCoy 

Appeal  from  Kenton  Circuit  Court. 

M.  L.  Habbeson,  Circuit  Judge.  £ 

From,  the  judgment  the  administrator  appeals — 
AflSrmed. 

1.  Gift— Inter  Vivos — Requisites. — In  a  gift  Inter  vivos  the  donor 
must  not  only  part  with  possesBlon  of  the  property,  but  wltih 
dominion  over  It;  it  being  unconditional  and  Irrevocable. 

2.  Same — Causa  Mortis. — A  gift  causa  mortis  Is  one  by  a  sick 
person,  who,  apprehending  his  dissolution,  delivers  or  oauses 
to  be  delivered  to  another  the  poscKssion  of  any  persooAl 
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goods  to  keep  -ajs  his  own  In  case  of  the  donor's  death,  and 
it  onily  takes  effect  in  case  the  donor  dies,  being  condittonal 
and  revocable  by  the  donor  at  any  time^ 

3.  Same— Delivery— EJvidence.— Evidence  that)  decedent  told  de- 
fendant to  go  to  the  cupboard  and  get  a  bank  pass-book  that 
was  there,  and  that  on  hds  bringhig  it  she  handed  it  back 
to  him,  saying,  "This  is  yours,"  requesting  him  to  pay  her 
debts  and  not  squander  it,  contained  all  the  elements  neces- 
sary to  flhow  a  complete  delivery,  whether  k  was  treated  as 
a  gift  intter  vivos  or  causa  noortis. 

4.  Same — Subject  of  Gift^Mon^  in  Bank. — ^There  may  be  a  gift 
of  money  on  deposit  in  a  bank  by  the  delivery  of  the  pass- 
book, whether  it  be  a  savings  bank  or  an  ordinary  deposit 
bank. 

6.  Same — ^Evidence. — On  the  issue  as  to  whether  or  not  there 
was  a  gift;  of  money  on  deposit  in  a  bank,  evidence  that  pre- 
vious to  t(he  gift  the  donor  had  expressed  an  intention  to 
leave  the  property  to  the  donee  was  admissible. 

6.  Appeal — Review — Questions  of  Fact — ConflicJn.p  Evidence.— 
Where  the  testimony  is  conflicting,  it  is  the  province  of  the 
jury  to  weigh  and  determine  its  sufficiency. 

E.  J.  BRITTING  and  ORLANDO  P.  SCHMIDT  attorneys  for 
appellant. 

POINTS  AND  AUTHORITIES. 

1.  Gifts  causa  mortis  are  not  favored  in  Kentucky.  (Albro  v. 
Albro,  65  S.  W.,  592.) 

2.  It  was  error  in  the  lower  court  to  submit  a  part  only  of  the 
issues  to  the  Jury  and  to  itself  preadjudge  anoither  part.  (Am. 
&  Eng.  Ency.  of  Law  (2  E3d.),  vol.  14,  p.  1054;  Knott's  Adm'r  v. 
Hogan,  4  Met.,  99;  Waldon's  Adm'r  v.  Dixon,  5  T.  B.  Mon.,  170.) 

3.  The  co'wt  erred  in  admitting  and  excluding  testimony.  (Hill's 
Gaurdian  v.  Hill,  29  Ky.  Law  Rep.,  201;  Bailey  v.  Barclay.  22  Ky. 
Law  Rep.,  1244.) 

4.  Tlie  grandchildren  of  decedent,  although  residuary  dls- 
tributtees,  were  competent  witnesses  for  her.  (Swinebroad  v. 
Bright,  24  Ky.  Law  Rep.,  2253.) 

5.  The  delivery  of  the  pass-book  did  not  pass  title  to  the  fund 
deposited  in  the  trust  company.  (Ashbrook  v.  Ryan,  2  Bush,  228; 
Headly  v.  Kirby,  18  Pa.  St..  326;  Redfleld  on  Wills,  vol.  8,  p.  344; 
14  Am.  &  Eng.  Ency.  of  Law  (2  Ed.),  p.  1030.) 


ROBERT  C.  SIMMONS  for  appellee. 
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POINTS  AND  AUTHORITIES. 

1.  The  gift  of  a  deposit  in  a  flavings  bank  may  be  oonaumr 
mated  by  the  delivery  of  a  bank  pasa-book.  (Jones'  Adm'r  r. 
Moore,  102  Ky.,  591;  Stephenson's  Adm'r  v.  King,  81  Ky.,  433; 
Pierce  v.  Boston  Savings  Bank,  129  Mass.,  425 ;  Tilllnghast  Adm'r 
V.  WhesJbon  Ex'r,  8  R.  I.,  586-,  Hill  v.  Stevenson,  68  Me.,  364; 
Redden  v.  Thrall,  etc.,  126  N.  Y.,  572. 

Opinjout  of  the  Coubt  by  Judge  Oakrou> — Affirm^- 
ing- 

The  principal  question  involved  in  this  controversy- 
is  whether  or  not  a  deposit  in  a  bank  may  be  the  sub- 
ject of  a  gift  inter  vivos  or  causa  mortis  by  the  de- 
livery of  the  pass  book  of  the  depositor.  In  the 
petition  it  is  alleged  that  three  days  before  her 
demise,  and  while  under  the  apprehension  of  deaths 
Ellen  McCoy,  the  mother  of  appellee,  William  H. 
McCoy,  delivered  to  him  a  deposit  book  of  a  savings 
bank,  in  which  she  had  $1,209  to  her  credit,  and  a 
promissory  note  on  which  there  was  an  unpaid  bal- 
ance of  $402.  The  day  following  Mrs.  McCoy  became 
unconscious,  and  remained  so  until  her  death.  Except 
for  the  statement  that  the  book  was  delivered  in  her 
last  illness,  and  while  she  was  under  the  apprehension 
of  impending  dissolution,  the  petition  does  not  dis- 
close whether  the  pleader  intended  to  rest  his  right 
of  recovery  upcto  a  gift  inter  vivos  or  causa  mortis. 
Indeed,  so  far  as  the  circumstances  surrounding  the 
gift  and  the  manner  of  its  delivery  are  concerned, 
there  is  no  substantial  difference  between  the  two 
classes  of  gifts.  In  both  cases  the  thing  must  be 
personal  property,  and  there  must  be  a  delivery, 
actual  or  constructive.  In  a  gift  inter  vivos,  the 
donor  must  not  only  part  with  the  possession  of  the 
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property,  but  with  the  dominion  over  it  It  is  uncon- 
ditional and  irrevocable.  While  a  gift  causa  mortis 
is  a  gift  by  a  person  in  sickness,  who,  apprehending 
his  dissolution,  delivers  or  causes  to  be  delivered  to 
another  the  possession  of  any  personal  goods,  to  keep 
as  his  own  in  case  of  the  donor's  death;  and  it  only 
takes  effect  in  case  the  giver  dies.  It  is  conditional, 
and  the  donor  may  at  any  time  revoke  it.  Bouvier's 
Law  Diet,  titles  ^^Donato  Mortis  Causa,''  *^ Gifts  Inter 
Vivos;''  Duncan's  Adm'r  v.  Duncan,  5  Litt.  12;  Meri- 
wether V.  Morrison,  78  Ky.  572. 

The  evidence  discloses  the  following  facts  concern- 
ing the  gift:  Mrs.  McCoy  told  appellee  to  go  to  the 
cupboard,  raise  a  plate,  and  get  a  book  that  was  there. 
He  got  the  book  and  gave  it  to  her,  when  she  handed 
it  back  to  him,  saying  ^^This  is  yours,"  and  requested 
him  to  pay  her  debts  and  not  squander  it.    This  evi- 
dence contains  all  the  elements  necessary  to  show  a 
complete  delivery,  whether  it  be  treated  as  a  gift 
inter  vivos  or  causa  mortis.    There  was  no  condition 
attached  showing  that  it  was  not  to  take  effect  in  the 
event  the  donor  did  not  die ;  but,  as  she  did  die  within 
a  few  days  thereafter,  we  think  the  gift  may  be  sus- 
tained either  upon  the  theory  that  it  was  a  gift  inter 
vivos  or  a  gift  causa  mortis,  as  it  had  many  of  the 
features  belonging  to  each  class,  and  none  of  those 
that  distinguish  gifts  causa  mortis  from  those  inter 
vivos,  except  the  circumstance  that  the  donor  died  in 
a  few  days  thereafter.    The  lower  court,  entertaining 
this  view,  instructed  the  jury  that  *4f  they  believed 
from  the  evidence  that  the  decedent,  Ellen  McCoy, 
during  her  lifetime  delivered  the  savings  bank  deposit 
book  and  the  note  to  the  plaintiff,  W.  H.  McCoy, 
with  the  purpose  and  intent  of  giving  said  note  and 
the  money  on  deposit  in  said  bank  to  him,  the  jury 
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will  find  for  the  plaintiff."  The  authorities  hold, 
almost  without  exception,  that  the  delivery  of  a  pass 
or  deposit  book  in  a  savings  bank  transfers  the  money 
on  deposit  to  the  donee.  Jones  v.  Weakley,  99  Ala. 
441,  12  South.  420,  19  L.  R.  A.  700,  42  Am.  St.  Rep. 
84;  Ridden  v.  Thrall,  125  N.  Y.  572,  26  N.  E.  627,  11 
L.  R.  A.  684,  21  Am.  St.  Rep.  758;  Pierce  v.  Boston 
Five  Cent  Savings  Bank,  129  Mass.  425,  37  Am.  Rep. 
371;  Hill  V.  Stephenson,  63  Me.  364,  18  Am.  Rep. 
231;  McNamara  v.  McDonald,  69  Conn.  484,  38  Atl. 
54,  61  Am.  St.  Rep.  48;  Page  v.  Lewis,  89  Va.  1,  15 
S.  E.  389, 18  L.  R.  A.  170,  37  Am.  St.  Rep.  848. 

In  this  State  the  precise  point  here  presented  has 
never  been  directly  adjudicated,  except  in  Ashbrook 
V.  Ryon,  2  Bush,  228,  92  Am.  Dee.  481,  where  the 
question  arose  as  to  whether  the  delivery  of  a  pass 
book  in  an  ordinary  bank  of  deposit  transferred  the 
money  on  deposit,  and  the  court,  without  assigning 
any  reason,  simply  said:  *^The  money  deposited  in 
bank  did  not  pass  by  the  delivery  of  the  pass  book, 
and  the  gift  as  to  it  was* not  perfect"  But  in  the 
later  appeal  of  Stepheson^s  Adm'r  v.  King,  81  Ky. 
425,  5  Ky.  Law  R«p.  374,  50  Am.  Rep.  173,  the  court, 
in  commenting  on  this  statement  and  in  effect  over- 
ruling the  case,  said:  **This  court,  in  Ashbrook  v. 
Ryon,  held  that  the  delivery  of  the  notes  without 
assignment  perfected  the  gift,  and  it  is  there  further 
held  that  the  delivery  of  the  pass  book  did  not  give 
right  to  the  money  in  bank.  Why  it  did  not  is  not 
stated;  but,  if  equivalent  to  a  certificate  of  deposit, 
we  see  no  reason  why  it  should  not  have  been  a  com- 
plete gift.  What  evidence  the  pass  book  contained  of 
the  deposit  in  that  case  does  not  appear.  If  an  ordi- 
nary pass  book,  and  it  must  be  so  inferred,  it  was  an 
acknowledgment  by  the  bank  that  the  donor  had  to 
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his  credit  in  the  back  that  much  money;  and  when 
actually  delivered  we  cannot  see  why  it  did  not  pass 
the  right/'  Following  the  last-named  case,  which  is 
in  harmony  with  the  current  of  authority,  we  are  of 
the  opinion  that  there  may  be  a  gift  of  the  money  on 
deposit  in  a  bank  by  the  delivery  of  the  pass  book; 
and  this,  without  reference  to  whether  it  be  a  savings 
bank  or  an  ordinary  deposit  bank. 

A  distinction  between  savings  banks  and  other 
banks  is  made  in  Jones  v.  Weakley  and  Page  v. 
Lewis,  supra,  based  upon  the  ground  that  in  savings 
banks  the  fund  can  only  be  withdrawn  by  the  pro- 
duction of  the  pass  book,  hence  it  is  the  best  delivery 
available  under  the  circumstances,  while  in  other 
banks,  as  the  check  of  the  depositor  is  sufficient  to 
transfer  the  funds  to  the  holder  of  the  check,  and  in 
fact  the  usual,  if  not  only,  method  by  which  the  de- 
posit can  be  transferred,  the  production  of  the  book 
at  the  bank  not  being  necessary,  a  check  should  be 
made  out  by  the  donor,  as  this  would  be  more  appro- 
priate evidence  of  the  gift  than  the  delivery  of  the 
book.  We  are  not  impressed  with  the  soundness 
of  this  attempted  distinction.  It  is  well  settled  that 
there  may  be  a  constructive  or  symbolical  delivery, 
as  of  the  key  to  a  trunk  or  vault  in  which  the  prop- 
erty is  deposited,  or  a  book  of  accounts.  Stephenson 
V.  King,  supra;  Jones'  Adm'r  v.  Moore,  102  Ky.  593, 
19  Ky.  Law  Rep.  1640,  44  S.  W.  126;  14  Am.  &  Eng. 
Ency.  of  Law,  p.  1021.  And  the  delivery  of  a  pass 
or  deposit  book  in  any  bank  as  a  gift,  although  sym- 
bolical, manifests  as  clear  an  intention  to  transfer 
to  the  donee  the  money  represented  by  it  as  does  any 
other  constructive  delivery.  The  mere  fact  that  a 
check  might  be  better  evidence  of  the  intention  to 
make  the  gift  complete  wiU  not  be  allowed  to  dafeti 
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the  purpose  of  the  donor.  In  this  class  of  cases,  as 
well  as  others,  the  intention  of  the  giver  must  be 
looked  into.  The  purpose  with  which  the  delivery 
is  made  must  be  considered ;  and  from  the  facts  and 
circumstances  surrounding  the  transaction  the  court 
or  jury  trying  the  case  must  determine  whether  or 
not  the  gift  was  designed  to  be  and  was  completed. 
Generally  the  delivery  must  be  as  perfect  as  the 
nature  of  the  property  will  admit;  but  the  manifest 
desire  of  the  donor  will  not  be  set  aside  by  a  narrow 
construction  that  would  defeat  his  purpose.  In  the 
case  before  us  there  is  little  room  to  doubt  that  Mrfe. 
McCoy  by  the  delivery  of  the  book  intended  to  trans- 
fer all  that  the  book  represented,  and  in  her  eyes  it 
stood  for  all  the  money  on  deposit  in  the  bank.  If 
she  had  written  a  check  for  the  amount  of  her  deposit 
and  given  it  to  her  son,  or  if  the  money,  in  place  of 
being  in  bank,  had  been  in  her  possession,  and  she 
had  handed  it  to  him,  it  would  not  have  illustrated 
with  any  more  clearness  or  certainty  her  intention 
than  did  the  delivery  of  the  book.  Ellis  v.  Secor,  31 
Mich.  185,  18  Am.  Rep.  178. 

It  is  strongly  urged  that  the  law  treats  these  trans- 
actions with  disfavor,  and  that  they  will  not  be  up- 
held, when  involved  in  doubt  or  not  supported  by 
the  most  convincing  evidence.  In  a  limited  sense  this 
is  true,  and  they  should  be  carefully  scrutinized,  be- 
cause offering  exceptional  opportunities  for  the  com- 
mission of  fraud.  But,  wheiji  established  by  compe- 
tent and  satisfactory  evidence,  the  courts  are  no  more 
authorized  to  set  them  aside  than  they  would  be  to 
annul  any  other  legitimate  transaction  that  was  sup- 
ported by  testimony  suflScient  to  sustain  it.  It  is 
pointed  out  in  the  brief  of  counsel  for  appellant  that 
the  court  permitted  appellee   to   introduce  evidence 
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showing  that  his  mother,  previous  to  the  gift,  had 
expressed  an  intention  to  leave  this  property  to  hhn, 
but  excluded  evidence  offered  by  appellant  showmg 
a  contrary  purpose.  To  illustrate  the  intention  of  the 
donor,  and  to  show  whether  or  not  a  gift  had  been 
made,  evidence  indicating  a  desire  upon  her  part  to 
give  this  property  to  her  son  was  competent,  as  would 
have  been  testimony  that  she  had  expressed  a  purpose 
not  to  leave  it  to  him.  We  have  carefully  examined 
the  record  for  the  purpose  of  ascertaining  the  evi- 
dence said  by  counsel  to  have  been  excluded,  and  have 
not  discovered  any  evidence  offered  by  appellant  that 
was  not  permitted  to  go  to  the  jury.  In  fact,  with 
few  trifling  exceptions,  all  the  testimony  introduced 
by  both  of  the  parties  was  admitted,  and  each  was 
allowed  the  fullest  opportunity  to  present  his  side  of 
the  case. 

Complaint  is  also  made  that  the  verdict  is  flagrantly 
against  the  evidence,  and  for  this  reason  a  new  trial 
should  be  granted.  As  is  usually  the  case,  when  there 
is  a  controversy  touching  an  issue  of  fact,  the  testi- 
mony is  conflicting;  but  it  was  the  province  of  the 
jury  to  weigh  and  determine  its  sufficiency.  The  real 
question  at  issue  was  submitted  to  them  by  an  appro- 
priate instruction,  and  it  cannot  be  said  that  their 
verdict  is  not  supported  by  sufficient  evidence  to  sus- 
tain it. 

Finding  no  prejudicial  error  in  the  record,  the 
judgment  must  be  affib*med 
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CASE  92.— ACTION  BY  THE  COMMONWEALTH  FOR  USB  OP 
BANK  OP  COLUMBIA  AGAINST  D.  S.  WADE'S 
ADM'R  AND  OTHERS,  ON  SAID  WADE'S  BOND  AS 
TAX  COLLECTOR.— October  23. 

Commonwealth,  for  Use,  &c.,  v.  gg  jj 

Wade's  Adm'r,  &c. 

Appeal  from  Taylor  Circtiit  Court 

L  H.  Thubman,  Circuit  Judge. 

From  a  judgment  dismissing  the  petition  plaintiff 
appeals.     Reversed. 

1.  Taxation;— CoUeotlon— By  "Lolw." — ^The  term  by  'law,"  as  used 
in  Ky.  Stats.,  1903,  section  4129,  providing  that  tbe  sheriff 
shall  be  collector  of  all  taxes,  unless  the  payment  thereof 
is  by  law  directed  to  be  made  to  some  officer,  means  a 
statute,  and  does  not  include  an  order  of  the  fiscal  court. 

t.  Same — Appointment  of  Collectx>rs — Special  Assessments. — 
Under  Ky.  Stats.,  1903,  section  4131,  authorizing  the  county 
court  where  there  Is  no  sheriff  to  appoint  a  collector  of  all 
taxes  due  the  State,  county,  or  taxing  districts,  or  a  separate 
collector  for  money  due  the  State,  county,  etc.,  authorized  to 
be  colleoted  by  the  sheriff,  only  one  collector  may  be  ap- 
pointed to  collect  the  taxes  for  any  division,  and,  where  one 
is  appointed  to  collect  county  revenue,  ano4<her  cnn  not  be 
appointed  to  collect  some  special  assessments  therein. 

3.  Same — Duties  of  Collectors. — The  collectors  authorized  to  be 

apix)inted  take  the  place  of  the  sheriff  and  flU  his  office  so 
far  as  the  collection  of  revenue  is  concerned,  and  It  is  their 
duty  to  collect  all  taxes  levied,  and  collectible  for  that  yecu*, 
,  whether  State  or  county,  regular  or  special. 

4.  Same — ^Legality  of  Appointment — Collector  of  Special  Taxes. — 
A  nomination  by  the  fiscal  court  of  a  collector  of  a  special 
tax  is  void. 

5.  Same — Liability  on  Official  Bond.— Under  Ky.  Stats.,  1903,  sec- 
tion 4147,  providing  that  if  the  sheriff  or  collector  of  revenue 
without  reasonable  excuse  falls  to  pay  to  any  person  entitled 
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chereto  the  amount  due  upon  any  claim  allowed  by  the  fiscal 
court  and  payable  out  of  the  taxes  levied  by  it,  if  collected 
or  collectible  by  him,  he  and  his  sureties  shaU  be  liable  there- 
for, where  a  special  levy  was  made  by  the  fiscal  court  to  pay 
a  Judgment  against  a  oouoty  and  a  collector  of  State  and 
county  taxes  was  iM;)pointed,  and  gave  bond,  and  his  atten- 
tion was  called  to  the  special  tax,  but  he  refused  to  collect  It, 

)  but  did  not  pretend  that  it  was. not  collectible,  he  and  his 
sureties  are  liable  on  his  official  bond. 

6.  Same — ^Necessity  for  Certification  of  Levy.— It  Is  the  duty  of 
the  sheriff  or  collector  of  revenue  to  take  notice  of  the  levy 
of  taxes  by  the  fiscal  court  and  to  collect  and  distribute  It 
as  by  law  required,  and  a  special  certification  of  the  levy  is 
not  required. 

JAMES  GARNEXTT  and  W.  W.  JONES  attorneys  for  appellant 

PROPOSITION   OP  LAW  AND  AUTHORITIES   CITED. 

1.  All  taxes  for  State»  oouDty  and  district  purposes^  must  be 
levied  and  collected,  under  the  general  laws.  (Present  Constltn- 
tlon,  section  59  and  subsection  15  thereof;  present  Constitution, 
sections  171,  181,  and  subsecrtion  1  of  section  263;  Fidelity  and 
Deposit  Co.  of  Md.  v.  Logan  County,  17  Ky.  Law  Rep.,  66.) 

2.  The  general  laws,  carrying  into  effect  the  provisions  of  the 
present  Constitution  relalflve  to  the  levy  and  collection  of  all 
kinds  of  taxes,  are  ample  and  complete.  (Ky.  Stats.,  sections 
1852-3,  1839-40,  1860-7,  1882,  1878,  4131-3-4,  4146-7,  4129,  4168,  and 
27  Ky.  Law  Rep.,  66.) 

3.  The  bonds  executed  by  Collector  Wade,  January  13.  1902, 
under  section  4133,  bound  him  and  his  sureties  for  the  collection 
of  all  taxes  of  Whatever  kind  then  levied  or  might  thereafter  be 
levied  to  be  paid  out  of  tho  assessment  of  the  year  1902.  (Ky. 
Stats.,  4131-3-4,'  Howard  v.  The  Commonwealth,  for  the  use  etc., 
105  Ky.,  608,  and  Adair,  etc.,  v.  Hancock  Deposit  Bank,  107  Ky.  218. 

4.  County  taxes  are  due  the  same  time  State  taxes  are  due  and 
may  be  levied  any  time  during  the  year,  and  the  collector  is 
bound  to  collect  them  under  whatever  bond  he  has  executed^ 
(Ky.  Statsw,  1868,  1853,  1883-5.) 

5.  The  sheriff  or  collector  must  collect  all  taxes  for  whatever 
purpose  levied  and  pay  over  to  the  persons  entitled  thereto.  (Ky. 
Stats.,  4131-3-4,  4129,  4147,  and  105  Ky.,  608,  and  107  Ky..  218 ) 

6.  Collector  must  apportion  taxes,  when  he  fails  to  collect  all 
taxe«  for  all  purposes  from  taxpayer,  according  to  the  amount 
due  to  State,  county,  person  or  fund.     (Ky.  Stats.,  4168.) 
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7.  A  levy  of  taxes  by  the  fiscal  court  gives  the  authority  to 
collect  them,  and,  when  the  authority  Is  given  to  collect,  the  law 
makes  it  the  duty  of  the  collector  to  collect  them,  and  the  oaths 
and  bonds  are  required  of  him  to  insure  the  faithful  performance 
of  this  duty.    (Ky.  Sta.ts.,  4131-34,  4147,  4129.  1853.) 

8.  When  a  levy  is  made  for  a  county  creditor,  he  acquires  a 
property  intereet  or  vested  Interest  therein,  and  m  effect  becomes 
the  creditor  of  the  collector  and  his  sureties,  and  must  look  to 
them  for  his  debt  so  long  as  any  part  of  levy  remains  collectable 
and  must  exhaust  all  his  remedies  against  them  before  he  can 
return  to  the  county  for  an  additional  levy.  (Ky.  Stats.,  4147; 
107  Ky.,  212.) 

9.  The  bank's  debt  herein  sued  on  was  created  under  special 
acts  and  section  1852  Ky.  Stats.  (Bank  of  Columbia  v.  Taylor 
Fiscal  Court,  112  Ky.,  246,  and  Smith/  v.  Mercer  County,  596.) 

10.  The  levy  te  collectable  under  section  1853. 

11.  The  attempted  appointment  of  W.  B.  Trotter  by  the  fiscal 
court  as  the  collector  of  the  levy  of  April  3,  1902,  was  a  mere 
nullity  and  did  not  lessen  Wade*8  duty  toward  appellant  or  give 
him  an  excuse  for  failing  to  collect  the  tax  and  pay  it  over 
according  to  law.  (Jones  v.  Gallatin  County,  78  Ky.,  491;  Com- 
monwealth, for  use,  etc.,  v.  Blackwell,  97  Ky.,  314;  Ky.  Stats., 
4131-3-4,  4147,  4129,  1853.) 

12.  No  settlement  made  by  the  fiscal  court  and  Wade  can  bind 
the  appellant.  (Ky.  Stats.,  4146;  Little  v.  Strow,  23  Ky.  Law 
Rep.  1829.) 

13.  Exclusive  jurisdiction  to  ap.point  collectors  is  given  the 
county  courts.     (Ky.  Stats.,  4131.) 

14.  Every  material  allegation  of  the  petition  is  admitted  and  all 
statutes  bearing  directly  upon  the  questions  in  this  case  eie 
quoted  in  full  in  the  appellant's  brief. 

H.  W.  RIVES,  attorney  for  appellees. 

1.  Appellant  in  this  case  has  mistaken  IDs  remedy;  Its  Judgment 
le  against  Taylor  county;  the  alleged  repudiation  is  by  the  county, 
and  not  by  a  single  private  individual,  or  even  by  a  ministerial 
officer  who  had  no  official  duty  imposed  upon  him  l*y  law,  or  by 
the  orders  of  any  court  in  conn-ection  with  the  payment  of  this 
debt  The  county  owes  the  money,  and  should  pay  the  debt;  this 
has  been  determined  by  the  courts. 

2.  If  appellant  conceives  that  the  action  of  the  fiscal  court  in 
making  its  levy  and  appointing  a  collector  under  the  provisions 
of  the  special  act  under  which  the  debt  was  contracted,  was  not 
in  good  faith,  leit  it  proceed  against  the  ntembers  of  that  court,  as 
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thea  or  now  constituted,  in  6ome  appropriate  action  in  which  the 
persons  charged  with  misconduct  may  have  an  opportunity  to 
answer  the  accusaitiom  against  them.  It  is  certainly  a  novel  argu- 
ment, to  conitend«  as  do  ooimsel  for  appellantt,  before  an  intelli- 
gent court,  that  the  members  of  the  fiscal  court  acted  in  bad 
faith  in  not  requiring  Wade  to  collect  the  tax,  and.  therefore  on 
the  mere  assumption  of  official  misconduct  on  their  pant.  Wade 
must  ait&wer  for  its>  alleged  results;  the  inference  is  that  If  the 
fiscal  court  had,  as  appellant  desired,  appoin<ted  Wade  the  coi- 
l«cftor,  ho  would  have  collected  the  tax,  aod,  therefore,  he  must 
answer  for  the  default  of  the  fiscal  court  and  of  Trotter. 

3.  The  separate  answers  of  Wade  and  of  the  sureties  on  his 
bond  each  presen^ted  a  complete  defense,  and  the  action  of  the 
circuit  court  was  right  in  dismi8s>ing  appellant's  petition.  Thait 
judgment  should,  and  doubtless  will,  promptly  be  affirmed. 

AUTHORITIES  CITED. 

Bank  of  Oolumbia  v.  Taylor  County,  65  S.  W.,  451;  Fidelity  & 
Deposit  Co.  V.  Logan  County,  27  Ky.  Law  Rep.,  66;  Howard,  etc., 
v.  Commonwealth,  105  Ky.,  605,  49  S.  W.,  466;  LitUe  v.  Strow,  66 
S.  W..  282;  Adair  et  al.  v.  Hancock  Deposit  Bank  eit  al.,  53  S.  W.. 
295;  Montgomery  County  Court  v.  Chenault.  47  S.  W.,  457;  Smith 
V.  Mercer  County  et  al.,  47  S.  W.,  596;  Maynard  v.  Conunon- 
wealth,  80  Ky..  587;  Acts  1878,  vol.  I,  p.  554;  Acts  1881,  vol.  1,  p. 
558;  Acts  1887-88,  vol.  I,  p.  344;  Ky.  Stats.,  sections  1852,  1853, 
1860,  1862.  1867,  1878,  1882,  1884,  4129,  4133,  4146  and  4556. 

Opinion  of  the  Couet  by  Judge  Babkeb — 
Affii-ming. 

The  api>ellaiit,  the  Bank  of  Columbia,  obtainod  a 
judgment  in  the  Taylor  circuit  court  against  the 
founty  of  Taylor  for  the  sum  of  $4,000,  with  interest 
at  the  rate  of  6  per  cent  per  annum  from  the  25th 
flay  of  Mareli,  1897,  until  paid.  Afterwards  it  moved 
the  fiscal  court  to  make  a  levy  to  pay  its  judgment 
Tliis  they  declined  to  do,  whereupon  the  bank  insti- 
tuted an  action  against  the  members  of  the  court  to 
compel  them  to  make  the  levy  for  the  payment  of  its 
judgment.     Without  going  into  the  proceedings  of 
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that  action,  it  is  suflSicieiit  to  say  that  judgment  was 
rendered  in  favor  of  the  county,  refusing  to  require 
the  fiscal  court  to  make  the  levy  prayed  for.  From 
that  judgment  the  hank  prosecuted  an  appeal  to  this 
court,  where  it  was  reversed  with  directions  to  the 
lower  court  to  enter  a  judgment  requiring  the  mem- 
bers of  the  fiscal  court  to  make  the  levy  as  demanded 
by  the  bank.  All  of  this  appears  more  fully  in  the 
opinion  of  this  court  delivered  in  the  case  of  Bank  of 
Columbia  v.  Taylor  County,  112  Ky.  243,  65  S.  W. 
451.  Upon  the  return  of  the  case,  a  judgment  was 
entered  pursuant  to  the  mandate  of  this  court,  re- 
quiring the  fiscal  court  to  make  a  levy  upon  the  prop- 
erty in  the  county  subject  to  taxation,  at  a  rate  suf 
ficient  to  pay  the  bank's  judgment.  On  the  3d  day 
of  April,  1902,  the  fiscal  court  made  a  levy  of  <)<^ 
cents  on  each  $100  in  value  of  all  property  subject 
to  taxation  in  the  county,  and  appointed  W.  B.  Trot- 
ter to  collect  the  same,  who  failed  to  qualify  or  assume 
the  duties  of  the  oflBce  in  any  way.  For  reasons  which 
we  need  not  stop  to  examine  or  comment  upon,  there 
had  not  been  for  many  years  a  sheriff  in  Taylor 
county;  that  office  being  vacant  and  its  duties  per- 
formed from  time  to  time  by  collectors  appointed  for 
that  purpose. 

On  the  13th  day  of  January,  1902,  D.  S.  Wade  was 
appointed  collector  of  taxes  both  for  State  and  county 
purposes,  and  accepted  the  apointment  and  qualified 
for  the  positions  by  taking  the  oath  of  office  and 
executing  the  bonds  required  by  law,  with  appellees 
J.  N.  Turner  and  Henry  R.  Turner  as  his  sureties 
on  both  bonds.  The  bond  executed  to  the  county  is  as 
follows:  ^'We,  D.  S.  Wade,  special  collector  of  poll 
tax  and  ad  valorem  tax  of  Taylor  county  for  the  year 
1902,  and  J.  N.  Turner  and  Henry  R.  Turner,  his 
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sureties,  bind  and  obligate  ourselves  jointly  and  sev- 
erally to  the  Commonwealth  of  Kentnclcy,  that  said 
D.  S.  Wade,  special  collector,  shall  faith  fiilly  perform 
his  duties  Witness  our  signatures  th'^j  I3th  day  of 
January,  1902.  D.  S.  Wade,  J.  N.  Turner.  Henry  R. 
Turner/'  After  the  levy  of  the  tax  by  the  fiscal  court 
to  pay  its  judgment,  the  bank  notified  the  collector,  D. 
S.  Wade,  thereof,  and  urged  him  to  at  once  proceed 
to  collect  the  tax  and  pay  it  over  in  satisfaction  of  the 
judgment.  This  he  wholly  failed  and  refused  to  do, 
and  no  part  of  the  levy  was  ever  collected  or  paid 
to  the  bank.  Thereupon  the  bank  instituted  this 
action  against  the  collector  on  his  bond,  alleging  the 
foregoing  facts  and  praying  a  judgnjent  ai^ainst  him 
and  his  sureties  for  the  payment  of  its  debt,  interest, 
and  costs.  To  this  the  defendants  filed  an  answer, 
which  presented  the  following  defenses:  First,  that 
the  levy  to  pay  the  bank's  debt  was  never  certified 
to  him  for  collection;  second,  that  the  fiscal  court 
having,  in  its  order  making  the  levy,  appointed  W.  B. 
Trotter  as  special  collector  thereof,  it  was  not  the 
defendant's  duty  to  collect  it.  A  demurrer  of  the 
plaintiff  to  this  answer  having  been  overruled,  it 
declined  to  plead  further,  and  thereupon  its  petition 
was  dismissed,  of  which  it  now  complains. 

As  preliminary  to  a  discussion  of  the  responsibility 
of  the  collector,  D.  S.  Wade,  for  his  failure  to  collect 
the  bank's  claim,  it  is  necessary  that  we  should  ex- 
amine certain  sections  of  the  Kentucky  Statutes  of 
1903  bearing  upon  the  question  in  hand ;  and,  in  order 
that  these  may  be  before  our  mind  during  the  dis- 
cussion, they  are  copied  herein  in  full.  Section  4129 : 
**The  sheriff,  by  virtue  of  his  oflSce,  shall  be  collector 
of  all  state,  county  and  district  taxes,  unless  the  pay- 
ment thereof  is,  by  law,  directed  to  be  made  to  some 
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othw  officer.''    Section  4131:  *' On  the  failure  of  the 
sheriff  to  execute  bond  and  qualify  as  hereinbefore 
provided,  he  shall  forfeit  his  office,  and  the  county 
court  may  appoint  a  sheriff  to  fill  the  vacancy  until 
a  sheriff  is  elected,  or  it  may  appoint  a  collector  for 
the  county  of  all  moneys  due  the  State  and  county  or 
taxing  districts    authorized    to    be   collected  by  the 
sheriff,  or  it  may  appoint  a  separate  collector  of  the 
moneys  due  the  State,  county  or  any  taxing  district 
thereof  during  the  vacancy  in  the  office  of  sheriff;  and 
in  the  event  the  county  court  fails  for  thirty  days  to 
appoint  a  collector    of   money    due    the  State,  the 
Auditor  of  Public  Accounts  may  appoint  a  collector 
thereof.    Such-  collectors  shall,  within  ten  days  after 
their  appointment,  execute  bond  as  required  of  the 
sheriff,  to  be  approved  by  the  county  court,  and  if  the 
bond  be  not  executed  within  said  time,  the  appointment 
of  another  collector  may,  in  like  manner,  be  made  and 
qualified."    Section  4147:   **The  sheriff  or  collector 
of  th«  state  and  county  revenue  of  each  county  of 
this  Commonwealth  shall  on  the  first  day  of  May, 
June,  July,  August,  September,   October,  November 
and  December  in  each  year,  report  under  oath,  to  the 
county  court  of  his  county,  the  amount  of  state  and 
county  taxes  he  has  collected,  together  with  all  fines, 
forfeitures  or  money,  or  any  other  account  that  shall 
have  been  received  or  collected  by  him,  showing  in 
said  report  the  amount  collected  for  and  belonging 
to  each  j>articular  fund,  for  which  such  revenue  or 
money  may  be  intended.     Said  report  shall  be  filed 
and  recorded  in  a  separate  book  furnished  by  the 
county  clerk  for  that  purpose,  which  shall  be  open 
for  inspection  in  the  office  of  the  county  clerk.    The 
sheriff  or  collector  shall  be  required   by   the   fiscal 
eoart  to  pay  a  penalty  of  six  per  centum   on   the 
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amount  of  all  taxes  levied  by  the  said  court  that  shall 
be  uncollected,  if  collectable,  or  if  collected,  shall  not 
have  been  paid  by  him  on  proper  demand  to  the 
parties  or  funds  entitled  thereto,  on  the  first  day  of 
January  in  each  year  after  he  was  required  to  collect 
such  taxes,  which  penalty  shall  inure  to  the  benefit 
of  the  county.  And  if  the  sheriff  or  collector  shall, 
without  reasonable  excuse,  fail  to  pay  to  the  person 
entitled  thereto  upon  proper  demand  of  each  person, 
his  agent  or  attorney,  the  amount  due  upon  any  claim 
allowed  by  the  fiscal  court,  and  payable  out  of  taxes 
levied  by  the  fiscal  court,  if  collected  or  collectible 
by  him,  he  and  his  sureties  on  his  county  revenue 
bond  shall  be  liable  therefor,  together  with  a  penalty 
of  fifteen  per  centum,  of  the  amount  of  such  claim 
which  shall  be  recoverable  by  the  person  entitled 
thereto,  or  his  personal  representative,  in  any  court 
having  jurisdiction  of  the  subject-matter.  Any 
sheriff  or  collector  who  shall  fail  to  report  as  herein 
required  shall  be  liable  to  indictment  in  the  county 
of  his  residence,  and  fined  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars  for  each 
offense. " 

With  these  sections  of  the  statute  before  us,  we 
will  now  proceed  to  discuss  the  duty  of  the  collector, 
Wade,  to  collect  the  levy  made  for  the  payment  of 
the  bank's  judgment.  Observe  that  by  the  terms  of 
section  4129  the  sheriff,  by  virtue  of  his  office,  shall 
be  the  collector  of  all  State,  county,  and  district  taxes, 
tmless  the  payment  thereof  is  by  law  specially 
iirected  to  be  made  to  some  other  officer.  The  words 
**by  law''  do  not  mean  an  order  of  the  fiscal  court. 
They  mean  a  statute,  and  therefore,  where  there  is 
a  sheriff  in  a  county,  it  is  his  duty  to  collect  all 
State,  county,  and  district  taxes,  unless  by  the  terms 
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of  some  statute  the  collection  is  to  be  made  by  some 
other  oflScer.  If  there  had  been  a  sheriff  in  Taylor 
county,  there  is  no  doubt  that  it  would  have 
been  his  duty  to  collect  the  special  assessment 
levied  for  the  judgment  of  the  bank's  debt. 
Now,  by  section  4131,  where  there  is  no  sheriff, 
a  collector  is  authorized  to  be  appointed,  and 
under  the  terms  of  the  section  the  county  court 
may  appoint  one  collector  to  collect  the  money  of  the 
State,  county,  or  taxing  district  authorized  to  be  col- 
lected by  the  sheriff,  or  it  may  appoint  a  separate  col- 
lector of  the  money  due  the  State,  the  county,  or  any 
taxing  district  thereof  during  a  vacancy  in  the  office 
of  sheriff.  This  language  does  not  authorize  the 
appointment  of  one  collector  to  collect  the  regular 
revenue  of  the  county  and  another  collector  to  collect 
the  special  assessments  as  in  the  case  in  hand.  The 
authority  of  appointment  of  collectors  is  limited  to 
one  collector  for  all  taxes,  whether  state,  county,  or 
district ;  or  the  county  court  may  appoint  a  collector 
alone  to  collect  State  taxes,  and  another  for  the  county 
or  district;  but,  when  a  collector  is  appointed  to  col- 
lect the  county  revenue,  another  may  not  be  appointed 
to  collect  some  special  assessment.  The  collector  or 
collectors  authorized  to  be  appointed  by  section  4131 
take  the  place  of  the  sheriff,  and  fill  his  office  so  far 
as  the  collection  of  revenue  is  concerned;  and  it  is 
their  duty  to  collect  all  taxes  which  it  would  have 
been  the  duty  of  the  sheriff  to  collect  had  that  office 
been  occupied  at  the  time  of  the  levy.  D.  S.  Wade 
having  been  appointed  both  as  the  collector  of  the 
State  taxes  and  the  county  taxes  for  the  year  1902, 
it  was  his  duty  to  collect  all  taxes  levied  and  collect- 
ible for  that  year,  whether  State  or  county,  whether 
regular  or  special.    The  nomination  of  W.  B.  Trotter 
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as  collector  by  the  fiscal  court  was  void  for  want  of 
authority  to  make  it,  and  the  appointee  evidently  so 
considered  it,  as  he  never  qualified  or  undertook  in 
any  way  to  discharge  the  duty  sought  to  be  thrust 
upon  him.  By  section  4147,  the  sheriff  or  the  col- 
lector of  the  State  and  county  revenue  of  each  county 
is  required  to  report  on  certain  named  days  to  the 
county  court  the  amount  of  State  and  county  taxes 
he  has  collected,  and  is  liable  to  a  penalty  of  6  per 
cent  on  the  amount  of  all  taxes  levied  by  the  fiscal 
court  that  shall  be  uncollected,  if  collectible,  or,  if  col- 
lected, shall  not  have  been  paid  by  him  on  proper 
demand  to  the  parties  or  funds  entitled  thereto.  And, 
if  the  sheriff  or  collector  shall,  without  reasonable 
excuse,  fail  to  pay  to  the  person  entitled  thereto  upon 
proper  demand  of  each  person,  his  agent  or  attorney, 
the  amount  due  upon  any  claim  allowed  by  the  fiscal 
court,  and  payable  out  of  taxes  levied  by  the  fiscal 
court,  if  collected  or  collectible  by  him,  he  and  his 
sureties  on  his  county  revenue  bond  are  liable  there- 
for, together  with  a  penalty  of  15  per  centum  of  the 
amount  of  such  claim,  which  shall  be  recoverable  by 
the  person  entitled  thereto,  or  his  personal  repre- 
sentative, in  any  court  having  jurisdiction  of  the 
subject-matter.  This  statute  seems  to  cover  and  be 
conclusive  of  the  question  we  are  now  discussing. 
Here  was  a  judgment  against  the  county,  to  pay  which 
a  special  levy  was  made  of  60  cents  on  each  $100 
worth  of  property  in  the  county  subject  to  taxation. 
We  have  seen  that  it  was  the  collector's  duty  to  col- 
lect this  tax,  and  pay  off  this  judgment  Although  it 
is  admitted  that  as  soon  as  the  levy  was  made  his 
attention  was  called  to  it  and  demand  was  made  on 
him  to  collect  the  tax,  he  failed  and  refused  so  to 
do.    He  does  not  pretend  that  tbe  tax  wu»  not  collect- 
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ible,  and  therefore  his  negligence  or  willful  failure 
to  discharge  his  duty  brings  him  within  the  very  let- 
ter of  the  statute,  which  makes  him  and  his  sureties 
responsible  on  his  official  bond  for  his  delinquency 
in  the  premises.  This  judgment  was  not  for  money 
due  under  a  special  railroad  tax,  but  was  for  money 
borrowed  from  the  bank  to  pay  off  a  compromise 
which  the  county  had  made  with  certain  of  its  credit- 
ors holding  railroad  bonds.  This  claim  was  like  any 
ordinary  claim  against  the  county,  and,  the  court  hav- 
ing ordered  the  levy  to  be  made  to  pay  it,  it  was  to 
be  collected  as  the  ordinary  revenue  of  the  county 
was  to  be  collected,  in  the  same  manner  and  by  the 
same  officers.  There  is  no  provision  in  the  statute 
to  wfiich  our  attention  has  been  called  which  author- 
izes generally  a  special  certification  of  the  county 
levy  to  the  sheriff  in  order  to  make  it  collectible  by 
him,  and  a  careful  search  on  our  part  has  not  led  to 
the  discovery  of  any  such  statutory  requirement.  It 
is  the  duty  of  the  sheriff  or  collector  to  take  notice 
of  the  levy  of  taxes  by  the  fiscal  court,  and  to  collect 
and  pay  over  or  disburse  it  as  by  law  required.  This 
the  collector  failed  to  do,  and  by  the  very  terms  of 
the  statute  he  is  responsible  on  his  bond  for  the 
default. 

There  can  be  little  doubt  that  the  fiscal  court,  by 
what  they  did  in  the  matter,  were  undertaking  to 
nullify  the  judgment  of  the  circuit  court.  The 
appointment  of  the  special  collector.  Trotter,  of  whom 
nothing  was  ever  afterward  heard,  and  who  in  no 
way  attempted  to  qualify  as  collector,  or  discharge 
the  duties  of  that  office,  point  to  the  fact  that  this 
was  an  arrangement  by  which  the  fiscal  court  could 
seemingly  comply  with  the  judgment,  but  without, 
in  fact,  accomplishing  anything.    This  unlawful  pur- 
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pose  could  only  be  successful  by  the  failure  of  the 
regular  collector  of  the  revenue  to  do  his  duty  in 
the  premises,  and  to  collect  the  taxes  provided  for  by 
the  special  levy.  Such  juggling  with  the  decrees  and 
judgments  of  the  courts  cannot  be  tolerated.  Ours, 
as  has  often  been  said,  is  a  government  of  laws,  and, 
if  the  judgments  of  the  courts  enforcing  the  law  may 
be  thus  nullified  or  disregarded  either  by  overt  act  or 
culpable  negligence,  government  is  at  an  end.  The 
county  is  9s  amenable  to  the  law  as  an  individual, 
and  it  is  the  high  duty  of  its  officials  to  enforce  the 
law  wherever  and  whenever  they  are  its  ministers. 
There  is  nothing  in  the  case  at  bar  to  excite  sympathy 
for  this  manifest  effort  on  the  part  of  the  county  of 
Taylor,  through  its  officers,  to  evade  the  payment  of 
this  judgment.  The  bank  loaned  it  the  money  in  order 
to  compromise  at  50  cents  on  the  dollar  its  outstand- 
ing bonds,  and  there  is  not  the  slightest  basis  for  the 
claim  that  this  debt  is  either  illegal  or  unjust.  The 
county  collects  its  taxes  on  all  of  the  bank's  property 
year  by  year  in  order  to  support  its  government,  and 
then  deliberately  refuses  to  pay  the  corporation  that 
which  is  admitted  to  be  justly  due  it  It  seems  to  us 
high  time  that  it  should  be  taught  as  a  practical 
lesson,  as  well  as  a  theory,  that  there  are  none  so 
high  as  to  be  above  the  restraints  of  the  law,  or  so 
low  as  to  be  beneath  its  protection.  The  answer  of 
the  defendants  does  not  set  forth  a  valid  defense  to 
the  cause  of  action  set  up  in  the  petition,  and  the 
general  demurrer  should  have  been  sustained. 

The  judgment  is  reversed   for  further  procedure 
eonsistent  with  this  opinion. 
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CASE  93.— ACTION   BY   JOHN   MURPHY   AGAINST  JACKSON 
•     MOUNTS  ON  A  REPLEVIN  BOND.— October  24. 

1  126 

Mounts  V.  Murphy  ^^ 

f-  - 

Appeal  from  Pike  Circuit  Court. 

A.  J.  KiBK,  Circuit  Judge. 

Judgment  for  plaintiff,  defendant  appeals.     Re- 
versed. 

1.  Replevin— RedeUvery   Bond»—Llabllltlefl.— Civil    Code    Prac, 

seotion  S88,  provides  that  in  replevin,  if  the  property  hafl 
been  delivered  to  the  plaintiff,  and  the  defendant  claims  a 
return  thereof.  Judgment  for  the  defendant  may  be  for  the 
return  of  the  property  or  its  value  if  the  return  can  not  be 
had  and  damages  for  the  tiaking  and  withholding  the  same. 
Held,  That,  where  a  plaintiff  suing  for  the  possession  of 
property  gave  a  bond  to  secure  the  performance  of  the  Judg* 
ment  and  was  given  poaseseion'  of  the  property.  If  defendant 
neglected  on  obtaining  a  Judgment  to  have  the  damages  for 
the  withholding  of  the  property  deftermined  hi  that  action,  he 
is  barred  of  any  action  therefor  on  the  replevin  bond. 

2.  Same — Aotione — ^Rlght  of  Actions.— Where  plaintiff  gave  a 
bond  to  perform  the  Judgment  of  the  court  and  obtain  pos- 
session of  the  cattle,  and  the  defendant  secured  Judgment 
for  the  return  of  the  cattle,  or,  if  this  could  not  be  had,  for 
their  value  wten  taken,  and  the  cattle  were  so  injured  when 
returned  as  to  be  reduced  in  value,  the  defendant  may  recover 
in  an  action  on  the  bond  for  the  difference  in  the  value  of 
the  cattle  when  received  and  when  returned. 

N.  J.  AUXIER  and  P.  B.  STRATTON  for  appellant. 

QUESTIONS  INVOLVED  AND  AUTHORITIES  CITED. 

Eecovery  for  braaoh  <ff  bond  in  action  of  claim  and  delivery. 
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(OlvU  Oode.  section  184;   Bates  v.  Buchanan,  2  Bush,  117;  Ken- 
tucky Land  &  Immd«raUon  Co.  v.  Crabtree,  80  S.  W.,  1161.) 

(No  brief  for  appellee.) 

Opinion  op  the  Court  by  Judge  Nunn — 
Reversing. 

On  the  8th  day  of  August,  1904,  Volentine  Hatfield 
instituted  an  action  in  the  Pike  circuit  court  against 
appellee^  John  Murphy,  to  recover  10  head  of  work 
cattle  and  the  rigging  belonging  to  same,  which  con- 
sisted of  yokes,  chains,  grabs,  etc.,  and  obtained  an 
order  for  the  immediate  delivery  of  the  property. 
Hatfield  executed  the  bond  required  by  section  184  of 
the  Civil  Code  of  Practice,  and  appellant  became  Hat- 
field's  surety.  Tho  bond  reads  as  folows :  '*  We  under- 
take to  the  defendant,  John  Murphy,  that  the  plaintiff, 
Volentine  Hatfield,  shall  duly  prosecute  this  action 
and  shall  perform  the  judgment  of  the  court  therein 
by  returning  the  cattle,  yokes  and  chains  as  described 
in  the  petition  and  order  of  delivery,  ordered  to  be 
delivered  to  the  plaintiff  if  a  return  be  adjudged,  and 
by  paying  to  the  defendant,  John  Murphy,  such  sums 
of  money  as  may  be  adjudged  in  this  action  against 
the  plaintiff,  not  exceeding  eight  hundred  and 
eighteen  dollars  and  the  cost  of  this  action.  This 
October  8th,  1904.^'  The  sheriff  took  charge  of  the 
property;  appellee,  Murphy,  the  defendant  in  that 
action,  failing  to  execute  bond  and  retain  the  prop- 
erty within  the  two  days  prescribed  by  the  Code.  The 
property  was  turned  over  to  appellant,  by  the  sheriff, 
who  carried  it  to  Virginia,  his  home.  That  action  was 
ended  with  the  following  order:  ^'This  cause  being 
submitted  on  motion  to  dismiss  because  the  plaintiff 
being  a  nonresident  of  this  State,  and  the  plaintiff  re- 
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fusing  to  give  bond,  it  is  ordered  by  the  court  that  the 
cause  be  dsmissed  for  want  of  said  bond  for  cost  as 
required  by  the  Code,  and  the  defendant  further 
moves  the  court  for  the  restitution  of  said  property, 
as  described  in  the  pleadings  herein,  and  the  court, 
being  advised,  orders  and  adjudges  that  the  defend- 
ant, John  A.  Murphy,  is  entitled  to  an  order  of  resti- 
tution of  said  property,  if  to  be  had,  and,  if  not  to 
be  had,  an  execution  to  issue  for  the  sum  of  $409.00, 
the  value  fixed  by  plaintiff  on  said  property,  and  the 
clerk  of  this  court  will  forthwith  issue  said  order  of 
restitution  and  upon  the  return  of  same,  if  the  said 
property  has  not  been  restored,  then  the  said  clerk 
will  issue  an  execution  against  the  plaintiff,  Volen- 
tine  Hatfield,  special  receiver  of  the  estate  of  S.  A. 
Williamson,  for  the  sum  of  $409.00,  the  value  of  the 
cattle  taken  under  said  writ,  and  the  cost  of  this 
action.'' 

This  action  was  instituted  against  the  surety  seek- 
ing to  recover  of  him  $25,  cost  expended  in  that  action, 
$18  for  ox  yokes,  chains,  grabs,  etc,  which  Hatfield 
failed  to  return  under  the  order  of  court  above  copied, 
and  $400  damages  for  the  detention  of  the  cattle  and 
other  property  described,  for  eight  months,  and  $300 
damages  for  the  difference  between  the  value  of  the 
cattle  when  taken  from  him  and  the  value  of  same 
when  returned  under  the  order  of  court  referred  to. 
Appellants  answered,  and  averred  that  all  the  cost 
of  that  suit  had  been  paid,  which  turned  out  to  be 
true,  and  denied  that  they  had  failed  to  return  the 
yokes,  chains,  etc.,  denied  the  damages  for  the  deten- 
tion of  the  cattle  for  eight  months,  and  claimed  that 
appellee  had  no  right  to  recover  in  this  action  any 
damages  for  the  detention  of  the  cattle,  averring  that 
this  damage,  if  any,  ought  to  have  been  assessed  when 
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the  final  judgment  was  rendered  in  that  action,  and 
denied  the  injnry  to  the  cattle,  or  that  they  were  of 
less  value  when  returned  than  when  received  under 
order  of  delivery.  The  parties  had  a  trial,  the  jury 
found  in  favor  of  appellant  with  reference  to  the 
yokes,  chains,  etc.,  and  found  in  behalf  of  appellee 
$300  for  the  detention  of  the  cattle  eight  months, 
and  $90  damages  for  injury  to  the  cattle. 

We  are  of  opinion  that  the  court  erred  in  submit- 
ting to  the  jury  the  question  of  damages  for  tho  deten- 
tion of  the  property.  This  matter  should  have  been 
presented  and  determined  in  the  other  action,  and,  as 
appellee  failed  to  present  it  and  have  the  matter 
determined  in  that  action,  he  is  barred  from  recover- 
ing it  from  the  surety  on  the  bond  Section  388  of 
the. Civil  Code  of  Practice  reads  as  follows:  *'In  an 
action  for  the  possession  of  specific  personal  prop- 
erty, the  plaintiff  may  have  judgment  for  its  de- 
livery, if  it  can  be  had ;  and,  if  not,  for  its  value  and 
for  damages  for  its  detention.  If  the  property  have 
been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant 
may  be  for  the  return  of  the  property,  or  its  value  if 
a  return  can  not  be  had,  and  damages  for  the  taking 
and  withholding  of  the  property.'*  This  section  re- 
quires the  defendant,  in  an  action  for  the  specific 
recovery  of  personal  property,  if  he  desires  a  return 
of  the  property,  to  have  the  judgment  find  for  h^m  in 
the  alternative,  i.  e.,  the  property  if  to  be  had,  if 
not,  its  value  and  damages  for  the  taking  and  with** 
holding  of  it.  The  bond  executed  by  appellant,  as 
surety  to  Hatfield,  provides  that  the  surety  is 
responsible  for  such  sums  of  money  as  may  be 
adjudged  in  the  action  against  the  plaintiff.  Appel- 
lee might  have  had  the  question  relative  to  the  with^ 
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holding  of  the  cattle  from  him  settled  in  that  action, 
and  the  surety  was  obligated  to  pay  it;  but  as  the 
appellee  neglected  to  have  that  done  he  is  barred  of 
any  action  against  the  surety  therefor. 

We  are  referred  to  the  case  of  Kentucky  Land  & 
Immigration  Co.  v.  Crabtree,  118  Ky.  395,  26  Ky. 
Law  Eep.  283,  80  S.  W.  1161,  as  authorizing  an  action 
on  a  bond  against  the  surety  to  recover  from  him 
damages  when  not  fixed  in  the  judgment  disposing  of 
the  action  for  the  claim  and  delivery  of  the  property. 
The  question  in  that  case  was  not  like  the  case  at  bar. 
In  that  case  the  plaintiff  in  the  action  obtained  pos- 
session of  some  logs  by  giving  the  bond  and  after- 
wards disposed  of  them,  entered  a  motion,  and  dis* 
missed  the  action  without  prejudice,  and  the  court 
decided  that  it  had  violated  its  bond,  in  that  it  failed 
to  duly  prosecute  the  action.  The  court  said  in  that 
case  that:  *'The  plaintiff  should  not  be  permitted, 
by  the  execution  of  a  bond,  to  obtain  the  possession 
of  the  property  and  upon  its  own  motion  dismiss  the 
action  without  prejudice,  and  thus  relieve  itself  and 
surety  from  all  responsibility  on  the  bond."  This 
case  is  different.  Here  the  defendant,  now  appellee, 
upon  his  own  motion  caused  a  dismissal  of  that  action 
and  caused  judgment  to  be  rendered  in  his  behalf 
for  the  property  if  to  be  had,  if  not,  for  its  value,  but 
failed  to  present  and  recover  the  damages  he  had 
sustained  by  the  taking  and  withholding  of  the  prop- 
erty from  him.  See,  also  the  case  of  Bogers  v.  Brad- 
ford, 8  Bush,  163. 

We  are  of  the  opinion  that  the  court  did  not  err 
in  permitting  appellee  to  recover  of  appellant  the 
difference  in  the  value  of  the  cattle  when  received 
by  Hatfield  and  the  value  when  returned.  The  judg- 
ment of  the  court  was  for  the  return  of  the  property, 
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if  to  be  had ;  if  not,  the  value  at  the  time  taken  from 
him  should  be  recovered.  This  surety  bound  himself, 
when  he  signed  the  bond,  that  the  plaintiff  in  that 
action,  Hatfield,  would  perform  the  judgment  of  the 
court.  It  did  not  satisfy  the  obligation  when  Hatfield 
returned  the  oxen,  some  of  them  with  eyes  knocked 
out  and  otherwise  injured  and  in  poor  condition,  as 
the  testimony  tends  to  show  in  this  case.  It  is  true 
that  appellee  might  have  elected  to  refuse  the  cattle 
on  account  of  their  condition,  and  collected  their 
value  as  fixed  in  the  judgment ;  but  he  was  not  hound 
to  do  so.  He  had  a  right  to  receive  and  keep  them 
as  a  part  performance  of  the  judgment  of  the  court. 
In  the  8  Bush  case,  supra,  this  court  said:  ** Under 
this  provision  we  are  of  opinion  that  the  judgment 
should  have  been  in  the  alternative,  and  should  have 
allowed  appellant  to  discharge  it  in  so  far  as  the 
value  of  the  property  was  concerned  by  its  return." 
In  our  opinion  a  plaintiff  and  his  bondsman,  in  an 
action  for  the  specific  recovery  of  personal  prop- 
erty, should  not  be  absolved  from  all  further  liability 
when  a  blind  horse,  made  so  by  the  plaintiff,  is  re- 
turned in  lieu  of  a  sound  one  taken  from  the 
defendant. 

In  our  opinion  the  difference  in  the  value  of  the 
property  at  the  time  taken  and  when  returned  may 
be  recovered  in  an  action  like  this,  and  such  damages 
are  not  required  by  the  Code  to  be  fixed  in  the  judg- 
ment in  the  action  for  claim  and  delivery  of  the 
property.  In  fact,  it  would  be  impossible  to  do  so 
for  the  reason  the  property  is  at  the  time  of  the  judg- 
ment in  the  possession  of  the  plaintiff  in  the  action, 
and  not  accessible  to  the  defendant  for  inspection; 
nor  can  it  be  known  in  what  condition  the  property 
will  be  when  returned  to  the  defendant 
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For  these  reasons  the  judgment  of  the  lower  court 
is  reversed  and  remanded,  with  directions  to  the 
lower  court  to  set  aside  its  judgment  and  render  one 
in  behalf  of  appellee  for  $90,  with  interest  from  the 
date  of  the  verdict  of  the  jury,  and  the  cost  of  the 
action. 


CASE  94.— ACTION  BY  CITY  OF  PADUCAH  AGAINST  J.  L. 
JONES  AND  HIS  SURETIES  FOR  A  VIOLATION  OP 
HIS  BOND  TO  THE  CITY  AS  A  SALOON-KEEPER.— 
October  26. 

128    809 

City  of  Paducah  v.  Jones,  &c  Jgl  ^ 

Appeal  from  McCracken  Comity. 

W.  M.  Reed,  Circuit  Judge. 

Judgment     for     defendants,     plaintiff     appeals. 
Reversed. 

1-  Principal  and  Surety — ^Action  on  Bond — Defenso  by  Surety — 
Conclusiveness  of  Judgment  Against  Principal. — ^Suretles  on  a 
liquor  dealer's  bond  are  not  eatlopped,  in  an  action  thereon, 
from  sihowing  that  their  principal  had  not  violated  the  law, 
even  tibough  in  penal  proceedings  against  him  he  confessed 
his  guilt,  or  was  convicted  qt  the  oflenee. 

2,  Intoxicating  Liquors — Bonds  of  Dealers  —  Actions  on  —  Suffi- 

ciency of  Evidence. — ^In  a  suit  by  the  city  on  a  bond  con- 
ditioned that  the  principal  will  conduct  his  liquor  business 
in  a  legal  manner,  evidence  examined,  and  held  to  warrant 
the  finding  that  the  clerk  who  made  the  illicit  sales  was  acting 
entirely  for  himself  and  that  his  acts  were  never  ratified  by 
the  principal. 

3.  Same — ^Admis«sibility  of  Evidence. — ^In  an  action  by  the  city 

on  a  bond  conditioned  that  the  principal  will  conduct  his 
liquor  businefld  in  a  legal  manner,  evidence  showing  that  the 
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principars  clerk*  who  illicitly  sold  on  Sunday,  had  sold 
liquor  with  the  knowledge  of  the  principal  on  previous  Sun- 
days, is  admissible,  since  It  tends  to  ahaw  whether  or  not 
the  selling  on  the  Sunday  in  question  was  within  the  apope 
of  the  clerk's  em|)loyment  or  by  the  cons^t  of  th-e  principal. 

4.  Same — Offenses — ^Wrongful  Acts  of  Agent— Employer's  Liabil- 

ity.— ^An  employer,  irrespective  of  his  instructions  or  diree- 
tioDfS,  may  be  proceeded  against  criminally  for  the  act  of  his 
clerk  or  agent,  who,  within  the  scope  of  his  employmemt, 
sells  or  fumdshes  liquor  in  violation  of  law. 

5.  Same — Ordinances — Power  to  Enact — Requirement  of  Bond. — 
Under  Ky.  Stats.,  1903,  section  3058,  giving  city  councils  the 

right  to  license^  tax,  and  regulate  the  sale  of  liquor,  the  Par 
ducah  council  had  the  power  to  pass  an  ordinsnce  requiring 
an  applicanit  for  a  liquor  license  to  execute  a  |1,000  bond, 
with  good  suretiies  tbiereon,  condittoned  llhat  the  applicant 
will  conduct  his  liquor  business  in  a  legal  manner,  since  tho 
requirement  is  reasonable  and  proper,  and  has-  a  tendency  to 
compel  an  observance  of  the  law. 

6.  Same — Actions  on  Bond — ^Defenoes. — ^In  an  action  by  the  city 
on  a  bond  condlitloned  that  the  principal  will  conduct  his 
liquor  business  in  a  legal  manner,  the  amount  of  damages 
created  by  the  violation  of  law  does  not  enter  Into  the  case, 
since,  if  the  conditions  of  the  bond  have  been  broken,  the 
sureties  are  liable  for  the  sum  stipulated  therein. 

7.  Same. — ^In  sudh  an  aotion,  payment  of  the  fine  imposed  upon 
tihe  principal  in  crlm<:nal  proceedings  for  the  violation  of  law 
will  not  satisfy  the  bond. 

JAMES  CAMPBELL,  JR.,  attorney  for  appellant. 

When  regulations'  are  imposed,  as  in  this  case,  the  licensee  1b 
criminally  liable  for  their  non-observance.  The  defendant  was 
found  by  the  county  commissioners  "qualified,"  and  a  license  was 
Issued  to  him  upon  the  personal  *  trust  that  he  would  conduct  ttie 
business  according  to  the  regulations.  The  sale  here  made  to  a 
minor  was  a  violation  of  that  trust,  and  a  violation  of  law.  It  is 
no  defense  tbat  the  defendant  had  no  Intention  to  violate  the  law. 
•*Good  Intentions"  are  said  by  the  proverb  to  be  a  pavement  for 
another  place,  but  they  are  not  a  sound  one  for  a  barroom.  The 
law  has  been  violated.  It  looks  to  the  man  it  entrusted  with  the 
management  of  this  business  and  holds  him  liable.  It  is  imma- 
terial wtoether  his  liability  is  based  upon  his  negligence  In  per- 
mitting the  sale,  or  upon  both,  for  the  defendant  is  liable  for  a 
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negUgent  AaJe  from  insufficient  sttperviskiii  of  an  agent  as  mucli 
as  if  he  ordei^d  tbe  4Mile*  If  the  clerk,  as  Juds:e  Cooler  says* 
sapra,  being  in  posBesslon  of  the  keys,  opens  the  saloon  on  Sunr 
day  for  traffld,  the  licensee  ooold  not  excuse  himself  from  liability 
by  his  absence  or  Ignorance;  nor  can  he  do  so  in  the  present 
case  of  a  sale  in  the  minor  by  being  temporarily  absent  from  the 
room.  The  defendant  chose  to  seek  for  and  assume  tbe  liabilities 
of  the  calling  of  a  saloon*keeper,  that  he  might  enjoy  its  profits. 
He  can  not  be  allowed  to  enjoy  its  profits  and  assign  his  duties 
and  liabilities  to  another. 

LIBT  OF  AUTHORITIES. 

1.  Is  this  aodon  a  penal  one?  (Ballowe  v.  Comth.,  44  S.  W., 
646;  Corath.  v.  Stringer,  78  Ky.,  66;  Culllnan  v.  Burkhard,  86  N. 
y.,  1003;  Current  law,  vol.  4,  p.  262.) 

2.  CoiMent  to  conditions  by  accepting  license.-* 

(a)  Right  to  regulate  saloons  delegaited  to  the  city.  (Subeec. 
10,  section  3058,  Ky.  StoU.  (1903);  McNuity  v.  Toof,  75  S.  W.. 
268;  Bttbsec  23,  section  3058,  Ky.  Stats.  (1908);  subsec.  25,  section 
8058,  Ky.  flitats.  (1903);  Cooley's  Constitutional  LiimitaUons,  743; 
Dunn  V.  Comth.,  49  S.  W..  813.) 

(b)  Right  of  the  city  to  adopt  and  enforce  such  police  regula- 
tions as  may  be  expedient  and  necessary  .  (Abbott  on  Municipal 
Corporations,  vol.  1,  sections  130-31-32-33;  Lodano  v.  SDote,  25 
Ala.,  64;  QuinAard  v.  (Corcoran,  50  Conn.,  34;  Hawes  v.  Maxwell, 
32  N.  E.,  152;  People  v.  Bckman,  63  Hun.  209,  18  N.  Y.  654;  City 
of  Providence  v.  Bliflh,  10  R.  I.,  208;  O'Flynn  v.  State,  66  Miss.  7, 
6  South.  390;  Hogan  v.  Chief  Justice,  etc.,  27  Tex.,  226;  State  v. 
Pierce,  26  Kan.,  777;  Green  County  v.  Wilhite,  29  Mo.  App.,  459; 
State  v.  Walker,  56  N.  H.,  176;  Brown  v.  Comth.,  114  Pa.,  335; 
Grainger  v.  Hayden,  17  R.  I.,  179;  Jones  v.  Baites,  4  L.  R.  S.,  496; 
Blockway  v.  David  Petted,  7  h.  R.  A.,  740;  Indiana  v.  Gerhardt,  33 
Li.  R.  a.,  813;  State  v.  Beach,  43  N.  E.,  949;  Decker  v.  Sargeant, 
125  Ind.,  404;  Davis  v.  Fasig,  128  Ind.,  271;  Black.  Intox.  Liquors, 
section  50;  McKinney  v.  Salem,  77  Ind.,  213;  State,  McKey,  v. 
iionnell,  119  Ind.,  494;  Moore  v.  Indianapolis,  120  Tnd.,  483;  Black, 
Intox.  Liquors,  section  51;  Nelson  v.  Srtata,  46  N.  £.,  941:  Shay 
V.  Muncie,  46  N.  E.,  138.) 

8.  The  liability  of  Jones  for  the  acts  of  his  agent.  Dunialn. 
(Ix>oke  V.  Comth..  69  S.  W.,  763;  Ky.  State.,  sectUms  2t>70.  2571; 
Mlison,  etc.,  v.  Comth.,  69  S.  W.,  765;  Comth.  of  Mass.  v.  Steven, 
11  L-  R.  A.,  857;  North  Carolina  v.  Kittelle,  15  L.  R.  A..  694; 
State  V.  McBrayer,  98  N.  C,  619;  Stajte  v.  Scrogglns.  107  N.  C, 
492;  Fsrrell  v.  State,  32  Ohio  St.  456,  30  A.  M.  Rep.  614;  1  Whs^^ 
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tern,  Crim.  Laiw,  247,  341.  2422;  2  Wharton,  Crlm.  Law.  1163; 
Carroll  v.  State,  73  Md.,  651;  Btnbe  v.  Denaon,  31  W.  Va..  122;  11 
Am.  &  Eng.  Ency.  of  Law,  718;  Mullerr  v.  Buncombe  County 
Oomrs.,.89  N.  C,  171;  State  v.  Wallace,  94  N.  C,  927;  State  v. 
McNeeley.  60  N.  C,  234;  McCutcheon  v.  People,  69  111.,  606; 
Noecker  v.  People,  91  111.,  491;  Mogler  v.  State.  47  Ark..  UO; 
Edgar  v.  State.  46  Ark.,  356;  WaUer  v.  State,  38  Ark.,  666;  Loeb 
V.  .State,  76  Ga.,  258;  Snider  v.  State,  81  Ga..  763;  WMton  v. 
State,  37  MlsiBc,  379;  Riley  v.  State,  43  Miss.,  397;  Dudley  v.  Sau- 
todnie,  49  Iowa.  650;  People  v.  Roby,  62  Mich.  677,  50  Am.  Rep. 
270;  People  v.  Blake,  67  Mich.,  666;  State  v.  Dickens,  2  N.  C. 
407;  State  v.  Boyett,  32  N.  C,  366;  State  v.  Hart,  li  N.  C.  389; 
State  V.  Preanell,  34  N.  C,  103;  Scalfl  v.  State.  73  S.  W..  441; 
Current  Law,  vol.  4,  p.  262;  Comett  v.  Comth.  (Ky.),  78  S.  W., 
853;  Knott  v.  Peterson,  101  N.  W.,  173;  CulUnan  v.  Kuch,  177  N. 
Y.  303,  69  N.  E.  597;  People  v.  Bassing,  100  N.  W..  396;  People  t. 
Lundell,  99  N.  W.,  12;  People  v.  Krisel,  98  N.  W.,  860;  Beane 
V.  State,  80  S.  W.,  573;  State  v.  Terry,  79  S.  W.,  998;  Sinclair 
V.  State,  77  S.  W..  621;  Pigford  v.  State,  /4  S.  W..  323;  Comrth. 
V.  Nichols,  10  Met.  259.  43  Am.  Dec.  432;  Hanson  v.  State.  43 
Ind.,  550;  State  v.  Pasn<ell,  2  Hump..  398;  State  v  Mueller,  38 
Minn.,  497;  Comth.  v.  Major,  6  Dsuna,  293;  Connth.  v.  Park.  1  Gray. 
553;  Parker  v.  State,  4  Ohio  St.,  663.) 

Crice  &  Ross,  attomeysi  for  afppellees. 

Cities  can  not  enforce  their  civil  contract  by  fines  and  penalties^ 
Neither  can  cities  enforce  the  State  law  by  civil  contracts  This 
bond  is  a  civil  contract,  as  claimed  by  appellant,  for  the  purpose 
of  compelling  parties  who  «re  Ucensed  by  the  city  of  Paducah 
to  sell  liquors  by  retail  to  observe  the  criminal  law  of  tbe  State 
of  Kentucky.  It  has  no  power  to  do  this.  The  Legislature  in 
making  it  unlawful  to  sell  liquor  on  Sunday  prescribe  a  penalty 
for  itsi  violation.  The  Legislature  has  also,  by  S'Ubseotdon  25  of 
section  3058,  giving  the  general  oouncil  power  to  impose,  enforce 
and  collect  fines  and  forfeitures,  and  to  punish  the  violation  of 
the  laws  of  the  city  of  the  second  class  by  fines  and  imprison- 
ment or  both.  But  the  general  council  of  Paducah  has  not 
adopted  any  ordinance  making  it  unlawful  to  sell  Mquor  tn  the 
city  of  Paduoah  on  Sunday,  and  It  htfLs  not  by  any  ordinance 
fixed  any  penalty  for  the  violation  of  the  State  law  by  selling 
liquor  in  Paducah  on  Sunday.  The  only  way  the  city  is  griven 
power  to  enforce  the  obseirvance  of  the  criminal  law  is  by  pun- 
ishing the.  violator  by  fines  and  imprisonmenit  or  both,  to  be 
fixed   by   an  orddnjance,   and  not  the   semblance  of  authority   is 
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given  to  the  city  to  enjiorce  the  observance  of  the  criminal  laws 
of  tdie  State  by  civil  contracts  such  as  tdite  bond  in  this  case. 

CITATION  OF  AUTHORITIES. 

Equitable  L.  Assurance  Society  v.  Comth.,  28  Ky.  Law  Rep., 
333;  Prater  v.  Comth.,  4  Ky.  Law  Rep.,  334;  Locke  v.  Comth.,  113 
Ky.,  864;  Ellison  et  al.  v.  Conyth.,  69  S.  W.,  765;  Ky.  Stats.,  seo- 
tlon  3058,  ftubsec.  2-10  and  23;  City  of  Covington  v.  Wood  et  al., 
98  Ky.,  345;  Yick  Wo  v.  Hopkina,  etc.,  118  U.  S..  356. 

Opinion  of  the  Cotjet  by  Judge  Cabboll — 
Reversing. 

Padncah  is  a  city  of  the  second  class,  and  under 
section  3058  of  the  Kentucky  Statutes  of  1903,  the 
general  council  have  the  right  **to  license,  tax  and 
regulate  the  sale  of  spirituous,  vinous  and  malt 
liquors  in  saloons  and  coffee  houses."  In  pursuance 
of  this  authority,  the  council  enacted  an  ordinance 
providing  that:  ^* Every  person,  firm,  company  or 
corporation  desiring  to  keep  a  coffee  house,  saloon, 
clubroom,  or  other  establishment  wherein  spirituous, 
vinous  or  malt  liquors  are  sold  by  retail,  shall  make 
application  therefor  in  writing  to  the  general  council 
giving  the  number  of  the  house,  and  street  on  which 
same  is  located  in  which  said  business  is  to  be  car- 
ried on,  with  the  receipt  of  the  city  treasurer  for 
the  amount  required  for  such  license  as  herein  fixed, 
and  also  the  proper  receipt  of  the  proper  officer  for 
county  and  State  or  other  license  than  city  license 
where  such  license  is  required ;  and  the  names  of  two 
good  sureties  resident  of  McCracken  county,  Ken- 
tucky, and  the  owner  of  real  estate  therein,  as  bonds- 
man. If  said  general  council  shall  approve  and 
accept  such  sureties  and  grant  said  license,  the  clerk 
of  said  city  of  Paducah  shall  thereupon  issue  to  the 
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said  applicant  upon  his  entering  into  a  bond  with  said 
sureties  to  said  city  according  to  law  in  the  penalty 
of  one  thousand  dollars,  conditioned    that    he,  she, 
they  or  it  will  keep  a  quiet,  orderly  house,  and  will 
not  permit  gaming  or  riotous  or  disorderly  conduct 
therein,  and  shall  not  keep  open  his  bar  nor  offer  for 
sale  any  spirituous,  vinous  or  malt  liquors  on  Sun- 
day; and  otherwise  comply  with  all  the  ordinances 
of  the  city  of  Paducah  in  relation  to  coffee  houses, 
saloons  and  clubrooms.    But  the  clerk  shall  not  issue 
said  license  until  the  said  bond  is  executed  as  afore- 
said, and  said  person,  firm,  company  or  corporation 
shall  not  commence  business  until  said  license  shall 
issue.''    Appellee,  J.  L.  Jones,  upon  his  application 
to  keep  a  coffee  house  and  sell  therein  spirituous, 
vinous,  and  malt  liquors,  was  granted  license  so  to 
do,  and  thereupon  in  compliance  with  the  ordinance 
executed  the  following  bond,  which  was  accepted  by 
the  city:   '*Know  all  men  by  these  presents  that  we, 
J.  L.  Jones,  as  principal,  and  Adolph  Weil  and  Lee 
Weil,  sureties,  are  held  firmly  bound  unto  the  said 
city  of  Paducah  in  the  sum  of  one  thousand  dollars 
the  payment  thereof  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors,  administrators 
or  assigns,  jointly  and  severally,  by  these  presents, 
sealed  with  our  seals,  and  dated  this,  the  2d  day  of 
January,  1905.     Now,  the  condition  of  this  bond  is 
such,  whereas    the    above   named  J.  L.  Jones  hath 
obtained  from  the  general  council  aforesaid  a  license 
to  keep  a  coffee  house  to  sell  spirituous,  vinous,  and 
malt  liquors  therein  in  the  city  of  Paducah  for  one 
year.    Now,  if  the  said  J.  L.  Jones  shall  well  and  truly 
observe  the  laws  of  the  Commonwealth,  and  the  laws 
and  ordinances  of  the  city  of  Paducah  relating  to 
coffee  houses,  then  this  bond  is  to  be  void;  otherwise 
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to  remain  in  full  force  and  effect^'  Ky,  Stats.  1903, 
section  1303,  as  well  as  an  ordinance  of  the  city  of 
Paducah,  prohibit  the  sale  of  spiritnons,  vinous,  or 
malt  liquors  on  Sunday.  A  warrant  was  issued  against 
Jones,  charging  him  with  the  offense  of  selling  liquor 
on  Sunday,  and  upon  his  confession  of  guilt  he  was 
fined,  thereupon  the  city  instituted  this  action  upon 
his  bond,  seeking  to  recover  thereon  the  sum  of  $1,000. 

Two  interesting  questions  are  presented  for  our 
consideration:  ** First.  Was  Jones  guilty  of  selling 
liquor  on  Sunday!  Second.  Did  the  general  council 
have  the  right  as  a  condition  precedent  to  the  issual 
of  licenses  to  exact  the  bond  in  question,  and,  if  so, 
the  facts  authori2dng  it,  can  there  be  a  recovery  for 
the  full  amount?  The  sureties  upon  the  bond  of 
Jones  were  not  estopped  by  his  confession  of  guilt 
or  conviction  of  the  offense  from  showing  in  an  action 
against  them  that  no  breach  of  the  bond  had  been 
committed.  They  were  not  parties  to  the  penal  pro- 
ceeding against  him,  and,  as  their  liability  upon  the 
bond  depended  upon  the  question  whether  or  not  he 
had  committed  a  breach  of  his  obligation,  they  had 
the  right  in  an  action  against  them  to  show  that  he 
had  not.  Margoley  v.  Commonwealth,  3  Mete.  405; 
Commonwealth  v.  Stringer,  78  Ky.  56. 

The  evidence  in  this  action  disclosed  the  following 
facts:  The  coffee  house  conducted  by  Jones  was  in 
the  rear  of  a  grocery  store  also  operated  by  him ;  the 
coffee  house  being  separated  from  the  grocery  by 
swinging  doors.  He  employed  a  clerk  to  attend  to 
both  the  coffee  house  and  the  grocery,  and  on  the 
Sunday  in  question  Jones  went  out  in  the  coimtry, 
but  before  leaving  gave  his  key  to  the  clerk,  telling 
him  '*to  open  up,''  not  indicating  whether  he  desired 
him  to  open  the  grocery  or  the  saloon,  or  both*    Soon 
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after  his  departure,  the  clerk  did  **open  up,"  and 
during  the  day  before  the  return  of  Jones  sold  liquor 
to  numbers  of  persons.  When  Jones  returned  late 
in  the  afternoon,  he  found  in  the  coffee  house  or 
saloon  a  number  of  persons,  and,  after  ordering 
them  out,  closed  the  doors.  The  clerk  had  been  in 
the  employment  of  Jones  for  some  time,  and  testified 
that  his  duties  on  Sunday  were  the  same  as  those 
during  the  week,  with  the  exception  of  the  saloon. 
During  his  examination,  he  was  asked  by  counsel  for 
the  city  if  the  saloon  had  not  been  kept  open  on  other 
Sundays.  Objection  was  made,  and  sustained,  and 
it  was  avowed  that  the  witness,  if  permitted  to 
answer,  would  say  that  on  several  Sundays  the  clerk 
with  the  knowledge  of  Jones  kept  open  the  saloon, 
and  sold  liquor  to  persons  desiring  to  purchase.  The 
trial  judge  was  of  the  opinion  that  Jones  was  not 
responsible  or  liable  for  the  act  of  his  clerk  in  keep- 
ing open  the  saloon  on  the  Sunday  for  which  it  was 
sought  to  recover  on  the  bond,  as  Jones  did  not 
authorize  the  opening  of  the  saloon  or  the  sale  of 
whisky  therein,  nor  did  he  know  or  assent  thereto  or 
ratify  or  approve  the  same;  and  upon  this  issue, 
which  was  decisive  of  the  case,  rendered  a  judgment 
in  favor  of  appellee.  With  the  excluded  evidence 
out  of  the  record,  it  did  not  appear  that  the  clerk  in 
opening  the  saloon  and  selling  liquor  was  acting 
\rithin  the  scope  of  his  employment  or  by  the  knowl- 
edge or  with  the  consent  of  Jones,  but,  on  the  con- 
trary, the  inference  was  that  he  was  acting  entirely 
for  himself,  and  the  trial  judge  was  correct  in  his 
i conclusion;  but  we  are  of  the  opinion  that  he  erred 
in  failing  to  permit  the  city  to  prove  that  on  previous 
Sundays,  with  the  knowledge  and  consent  of  Jones, 
his  clerk  had  opened  the  saloon  and  sold  whisky 
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therein.  This  evidence  was  competent  upon  the 
ground  that  it  conduced  to  show  whether  or  not  the 
selling  by  the  clerk>  on  the  Sunday  in  question  was 
within  the  scope  of  his  employment  or  by  the  consent 
of  Jones.  If  the  clerk  of  Jones  in  selling  liquor  on 
Sunday  or  in  violation  of  law  was  acting  within  the 
scope  of  his  employment,  or  by  the  consent  of  Jones, 
then  Jones  was  liable  to  prosecution  for  his  acts. 
Jones  merely  told  his  clerk  to  **open  up."  He  did 
not  give  him  any  other  directions,  or  limit  him  to 
selling  groceries,  or  forbid  him  to  sell  liquor.  What 
he  intended  to  convey  to  his  clerk  by  the  direction 
to  *'open  up,"  depends  largely  on  what  his  clerk  had 
done  on  previous  Sundays.  If  theretofore  on  Sunday 
he  had  opened  up  both  the  saloon  and  the  grocery, 
it  would  seem  to  follow  that  the  directions  gave  him 
authority  to  do  the  same  on  this  Sunday,  although 
the  conduct  of  Jones  in  closing  the  saloon  on  his 
return  would  indicate  that  he  had  not  intended  that 
his  clerk  should  open  it.  If  it  should  appear  that 
the  clerk  had  been  in  the  habit  of  opening  the  grocery 
but  not  the  saloon  on  Sunday,  then  the  direction  to 
open  up  would  not  give  him  authority  to  open  the 
saloon,  and  in  opening  it  he  would  not  be  acting 
within  the  scope  of  his  employment  and  Jones  would 
not  be  liable.  However  this  may  be,  in  view  of  the 
indefiniteness  of  Jones*  direction,  it  was  Qompetent 
for  the  purpose  of  explaining  the  sense  in  which  it 
was  used  by  Jones  and  understood  by  the  clerk  to 
show  what  had  been  the  practice  and  custom  on 
previous  Sundays,  and  that  the  clerk  in  opening  up 
was  obeying  what  he  conceived  to  be  the  order  of 
Jones  in  the  light  of  what  happened  at  other  times, 
and  the  jury,  in  determining  whether  or  not  the  clerk 
was  selling  with  the  knowledge  or  consent  of  Jones 
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or  in  the  scope  of  his  eiOrployiBexiity  had  the  right  to 
consider  this  evidence.  If  the  direction  to  ^'opea  up*' 
meant  that  the  clerk  should  open  the  saloon  as  well 
as  the  grocery,  then  Jones  was  liahle  for  the  clerk's 
violation  of  the  law,,  as  in  selling  he  was  acting  within 
the  scope  of  his  employment,  and  with  the  consent  of 
Jones,  and,  in  either  event,  Jones  was  liable  for  his 
aets.  The  decisions  are  conflictic^  npon  the  question 
whether  or  not  the  master  or  principal  is  liable  to  a 
criminal  prosecution  for  violations  of  statutory  laws 
committed  by  the  agent  or  servant  acting  within  the 
scope  of  his  employment 

In  Massachusetts  the  rule  seems  to  be  that  gen- 
erally the  master  is  not  responsible  unless  in  some 
way  he  participates  in,  countenances,  or  approves 
the  criminal  act  of  his  servant  (Comnoonwealth  v. 
Stevens;  153  Mass.  421,  26  N.  E.  992,  11  L.  K.  A- 
357,  25  Am.  St  Eep.  647),  although  in  that  juris- 
diction  there  are  exceptions  to  the  rule;  the  court 
saying  in  Commonwealth  v.  Nichols,  10  Mete.  (Mass.) 
259,  43  Am.  Dec  433:  **It  seems  to  us  that  in  the 
ease  of  the  sale  of  liquors  prohibited  by  law  at  the 
shop  or  establishment  of  the  principal  by  the  agent 
or  servant  usually  employed  in  conducting  his  bus- 
iness is  one  of  that  class  of  cases  in  which  the  master 
may  properly  be  charged  criminally  for  the  acts  of 
the  serv^t.'*  And  it  is  ruled  in  both  the  foregoing 
cases  that,  if  the  sale  is  made  by  the  servant,  in 
opposition  to  the  will  of  the  master,  and  is  in  no  way 
approved  by  him,  he  is  not  liable.  In  North  Carolina, 
the  court  m  an  exhaustive  opinion  in  State  of  North 
Carolma  v.  Kittelle,  110  N.  C,  560,  15  S.  E.  103,  15 
li.  R  A.  694,  28  Am.  St.  Rep.  698,  after  reviewing 
fully  all  of  the  authorities,  came  to  the  conchisi(m 
tbat  the  principal  is  criminally  liable  for  the  conduek 
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of  bis  clerk  acting  within  the  scope  of  his  employment 
in  selling  liqnor  in  violation  of  law.  And  this  rule 
prevails  in  Maryland  (Carroll  v.  State^  63  Md.  551, 
3  Atl.  29);  Georgia  (Snider  v.  State,  81  Ga-  753,  7 
S.  E.  631,  12  Am.  St.  Rep.  350) ;  Arkansas  \Mogler 
V.  State,  47  Ark.  110,  14  S.  W.  473);  Mississippi 
(Riley  v.  State,  43  Miss.  397) ;  Iowa  (Dudley  v.  Saut^ 
bine,  49  Iowa,  650,  31  Am.  Rep.  165);  Michigan 
(People  V.  Roby,  52  Mich.  577, 18  N.  W.  365,  50  Am. 
Rep.  270).  In  the  Iowa  Case,  the  court  very  aptly 
said:  **The  argument  briefly  stated  is  that  the  agent 
is  employed  for  a  lawful  purpose  and  no  other.  If 
he  does  an  unlawfulvact  and  especially  forbidden  by 
bis  principal,  he  acts  outside  of  his  agency.  And  so 
it  is  argued  that  the  statute  which  imposes  a  penalty 
for  seDing  in  prohibited  cases  by  the  agent  has  no 
application  to  this  case.  The  clerk  was  employed  to 
sell  wine  and  beer,  and,  while  it  is  true  that  in  one 
sense  he  was  not  employed  to  sell  to  persons  in  the 
habit  of  becoming  intoxicated,  he  was  employed  to 
determine  who  among  those  applying  to  purchase 
were  in  such  habit  and  to  sell  to  persons  who  were 
not.  We  think,  then,  that  the  agent's  fault  did  not 
consist  in  doing  what  was  beyond  the  scope  of  his 
agency,  but  in  doing  improperly  what  was  within  it. 
Most  certainly  a  principal  cannot  escape  civil  liability 
for  his  agent's  negligence  by  instructing  him  not  to 
be  guilty  of  negligence."  The  Iowa  statute  under 
which  this  prosecution  was  bad  provided  that  it 
should  be  unlawful  for  any  person  **by  agent  or 
otherwise"  to  sell  intoxicating  liquors  to  persons  in 
the  habit  of  becoming  intoxicated ;  bat  the  court  did 
not  rest  its  decision  on  the  wording  of  this  statute, 
but  upon  the  general  principle  that  in  cases  of  this 
character  the  master  is  liabte  for  the  aets  of  his 
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servant  within  the  scope  of  his  employment.  In  the 
Michigan  case  the  keeper  of  a  hotel  waa  prosecuted 
for  the  act  of  his  clerk  in  selling  liquor  on  Sunday. 
The  point  was  made  that,  as  there  was  no  evidence 
to  show  that  the  proprietor  consented  to  the  sale  or 
to  the  opening  of  the  bar,  he  was  not  liable  for  the 
acts  of  his  clerk.  But  Judge  Cooley,  writing  for  the 
court,  said:  '*I  agree  that  as  a  rule  there  can  be  no 
crime  without  a  criminal  intent;  but  this  is  not  by 
any  means  a  universal  rule.  Many  statutes  which 
are  in  the  nature  of  police  regulations,  as  this  is, 
impose  criminal  penalties  irrespective  of  any  intent 
to  violate  them;  the  purpose  being  to  require  a 
degree  of  diligence  for  the  protection  of  the  public 
which  shall  render  violation  impossible."  And  this 
court  in  Locke  v.  Commonwealth,  113  Ky.  864,  23 
Ky.  Law  Rep.  654,  69  S.  W.  763,  38  L.  R.  A.  237, 
101  Am.  St.  Rep.  374,  and  Ellison  v.  Commonwealth, 
69  S.  W.  765,  24  Ky.  Law  Rep.  657,  approved  an 
instruction  which  told  the  jury  that,  if  the  sale  was 
made  by  an  authorized  agent  or  clerk  in  the  regular 
course  of  business,  the  defendant  was  guilty. 

If  a  criminal  intent  was  necessary  to  constitute  the 
offense  of  selling  liquor  on  Sunday  or  to  a  minor  or 
without  license  or  in  violation  of  law,  it  would  follow 
that  the  employer  who  had  directed  his  clerk  not 
to  sell,  or  if  the  sale  was  made  without  his  knowledge, 
or  consent,  could  not  be  criminally  liable,  as  the 
intent  necessary  to  complete  the  offense  would  be 
lacking;  but  there  are  a  number  of  statutory  offenses 
in  which  the  law  does  not  inquire  ruto  the  intention 
of  the  person  who  violates  them.  His  intention  is 
not  taken  into  consideration.  It  is  totally  immaterial 
whether  it  was  good  or  bad.  It  is  the  act  constituting 
the  offense  that  the  law  looks  at  and  punishes,  and 
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not  the  intention  of  the  perpetrator.  This  rule  is 
applicable  to  statutory  offenses  in  the  nature  of 
police  regulations,  such  as  the  carrying  of  concealed 
deadly  weapons,  the  illegal  sale  of  liquor,  gambling, 
certain  species  or  trespass,  injuring  property,  dis-. 
turbing  lawful  assemblies,  furnishing  cigarettes,  and 
numerous  others  in  the  same  category.  And  the 
character  of  the  business  carried  on  by  retail  dealers 
in  spirituous  liquors,  the  temptation  offered  by  it  to 
violate  the  law  growing  out  of  the  nature  of  the 
traffic,  renders  it  peculiarly  appropriate  that  the 
principle  announced  should  embrace  those  engaged  in 
it,  even  more  certainly  than  it  does  other  occupations 
or  transactions  where  no  criminal  intent  is  necessary 
to  constitute  a  violation  of  the  law.  Therefore  we  do 
not  hesitate  to  say  that  the  employer  may  be  pro- 
ceeded against  criminally  for  the  act  of  his  clerk  or 
agent,  who,  in  violation  of  law,  sells  or  furnishes 
liquor  acting  within  the  scope  of  his  employment,  and 
this  without  reference  to  the  instruction  or  direction 
given  to  him  by  the  employer.  When  a  person 
obtains  a  license  from  the  State  to  sell  liqtior,  and 
for  his  own  convenience  and  advantage  employs 
other  persons  to  conduct  the  business  for  him,  he 
will  be  charged  with  responsibility  for  their  acts, 
and  cannot  shield  himself  from  prosecution  upon  the 
ground  that  what  they  did  was  contrary  to  his  wishes, 
or  in  disobedience  of  his  command.  He  assumes  the 
risk  of  their  acts  in  the  business  for  which  he  has 
employed  them;  and,  if  he  desires  to  save  himself 
harmless,  must  see  to  it  that  his  servants  while  acting 
for  him  do  not  violate  the  law.  In  answer  to  this,  the 
argument  is  made  that,  if  the  servant  or  clerk  violates 
the  law  in  opposition  to  his  employer's  directions, 
he  is  acting  outside  the  scope  of  his  employment, 
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and  hence  the  employer  is  not  responsible.  In  a 
limited  sense,  and  with  respect  to  many  crimes,  this 
is  trae,  but  in  violations  of  the  liquor  law,  as  in  sales 
to  inebriates  or  minors  or  on  prohibited  days,  it  is 
not.  The  employer  has  placed  it  within  the  power 
of  his  clerk  to  observe  or  disobey  the  law.  He  has 
left  it  to  his  discretion  and  judgment,  and  is  answer- 
able for  his  conduct.  The  person  who  obtains  the 
license  authorizing  the  sale  of  intoxicating  liquor 
cannot  by  employing  others  to  dispense  it  evade  the 
responsibility  attaching  to  the  personal  privilege 
granted  to  him.  If  this  could  be  done,  it  would  be 
an  easy  matter  for  vendors'  of  liquors  by  retail  to 
escape  all  of  the  obligations  to  observe  the  law 
assumed  when  the  license  was  obtained,  under  the 
pretense  that  the  violations  were  committed  without 
their  knowledge  or  consent,  although  by  persons  they 
have  intrusted  with  the  management  of  the  business. 
When  the  proper  authorities  grant  to  an  applicant 
the  privilege  of  retailing  liquor,  the  person  obtaining 
the  license  takes  it  charged  with  the  duty  that  he 
will  not  violate  the  law,  and  this  obligation  he  cannot 
escape  by  surrendering  to  perhaps  irresponsible 
clerks  or  bar-tenders  the  conduct  of  his  business ;  and, 
while  receiving  the  benefits  of  their  illegal  sales, 
protect  himself  from  prosecution  upon  the  ground 
that  he  did  not  authorize  or  approve  their  acts.  The 
duty  of  observing  the  law  imposed  by  the  acceptance 
of  the  license  attaches  to  all  persons  who  by  employ- 
ment of  the  licensee  conduct  the  business  under  it. 
Their  offense  is  his  offense.  Except  for  his  license 
they  could  not  violate  the  law,  and  he  wilt  be  held 
responsible  for  what  they  do.  The  law  looks  to  the 
person  intrusted  with  the  authority,  and  not  the  sub- 
ordinate he  has  seen  proper  to  employ. 
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It  is  argued  that  the  coimcil  had  no  authority  to 
require  an  applicant  for  saloon  or  coffee  house  license 
to  execute  a  bond,  and  therefore  the  bond  is  not  an 
enforceable  obligation  against  the  sureties.  In  this 
contention  we  cannot  concur.  The  statute  has  in- 
vested these  municipalities  with  the  exclusive  right 
to  regulate  and  control  the  granting  of  liquor 
licenses;  the  only  limitation  upon  their  discretion 
being  that  the  conditions  imposed  shall  not  be  arbi- 
trary or  unreasonable.  Within  these  limitations,  they 
have  the  right  to  provide  as  a  precedent  to  the  grant- 
ing of  the  license  that  the  applicant  shall  perform 
all  the  conditions  imposed.  It  is  with  him  to  decide 
whether  he  will  accept  it  or  not.  The  license  is  not 
a  right  that  the  applicant  may  demand  and  have  for 
the  asking.  It  is  a  mere  privilege  that  the  author- 
ities may  or  may  not  give  in  their  discretion.  It 
cannot  be  successfully  maintained  that  the  require- 
ment of  the  execution  of  a  bond  that  the  licensee  will 
observe  the  law  is  an  unreasonable  condition.  On  the 
contrary,  it  is  not  only  a  reasonable,  but  a  proper 
condition,  the  imposition  of  which  exercises  a  re- 
straining influence  and  has  a  tendency  to  compel  an 
observance  of  the  law.  The  licensee  who  intends  to 
obey  the  law  cannot  object  to  giving  surety  for  his 
good  behavior,  while  the  applicant  who  contemplates 
its  violation  will  find  his  way  beset  with  more  than 
ordinary  trouble.  In  fact,  he  takes  the  license  subject 
to  all  the  laws  in  force  regulating  or  prohibiting  the 
sale  of  liquor,  and  they  become  a  part  of  the  license. 
The  bond  executed  by  the  licensee  is  nothing  more 
than  security  that  he  will  obey  the  law.  The  sureties 
in  the  bond  bind  themselves  that  he  will  do  this.  It 
is  on  their  part  a  contract  obligation;  and,  if  the  bond 
is  broken,  as  between  them  and  the  licensing  authori- 
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ties,  they  are  liable  for  the  sum  stipulated  in  it.  The 
question  of  the  amount  of  damages  caused  by  the 
violation  of  the  law  by  the  principal  does  not,  and 
cannot,  enter  into  the  question.  It-  is  not  contem- 
plated that  the  recovery  should  be  for  any  less  sum 
than  that  fixed.  It  would-be  totally  impracticable  if 
not  impossible  in  an  action  by  the  city  on  the  bond 
to  arrive  at  any  measure  of  damage,  except  the 
amount  stipulated.  In  an  action  upon  a  bond  prop- 
erly executed,  the  only  legitimate  subject  of  inquirj' 
is  whether  or  not  the  conditions  of  th«  bond  have 
been  broken.  If  it  has,  the  sureties  by  the  letter  of 
their  undertaking  agree  that  they  will  pay  a  certain 
sum.  Clark  v.  Barnard,  108  U.  S.  436,  2  Sup.  Ct. 
878,  27  L.  Ed.  780;  State  v.  Corron,  73  N.  H.  434, 
62  Atl.  1044.  Nor  will  the  bond  be  satisfied  by  the 
payment  of  the  fine  imposed  in  criminal  proceedings 
against  the  principal.  It  is  an  independent  obligation 
exacted  as  additional  protection  to  compel  an  observ- 
ance of  the  law,  and  the  sureties  are  bound  by  the 
terms  of  their  undertaking  to  pay  the  full  amount 
specified  if  its  conditions  have  been  broken.  The 
requirement  of  a  bond  with  surety  in  a  fixed  sum 
would  be  almost  a  useless  formality  if  it  could  be 
satisfied  by  the  payment  of  a  fine  entered  against  the 
principal.  This  idea  is  not  embraced  either  in  the 
letter  or  meaning  of  the  bond.  There  is  no  mention 
that  the  satisfaction  of  the  fine  will  discharge  it. 
The  collection  of  the  penalty  is  a  matter  between 
the  municipality  and  the  offender,  and  the  sureties 
have  no  concern  in  its  payment,  and  are  not  respon- 
sible for  it. 

Wherefore  the  judgment  is  reversed  with  directions 
for  a  new  trial  not  inconsistent  with  this  opinion. 
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CASE  95.— ACTION    BY   WILLIAM    McCARLEY'S     EXECUTOR 
AGAINST  BIARY  N.  BLACK  ON  A  NOTE.  IN  WHICH 
SHE    PLEADS    HER   NON-UABILITY    AS    SURETY 
OF     HER     HUSBAND.     WHO     WAS      PRINCIPAL, 
THEREON.—October  29. 

Black  V.  McCarley's  Ex'r. 

Appeal  from  Hopkins  Circuit  Court 

J.  F.  Gordon,  Circuit  Judge. 

Judgment  for  plaintiff,  defendant  appeals  — Re- 
versed. 

1.  Appeal—Review— Harmless  Error— Pleading. — ^The  rejection 
of  an  amended  answer  was  not  prejudicial,  wbere  defendant 
under  the  original  answeor  had  the  right  to  prove  all  the 
facts  set  up  in  the  amended  answer. 

2.  Husband  and  Wifo— Separate  Estate  of  Wife — Liability  as 
Surety— Evidence. — ^Ky.  Stats.,  1903,  section  2127,  provides 
that  no  .part  of  a  married  woman's  estate  shall  be  subjected 
to  the  payment  or  satisfaction  of  any  liability  on  a  contract 
made  after  marriage  to  answer  for  the  debt,  default  or  mis- 
doing of  another,  including  her  husband,  unless  such  estate 
shaU  have  beeu'  set  apart  for  that  purpose  by  deed,  mortgage, 
or  other  conveyance.  Held,  That  where  a  note  signed  by 
defendants,  husband  and  wife,  did  not  disclose  which  of  the 
parties  was  principal  or  surety.  It  was  competent  for  the  wife 
to  show  by  parol  or  ottier  evidence  that  she  was  only  a 
surety. 

3.  Same. — There  being  no  evidence  to  establish  tbeit  the  wife 
received  the  proceeds  of  the  note,  and  there  being  evidence 
that  the  proceeds  were  paid  solely  to  the  husband,  a  prima 
facie  case  was  made  out  in  her  behalf. 

4.  Principal  and  Surety — Married  Women. — ^Whether  a  married 
wouMui  is  surety  on  a  note  or  other  instrument  is  to  be  de- 
termined by  the  evidence,  and  controlled  by  the  principles 
applicable  to  principals  and  sureties  generally. 

6.    Witnesses— Transactions  with  Deceased  Persons. — Civil  Code 
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Prax:.,  section  606,  provides  that  a  party  oau  not  testify  for 
hilnwelf  concerning  any  verbal  etatement  or,  of  any  trans- 
action with,  or  any  act  done  or  omitted  to  be  done  by.  one 
who  is  dead  when  the  testimony  is  offered.  Held,  that 
where,  in  an  action  by  the  executor  of  the  payee  of  a  note 
signed  by  a  husband  and  wife,  the  wife  alleged  llbait  she  was 
merely  surety  oa  the  note,  it  was  not  competent  for  her  to 
testify  that  she  did  not  sign  the  note,  nor  received  the  pro- 
ceeds thereoi,  or  as  to  whait  cUspoettion  waa  made  of  the 
money. 

VANCE  &  LOCKETT.  attorneys  for  appellant. 

AUTHORITIES  CITED. 

1.  Oases  wherein  the  operation  of  the  "woman's  Act"  (March 
16th,  1894,),  are  discussed.  (Section  2127.  Ky.  Stats.;  Tompkins 
V.  Triplett,  23  Ky.  Law  Rep..  395;  Postell  v.  Cnimbaugh,  23  Ky. 
Law  Rep.,  2193;  Deposit  Bank  of  Carlisle  v.  Stitt,  21  Ky.  Leiw 
Rep..  671;  Russell  v.  Rice,  19  Ky.  Law  Rep.,  1613;  Cnimbaugh  v. 
Poslell.  20  Ky.  Law  Rep.,  1366;  Quisenberry  v.  Thompson,  19  Ky. 
Law  Rep.,  1555;  Skinner  v.  Lynn,  21  Ky.  Law  Rep.,  185;  PlantersT 
Bank  &  Tirust  Co.  v.  Majors,  25  Ky.  Law  Rep.,  702;  Bowron  v. 
Curd,  88  S.  W.  Rep..  1106.) 

2.  Authority  on  right  of  defendant  to  testify  against  claim 
sued  on  by  personal  repre8enta;tive.  (Hunter's  AdmT  v.  Marcdii,  2 
Ky.  Law  Rep.,  240.) 

8.  Oases  in  which  court  of  appeals  have  declared  it  the  duty 
of  the  trial  court  to  define  wonls  and  expressionfi.  CRentiiig" — 
Boltz  V.  Miller,. 23  Ky.  Law  Rep.,  991;  'Gtoob  and  Willful  Neg- 
lect"—L.  &  N.  R.  R.  Co.  V.  Yowell,  10  Ky.  Law  Rep..  721;  •'Neg- 
ligence— Ordinary  Care." — ^L.  &  N.  R.  R.  CJo.  v.  Logsdon.  24  Ky. 
Law  Rep.,  1566;  ''Law  and  Facts" — ^Justices  of  Butler  Co.  ▼. 
Thomasson.  11  Buah,  235;  "Actual  Possession — Ownership" — 
McArthur  v.  City  of  Dayton,  19  Ky.  Law  Rep.,  882. 

P.  W.  MILLER  and  RUBY  LAPFOON  for  appellee. 

POINTS   AND  AUTHORITIES. 

1.  Husband  who  is  joint  obligor  in  note  with  wife  eued  on  by 
administrator  of  payee  in  note  not  a  competent  witness.  (Civil 
Code  Prac,  section  606;  Bright's-  Ex'rs  v.  Swinebroad,  21  Ky.  Law 
Rep..  369;  Phillips  v.  Farley.  23  Ky.  Law  Rep..  2201;  MulUkfn  v. 
Mullikin.  15  Ky.  Law  Rep.,  609;  Andrews  v.  Haden,  88  Ky.,  455; 


Digitized  by 


Google 


Vol  126.]     SEPTEMBER  TERM,  1907.  827 

Blaek  v.  M^CarieT's  &K*r. 

AleuBider'ff  JSatrn  v.  Aift>nl,  «tc.,  B9  Ky.,  106.) 

2.  Appellant  vet  a  eonxpeiexit  Tvtltiieas  In  suit  by  a^xoiiUstanator 
of  payee  ot  har  note,  hurt  having  testified  before  the  Jury  now 
estopped  to  oomplaln.  (Subeec.  2  of  section  fS06,  Civil  Ck>de,  and 
division  "C"  thiereuader;  Pope  t.  Pope,  21  Ky.  Law  Rep^  137S.) 

3.  Tbs  Weisisig^er  Act  (seeOon  2127,  Ky.  Stats.),  its  spirit,  end 
conetrucUoin  by  tSUlft  court  Not  intended  to  enable  a  mairried 
woman  alone  or  in  conjunction  with  her  husband  to  perpetuate 
a  fraud.  Not  applicable  to  oase  at  bar.  Doctrine  of  estoppel. 
(Mondo  &  McQraw  v.  Amdersoa,  23  Ky.  Law  Rep.«  663;  Tomp- 
kins  V.  Triplett,  23  Ky.  Law  Rep.,  305;  Tichenor  v.  owenaboro 
Savinea  Bank  &  Trust  Co.,  24  Ky  liaiw  Rep.,  145;  Smith  v. 
Stone,  17  B.  M.,  170;  BilUngton  v:  McAlpin,  22  Ky.  Law  Rep., 
1282;  Bush  v.  Starks,  23  Ky.  Law  Rep.,  1560;  Qmeare  v.  FVazure, 
23  Ky.  Law  Rep.,  1990.) 

4.  Pacta  and  points  in  following  cases  edited  by  appellanit, 
wholly  different  from  the  one  at  bar  and  not  applicable.  {Pos^ 
tell  V.  Crumbaugh,  20  Ky.  Law  Rep.,  2193;  Deposit  Bank  of  Car- 
Hsle  V.  8titit,  21  Ky.  Law  Rep.,  671;  Russell  ft  Co.  v.  Rice,  19 
Ky.  Law  Rep.,  165;  Planters^  Bank  A  Trust  Co.  v.  Majors,  25 
Ky.  Law  Rep.,  702.) 

5.  Not  necessary  Cor  court  to  define  meaning  of  ordinary  words 
used  in  their  cuatomary  sense.  (Bashfields  Instruction  to  Juries, 
vol.  1,  p.  263;  J.  V.  Pilcher  lILfg,  Co.  t.  Teupa's  Adm'r,  28  Ky. 
Law  Rep.,  I860.) 

Opinion  of  the  Court  by  Judge  CabroLiL — Re- 
versing. 

Appellee  inetituted  suit  on  the  following  note: 
*' March  30,  1898.  One  year  after  date  we,  or  either 
of  us,  promise  to  pay  to  the  order  of  William  Mc- 
Oarley  two  thousand  dollars,  with  interest  at  six  per 
cent.;  value  received.  Thomas  N.  Black.  Mary  N. 
Black.  I.  Biddle  Black.''  The  defendant,  Mary  N. 
Black,  who  is  the  wife  of  Thomas  N.  Black,  filed  an 
answer,  in  which  she  averred  that  she  was  only  a 
surety  in  the  note,  that  at  the  time  of  the  execution 
of  the  note  she  was  the  wife  of  Thomas  N.  Black, 
and  that  the  money  obtained  on  the  note  was  paid  to 
and  used  by  him  in  his  business,  and  no  part  thereof 
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was  received  by  or  for  her  use  or  benefit.  A  reply 
controverting  this  pleading  completed  the  issues.  An 
amended  answer  tendered  by  Mary  N.  Black  was 
rejected  by  the  court,  and  of  this  she  complains ;  but 
the  action  of  the  court  in  rejecting  this  amendment 
was  not  prejudicial,  as  under  her  original  answer  she 
had  the  right  to  prove  all  the  facts  set  up  in  the 
amended  answer.  Upon  a  trial  of  the  case  before  a 
jury,  judgment  was  rendered  against  Mrs.  Black  for 
the  full  amount  of  the  note;  and,  her  motion  for  a 
new  trial  being  overruled,  she  prosecutes  this  appeal 
No  evidence  was  offered  by  appellee;  the  only 
witnesses  who  testified  in  the  case  being  Mrs.  Black 
and  Paul  Moore.  Objection  was  made  to  Mrs.  Black 
testifying  at  all,  but  this  was  overruled,  and  she  was 
permitted,  over  the  objection  of  appellee,  to  testify 
that  she  did  not  receive  any  part  of  the  money  for 
which  the  note  was  executed;  that  the  proceeds  went 
to  pay  her  husband's  business  debts.  She  also  testified 
that  she  did  not  know  William  McCarley,  who  lived  in 
Hopkins  county,  while  she  resided  in  Henderson, 
Ky. ;  that  neither  McCarley  nor  any  representative 
of  his  was  present  when  she  signed  the  note  in  the 
presence  of  her  husband  at  her  home  in  Henderson. 
Paul  Moore  identified  a  check  dated  March  29,  1898, 
drawn  by  the  St.  Bernard  Coal  Company  on  the  Ohio 
Valley  Banking  &  Trust  Company,  of  Henderson, 
payable  to  the  order  of  William  McCarley,  and  in- 
dorsed, **Pay  to  the  order  of  T.  N.  Black,''  followed 
by  the*  indorsement,  **  Thomas  N.  Blacf  Appel- 
lant's motion  to  instruct  the  jury  to  find  for  her 
being  overruled,  the  court  gave  the  following  instruc- 
tion: **The  court  instructs  the  jury  to  find  their 
verdict  against  the  defendant,  Mrs.  M'ary  N.  Black, 
for  the  amount  of  the  note  sued  on,  subject  to  the 
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credits  indorsed  thereon,  unless  the  jury  should  be- 
lieve from  the  evidence  that  the  defendant,  Mrs. 
Black,  was  not  in  fact  a  principal  in  said  note,  but 
was  only  a  surety  therein,  in  which  event  they  will 
find  for  the  defendant,  Mrs.  Black/'  To  the  giving 
of  this  instruction  the  defendant  objected,  and  there- 
upon offered  the  following,  which  was  refused: 
*' Although  the  name  of  Mary  N.  Black  appears  as 
joint  principal  in  said  note,  yet  if  the  jury  believe 
from  the  evidence  that  at  the  time  of  the  execution 
of  the  note  sued  on  she  was  the  wife  of  the  defendant 
Thomas  N.  Black,  and  that  the  money  for  which  the 
note  was  executed  was  borrowed  by  the  said  Black, 
and  used  by  him  in  his  individual  business,  and  no 
part  thereof  received  by  the  said  Mary  N.  Black,  or 
used  for  her  benefit,  or  by  her  individually,  or  re- 
ceived by  her,  then  in  that  event  she  is  the  surety  of 
her  husband,  Thomas  N.  Black,  and  the  jury  will  so 
find.'' 

Section  2127  of  the  Kentucky  Statutes  of  1903, 
provides  in  part  that  **no  part  of  a  married  woman's 
estate  shall  be  subjected  to  the  payment  or  satisfac- 
tion of  any  liability  upon  a  contract  made  after  mar- 
riage to  answer  for  the  debt,  default  or  misdoing  of 
another,  including  her  husband,  unless  such  estate 
shall  have  been  set  apart  for  that  purpose  by  deed 
or  mortgage  or  other  conveyance. ' '  Under  this  stat- 
ute, if  Mrs.  Black  was  surety  for  her  husband  in  the 
note  sued  on,  she  is  not  liable  upon  it.  The  note  upon 
its  face  does  not  disclose  which  one  of  the  parties 
is  principal  or  surety,  and  it  was  competent  for  her 
to  show  by  parol  or  other  evidence  that  she  was  only 
a  surety.  Skinner  v.  Lynn,  51  S.  W.  167,  21  Ky. 
Law  Rep.  185.  The  check  payable  to  Thomas  N. 
Black,  for  the  amount  of  the  note,  and  which  was 
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read  on  the  trial,  was  sli^t  evidence  that  he  was  the 
principal.  So  far  as  the  appearance  of  the  note  was 
concerned,  Mrs.  Black  was,  of  course,  jointly  and 
severally  bound  with  the  other  obligors ;  but  the  pre- 
sumption, if  any,  raised  by  this  fact  that  she  was  a 
principal  was  overcome  by  the  evidence  that  the  pro- 
ceeds of  the  note  were  paid  to  him,  indicating  that 
he  was  the  beneficiary  and  the  others  merely  his 
sureties.  The  uncontradicted  testimony  showed  that 
she  was  his  wife  at  the  time  of  its  execution,  and,  as 
there  was  no  fact  or  circumstance  conducing  to  es- 
tablish that  she  received  the  proceeds  or  any  part 
thereof,  a  prima  facie  case  was  made  out  in  her 
behalf,  and  she  was  entitled  to  the  peremptory  in- 
struction requested. 

In  all  the  cases  that  have  arisen  under  this  statute 
the  court  has  endeavored,  to  give  it  such  a  construc- 
tion as  would  fairly  carry  into  effect  the  legislative 
intention  in  its  enactment,  which  was  that  the  es- 
tates of  married  women  should  not  be  charged  with 
the  payment  of  obligations  created  by  their  becoming 
surety  for  other  persons,  unless  set  apart  for  that 
purpose  by  deed,  mortgage,  or  other  conveyance. 
Whether  or  not  a  married  woman  is  surety  is  to  be 
determined  by  the  evidence,  and  controlled  by  the 
principles  applicable  to  principals  and  sureties  gen- 
erally. Crumbaugh  v.  Postell,  49  S.  W.  334,  20  Ky. 
Law  Rep.  1366;  Postell  v.  Crumbaugh,  66  S.  W.  830, 
23  Ky.  Law  Rep.  2193;  Deposit  Bank  of  Carlisle  v. 
Stitt,  52  S.  W.  950,  21  Ky.  Law  Rep.  671;  Milbum  v. 
Jackson,  52  S.  W.  949,  21  Ky.  Law  Rep.  700;  Hall  v. 
Hall,  82  S.  W.  269,  26  Ky.  Law  Rep.  553.  An  attempt 
is  made  to  bring  this  case  within  the  rule  announced 
in  Tompkins  v.  Triplett,  62  S.  W.  1021,  23  Ky.  Law 
Bep.  305,  upon  the  assumption  that,  aa  no  one  was 
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present  when  Mrs.  Black  signed  the  note  except  her 
husband^  she  delivered  it  to  him  as  her  agents  author- 
izing him  thereby  to  receive  the  proceeds,  and  there 
being  nothing  in  the  appearance  of  the  note  to  indi- 
cate that  she  was  not  a  principal,  she  is  bound  by 
what  her  husband  did.  In  the  Triplett  Case,  Tomp- 
kins refused  to  lend  the  money  to  Triplett,  who 
applied  for  the  loan,  and  told  him  that  he  would  lend 
it  to  his  wife.  Thereupon  Triplett  procured  his 
wife's  signature  to  a  note,  her  name  being  signed 
first,  and  delivered  it  to  Tompkins,  and  received  the 
money;  and  the  court  held  the  wife  liable.  In  the 
case  at  bar,  the  name  of  Thomas  N.  Black  appears 
first  on  the  note.  There  is  no  evidence  whatever 
tending  to  show  that  his  wife  signed  the  note  as 
principal,  or  authorized  him  to  receive  the  proceeds 
realized  from  it,  or  that  she  received  any  part  of  the 
proceeds,  or  that  she  ever  occupied  any  attitude  other 
than  that  of  a  surety  in  the  note. 

It  was  not  competent  for  Mrs.  Black  to  testify  that 
she  did  not  sign  the  note,  or  that  she  did  not  receive 
the  $2,000,  or  any  part  of  it,  for  which  the  note  was 
executed,  or  to  say  what  disposition  was  made  of  the 
money.  Under  Civ.  Code  Prao.  section  606,  a  party 
cannot  testify  for  himself  **  concerning  any  verbal 
statement  of  or  any  transaction  with  or  any  act  done 
or  omitted  to  be  done''  by  one  who  is  dead  when  the 
testimony  is  offered  to  be  given.  This  inhibition, 
intended  to  place  the  living  and  the  representatives 
of  the  dead  on  an  equality  as  near  as  may  be,  cannot 
be  evaded  by  evidence  that  will  indirectly  accomplish 
the  purpose  intended  to  be  prohibited  by  the  statute. 
When  Mrs.  Black  was  permitted  to  say  that  she  did 
not  receive  any  part  of  the  proceeds  of  the  note,  it 
was  in  effect  testifying  that  the  decedent  did  not  pay 
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money  to  her,  and  hence  related  to  a  transaction  with 
or  an  act  done  or  omitted  to  be  done  by  him ;  and  so 
as  to  her  statement  with  reference  to  the  disposition 
made  of  the  proceeds  which  was  telling  in  another 
way  that  she  did  not  receive  them.  Jones  v.  Jones, 
43  S.  W.  412,  19  Ky.  Law  Rep.  1516;  Northrip  v. 
Williams,  100  S.  W.  1192,  30  Ky.  Law  Rep.  1279; 
Harpending's  Ex'rs  v.  Daniel,  80  Ky.  449,  4  Ky. 
Law  Rep.  330,  11  Ky.  Law  Rep.  858. 

The  instruction  offered  by  appellant  and  refused 
by  the  court  should  have  been  given  in  lieu  of  the 
one  that  was  given,  as  it  presented  the  defense  made 
by  Mrs.  Black  and  upon  which  she  relied  to  defeat 
a  recovery.  Upon  a  retrial  of  the  case,  the  converse 
of  this  instruction  should  be  given  for  appellee,  if 
requested. 

The  judgment  is  reversed,  with  directions  for  a 
new  trial  not  inconsistent  with  this  opinion. 
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CASE  96.— ACTION  BY  R.  BROWN  AGAINST  M.  J.  MOSS, 
JUDGE  TWENTY-SIXTH  JUDICIAL  DISTRICT,  TO 
TEST  THE  CONSTITUTIONALITY  OF  AN  ACT  OP 
THE  LEGISLATURE  CREATING  A  NEW  DISTRICT. 
October  29. 

Brown  v.  Moss,  Circuit  Judge 

Appeal  from  Whitley  Circuit  Court. 

D.  W.  Sanders,  Special  Judge. 

« 
Judgment    for   defendant,    plaintiff    appeals — ^Af- 
firmed. 

1.  statute©— Title  and  Subject — Germane  Provisions. — Sees.  Acts 

1906,  p.  12,  ch-  4,  is  entitled  "An  Act  to  create  the  thirty- 
third  judicial  district  of  Kentucky  and  to  change  the  twenty- 
sixth,  twenty-seventh*,  aad  twenty-eighth  circuit  court  judicial 
districts  of  Kentucky,  and  to  provide  for  the  holding  of 
courts  in  the  said  twenty-sixth,  twenty-seventh,  twenty-eighth, 
and  thirty-third  districts,  and  to  provide  for  judges  and  con*- 
iDon wealth's  attorneys  for  same."  Held,  Thut  as  all  the 
provisions  of  the  act  related  to  the  establishment  of  the 
thirty-third  judicial  district  and  recited  the  changes  in  the 
other  districts  necessary  to  its  creation  the  act  contained 
but  one  subject,  and  Its  provisdona,  other  than  those  for  the 
appointment  of  the  judge  and  commonwealth's  attorney,  were 
germane  to  the  title,  so  that  the  act  was  not  in  violation 
of  Constitution  section  51,  declaring  that  no  law  shall  relate 
to  more  than  one  subject,  which  sihall  be  expressed  in  its 
title,  etc. 

2.  Same — Effect  of  Partial  Invalidity — Separate  Provisions, — 
That  port  of  Sess.  Acts  1906,  p.  12,  ch.  4,  creating  the  thirty- 
third  judicial  district,  which  authorized  the  Governor  to  ap- 
point the  judge  and  prosecuting  attorney  in  a  newly  created 
disrtHct  until  the  regular  election  in  1909,  even  if  invalid, 
wtas  separable  from  the  other  provisions,  and  therefore  did 
not  affect  the  validity  of  the  act  as  a  whole. 
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8.  CourtB-^udioial  Distriota— €reationr>-Statato3.--Ses8.  Acts 
1906,  p.  12,  ch.  4,  creating  th€  thirty-third  judicial  dUtrict, 
being  for  the  eetabHshment  of  a  new  district,  was  not  ift 
contravention  of  Conatitution  section  134,  i»roviding  that  the 
Judicial  districts  shall  not  he  chan^^  except  at  the  first 
eession  after  an  enumeration,  unless  on  the  estabUalinient  <^ 
a  new  ddstrict. 

4.  Seme^-Constitutional  Provisions — Construction. — Constitution 
eecUon  128,  provides  that  the  Legislature  at  its  first  session 
•after  th«  odDpticn  of  the  CootftitutioB  statt  dlvi^  the  State 
into  Judicial  districts*  and  that  in  maktaig  the  appcMTCIounent 
no  county  shAll  be  divided,  and  the  number  of  districts, 
excluding  those  in  counties  having  a  population  of  150,000, 
shall  not  exceed  one  district  for  each  60,000  of  the  popular 
tion  of  the  entire  Staite.  Section  132  declares  that  the  Gen- 
eral Assembly  may  establish  additional  districts,  but  that 
the  whole  number  of  ditfttrlctB,  exclusive  of  counties  having 
a  population  of  150,000,  shall  not  exceed  at  any  time  one  for 
every  60,000  of  popukution  of  the  Staite  according  to  the  last 
enumeration.  Held,  That  the  number  of  districts  authorized 
Is  to  be  deFtermined  by  dividing  the  populaticMi  of  "the  entire 
State  by  60,000,  and  not  by  dividing  the  population  of  the 
State  less  tftie  population  of  the  only  county  having  a  popu- 
lation of  more  than  150,000  by  60.000. 

5.  Same — "Population  of  t(he  State." — ^The  phrase  "population 
of  the  entire  State,"  as  used  in  Constitution  section  128, 
providing  that  in  making  apportlonmenrt  of  judicial  districts 
•the  number  shau  not  exceed  one  district  for  each  60,000  of 
the  population  of  the  ^i^tire  State^  means  all  of  the  State's 
Inhabitants. 

J.  C.  BAIRD,  attorney  for  appellant. 

Appellant  alleges  that  the  act  of  F^'bmary  21,  1906,  Is  null 
and  void. 

1.  Because  the  population  of  the  State,  according  to  tihe  last 
census,  deducting  the  population  of  couoties  having  one  hun- 
dred and  fifty  thousand  people  or  more,  Is  not  sufllcient  to  admit 
of  the  creation  of  the  thirty  third  district  at  that  time,  and 
that  the  act  offends  against  section  132  of  the  Constiuion^ 

2.  Because  the  act  in  allowing  and  directing  the  executive  to 
fippolnt  a  commonwealth's  atftomey  in  the  twemty-sixth  district, 
aald  appointee  to  hold  till  1909,  is  ap  hiftuction  of  section  162  of 
the  State  organic  law. 
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3.  That  the  act  la  violative  of  the  CoDfltltution  in  that  it  In- 
vades the  rights  of  the  oitizena  and  voters  and  tax-payers  to 
ehoose  for  themselves  who  their  own  officers  shall  be  In  said 
twen4cr-aixtli.  and  thirty-tiilrd  dlstrlcU,  at  least  to  the  extenc 
M  eirouit  jad«:es  and  eommonwealth's  attorneys. 

4.  TtiMit  the  tide  of  the  aet  is  not  sufficient.  And  he  further 
avers  that  defendant  Moss  is  ezeroislng  the  functions  of  circuit 
judge,  threatening,  If  nx>t  restrained  therefrom,  to  issue  a  proo- 
lanation  of  election  to  fill  a  vacancy  so  called,  In  the  office  ksI 
eomDMHiweaith's  attorney  in  the  twenty-^lxth  district  unless  en- 
joinad  and  restrained  therefrom. 

AUTHORITIES  CITKD. 

Maaelagale  v.  Lester,  46  S.  W.,  p.  694;  Zimmerman  v.  Brooks, 
60  8.  W.,  p.  442;  Tates  v.  GoUlns,  82  6.  W.,  p.  282;  Debates  on 
Constitutional  Convention,  pp.  3634  and  5988;  Butler  v.  Stephens, 
84  S.  W.,  p.  745;  Constitution,  sections  128,  132,  1S8,  137,  152; 
Tates  Co.  Clerk  y.  MePoneJd,  96  S.  W.,  865;  Rohertsen  v.  Mo- 
Candelass,  96  S.  W.,  77;  Adams  v.  Roberts,  83  S.  W.,  1035. 

::.  C.  GILLIS  and  J.  B.  SNYDER,  attorneys  for  appellee. 

POINTS  AND  AUTHORITIES  CITPD. 

1.  Thje  allegations  of  the  petition  do  not  show  appellant  en- 
titled to  sue  as  a  tax-payer. 

2.  The  petition  does  npt  state  llacts  su9ci9nt  to  entitle  appel- 
lant to  sue  for  the  heneflt  of  the  other  ta^-payers  of  the  St^te. 

3.  The  relief  sought  by  injunction  can  not  be  obtained  in  an 
ordinary  action. 

4.  The  appellant  does  not  show^  himself  to  be  a  4alr  representti- 
five  of  the  os^e  for  whose  benefit  he  attempts  to  sue. 

5.  The  appellani;  does  not  etat^  tacts  showing:  that  he  hsff 
been  injured  or  that  his  property  rights  have  been  affected  by 
reason  of  anything  complained  of  in  the  petition. 

6.  The  appellant  does  not  show  himself  entitled  to  die  relief 

1,  ThjB  appellant  does  not  state  any  cause  of  action  fig^lMi 
€he  appellee. 

8.  The  Act  of  February  21,  1966,  is  oonstltutloBal. 

ATJTHOWTI^S  CITED. 

Roots  V.  Merrlwetber,  8  Bush,  411;   Comth.  v.  Cook,  8  Buah, 
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224;  Winge  v.  Ha^nden,  10  Bush,  280;  Bentley  v.  Bustard,  16 
B.  M.,  685;  Randall  v.  Shropshire,  4  Met.,  329;  Clark  v.  Hart,  98 
Ky.,  31;  Chambers  v.  Adair,  23  Ky.  Law  Rep.,  273;  Sparks  t. 
Robinson,  115  Ky.  453;  Acte  1906,  p.  88;  AcU  1902.  p.  282;  Acts 
1904,  p.  61;  Civil  Code,  section  25;  Bardstown  &  LouiaTille  R. 
R.  Co.  V.  Metcalfe,  4  Met,  199;  Newman,  Pleading  and  PracUoe, 
1  Ed.,  section  232;  City  of  Covington  v.  Ludk>w,  1  Met.,  295; 
Brown  v.  B.  &  U  R.  R.  Co..  Mss.  Opinion,  1861;  Bowling  Green 
V.  Hobson,  3  B.  M.,  479;  City  of  Lexington  v.  McQuillan's  Heirs, 
9  Dana.  514;  Comth,  v.  Wright,  79  Ky..  22;  Eaktos  v.  Bakins,  14 
Ky.  Law  Rep.,  562;  Sullivan  v.  Berry,  83  Ky.,  198;  Bumside  v. 
Lincoln  Co.  Court,  86  Ky.,  423;  Flnley  v.  Smith.  26  Ky.  Law 
Rep.,  564;  Ky.  Constitution,  sections  132,  128;  Cooley's  ConsUtn- 
tional  Limitations,  section  66;  Higgins  v.  Prater,  91  Ky.,  6;  Con- 
stitut2ional  Debaites,  vol.  3.  pp.  3265,  3274.  3276,  3277.  3500,  3532. 
3547,  3544,  3554;  vol.  4,  pp.  5696.  5698,  5699.  5700,  6867;  Butler 
V.  Stephens,  27  Ky.  Law  Rep.  241. 

Opinion  op  the  Court  by  Judge  Barker — ^Affirm- 
ing. 

The  question  for  adjudication  presented  by  this 
record  is  the  constitutionality  of  an  act  of  the  (Jeneral 
Assembly  of  the  Commonwealth  of  Kentucky,  ap- 
proved February  21,  1906,  entitled  "An  act  to  create 
the  Thirty-Third  judicial  district  of  Kentucky  and  to 
change  the  Twenty-Sixth.  Twenty-Seventh  and 
Twenty-Eighth  circuit  court  judicial  districts  of  Ken- 
tucky, and  to  provide  for  the  holding  of  courts  in  the 
said  Twenty-Sixth,  Twenty-Seventh,  and  Twenty- 
Eighth  and  Thirty-Third  districts,  and  to  provide  for 
judges  and  commonwealth  attorneys  for  same." 
Chapter  4,  p.  12,  Sess.  Acts  1906. 

In  order  to  dispose  of  the  question  before  us,  it 
will  be  necessary  to  examine  and  construe  the  fol- 
lowing sections  of  the  Constitution: 

*  *  Sec.  51.  No  law  enacted  by  the  General  Assembly 
shall  relate  to  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title,  and  no  law  shall  be  revised, 
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amended,  or  the  provisions  thereof  extended  or  con- 
ferred by  reference  to  its  title  only,  but  so  much 
thereof  as  is  revised,  amended,  extended  or  conferred, 
shall  be  re-enacted  and  published  at  lengtK'^ 

*'Sec.  125.  A  circuit  court  shall  be  established  in 
each  county  now  existing,  or  which  may  hereafter  be 
created,  in  this  commonwealth. '' 

**Sec.  128.  At  its  first  session  after  the  adoption 
of  this  Constitution,  the  General  Assembly,  having 
due  regard  to  territory,  business  and  population, 
shall  divide  the  State  into  a  suflScient  number  of 
judicial  districts  to  carry  into  effect  the  provisions 
of  this  Constitution  concerning  circuit  courts. 
In  making  such  apportionment,  no  county  shall  be 
divided,  and  the  number  of  said  districts,  excluding 
those  in  counties  having  a  population  of  one  hundred 
and  fifty  thousand,  shall  not  exceed  one  district  for 
each  sixty  thousand  of  the  population  of  the  entire 
State." 

**Sec.  132.  The  General  Assembly,  when  deemed 
necessary,  may  establish  additional  districts;  but  the 
whole  number  of  districts,  exclusive  of  counties  hav- 
ing a  population  of  one  hundred  and  fifty  thousand, 
shall  not  exceed  at  any  time  one  for  every  sixty  thou- 
sand of  population  of  the  State  according  to  the  last 
enumeration.*' 

'*Sec.  134.  The  judicial  districts  of  the  State  shall 
not  be  changed  except  at  the  first  session  after  an 
enumeration,  unless  upon  the  establishment  of  a  new 
district." 

By  the  United  States  census  for  1890  the  State  of 
Kentucky  contained  a  population  of  1,858,635.  By 
the  census  of  1900  it  had  a  population  of  2,147,174. 
At  both  periods  of  time  Jefferson,  alone  of  the 
counties  of  Kentucky,  had  a  population  of  150,000. 
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By  the  oensoB  of  1890  Jefferson  comity  had  a  popala* 
tion  of  188,589.  By  the  census  of  1900  it  had  a  pop- 
ulation of  234,549. 

The  first  proposition  of  appellant  is  that  the  aet 
in  question  is  tineonstitutional  because  it  violates 
section  51  of  the  Constitution^  in  that  the  provisions 
of  the  body  are  not  getmane  to  the  title.  This  posi- 
tion is  untenable.  An  inspection  of  the  title  copied 
above  shows  that  it  provides  for  the  creation  of  the 
Thirty-Third  judicial  district  of  Kentucky;  and,  while 
it  may  be  somewhat  prolix  and  unnecessarily  circum- 
stantial in'  its  provisions,  yet  it  all  relates  to  the 
establishment  of  the  Thirty-Third  judicial  district  of 
Kentucky,  and  recites  the  changes  in  the  other  dis- 
tricts necessary  to  its  creation.  There  is  therefore 
clearly  but  one  subject  contained  in  the  title,  which  is, 
as  said  before,  the  establishment  of  the  Thirty-Third 
judicial  district  of  Kentucky.  Nor  is  there  anything 
in  the  body  of  the  act  foreign  to  the  title.  The  Thirty- 
Third  judicial  district  is  made  up  of  counties  taken 
from  the  Twenty-Sixth,  Twenty-Seventh  and  Twenty* 
Eighth  districts,  and  this  necessarily  caused  some 
shiftings  and  changes  which  were  required  to  be 
recited  in  the  act  in  order  to  express  the  whole  will 
of  the  Legislature;  but  there  is  no  provision  which 
oould  have  been  left  out  (except  the  matter  of  the 
appointment  of  the  judge  and  commonwealth's  at- 
torney, to  be  hereafter  noticed)  without  militating 
against  the  complete  establishment  of  the  districts 
This  being  true,  all  the  provisions  but  those  contained 
in  the  exception  noted  above  were  necessarily  ger- 
mane to  the  title,  and  it  therefore  follows  that,  so  fat 
as  section  51  of  the  Constitution  is  concerned,  the 
act  is  constitutional.     Wiemer  v»  Commissioners  of 

the  Sinkmg  Fund,  124  Ky.  377,  99  S.  W.  242.  30  Ky* 
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Law  Rep.  523;  Brown-Foreman  Co.  v.  Carmnonr 
wealth,  125  Ky.  402, 101  S.  W.  321,  30  Ky.  Law  Rep. 
793;  Weber  v.  Commonwealth,  72  S.  W.  30,  24  Ky. 
Law  Rep.  1726. 

ABsnming,  merely  for  the  purposes  of  the  case 
before  ns,  that  so  much  of  the  act  as  authorized  the 
Governor  to  appoint  the  judge  and  prosecuting  at^ 
tomey  in  the  newly  created  district,  until  the  regular 
election  in  1909  is  invalid,  that  does  not  avail  the 
appellant  here.  The  part  of  the  act  which  provides 
for  the  appointment  of  these  oflBcers  is  severable  from 
the  other  provisions,  and  could  be  left  out  without 
crippling  the  remainder,  and  therefore  the  act  as  a 
whole  is  not  vitiated  by  the  unconstitutional  part. 
Wiemer  v.  Commissioners  of  Sinking  Fund,  supra. 
The  title  of  the  oflScers,  however,  is  not  placed  in 
issue  by  the  record  before  us,  and  it  is  not  necessary, 
therefore,  to  say  anything  further  upon  this  point. 
As  the  act  in  question  establishes  a  new  district,  it 
is  not  in  contravention  of  section  134  of  the  Consti- 
tution, but  it  is  obviously  within  the  express  per- 
mission of  that  section. 

This  brings  us  "to  the  main  question  insisted  on  by 
appellant,  that  the  creation  of  the  Thirty-Third 
judicial  district  is  in  contravention  of  section  132  of 
the  Constitution.  It  will  very  materially  simplify 
and  shorten  the  discussion  on  this  point  to  state  that 
the  question  turns  on  the  construction  of  section  132 ; 
it  being  conceded  by  the  appellant  that,  if  the  ascer- 
tainment of  the  whole  number  of  judicial  districts 
permissible  by  the  section  in  question  is  to  be  obtained 
by  dividing  the  entire  population  of  the  Common- 
wealth by  60,000,  the  quotient  will  be  more  than  33, 
and  the  act  is  constitutional.  On  the  other  hand,  it 
is  conceded  by  the  appellee  that  if  the  number  of 
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judicial  districts  is  to  be  obtained  by  dividing  the 
population  of  the  State,  less  the  population  of  Jeffer- 
son county  (the  only  county  having  a  population  of 
150,000),  by  60,000,  the  quotient  will  be  less  than  33, 
and  the  act  unconstitutional  because  it  creates  a 
greater  number  of  judicial  districts  than  is  permis- 
sible by  the  fundamental  law  of  the  State ;  so  that  the 
whole  question  now  before  us  depends  upon  whether 
the  number  of  judicial  districts  permissible  in  the 
State  is  to  be  obtained  by  dividing  the  entire  popula- 
tion of  the  State  by  60,000  or  by  dividing  the  pop- 
ulation of  the  State,  less  the  population  of  Jeflferson 
county,  by  60,000.  By  section  128,  above  quoted,  the 
convention  provided  generally  for  the  establishment 
of  circuit  judicial  districts  in  this  State.  This  was 
to  be  the  first  division  of  the  State  into  circuit  court 
judicial  districts  after  the  adoption  of  the  Constitu- 
tion, and  the  language  used  is  therefore  very  in- 
structive, and  throws  a  strong  cross-light  on  the 
construction  to  be  given  section  132,  as  we  may  feel 
sure  the  framers  of  the  Constitution,  by  the  language 
used  in  section  128,  did  not  intend  to  establish  a 
different  rule  from  that  laid  down  in  section  132.  In 
other  words,  sections  128  and  132  were  to  be  con- 
sistent with  each  other.  Now,  observe  the  language 
of  section  128  with  reference  to  the  original  appor- 
tionment of  the  State  into  circuit  judicial  districts: 
<i#  *  *  ^jj^  ^Yie  number  of  said  districts,  excluding 
those  in  counties  having  a  population  of  one  hundred 
and  fifty  thousand,  shall  not  exceed  one  district  for 
each  sixty  thousand  of  the  population  of  the  entire 
State.''  Certainly  there  can  be  no  room  here  for 
doubt.  There  are  occasions  when  elaboration  may 
obscure,  but  cannot  clarify  a  subject.  Nothing  could 
be  plainer  than  the  language  used  above,  that  the 
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number  of  the  districts  should  be  obtained  by  divid- 
ing the  population  of  the  entire  State  by  60,000. 

There  is  no  room  whatever  for  the  position  of 
appellant  that  the  population  of  Jefferson  county 
was  to  be  deducted  from  the  population  of  the  State 
before  the  division  authorized  was  made.  If  this  had 
been  the  intention,  the  word  *' remainder '^  would  have 
been  used,  instead  of  the  word  *' entire,'*  and  the 
language  would  have  been:  **And  the  number  of  said 
districts,  excluding  those  in  counties  having  a  popu- 
lation of  one  Hundred  and  fifty  thousand,  shall  not 
exceed  one  district  for  each  sixty  thousand  of  the 
population  of  the  remainder  of  the  State."  We  are 
not  authorized  to  take  such  liberties  with  the  lan- 
guage of  the  Constitution  as  is  involved  in  changing 
the  words  used  by  its  authors.  The  framers  of  that 
instrument  were  learned  men,  who  understood  the 
use  and  the  meaning  of  words,  and  therefore  the 
interpolation  of  ''remainder"  for  ''entire"  would  be 
a  flagrant  violation  of  that  canon  of  construction 
which  requires  the  words  of  such  instruments  to  be 
given  the  meaning  that  will  effectuate  the  intention 
of  the  framers.  It  follows,  therefore,  from  the  very 
force  of  the  language  used,  that  in  the  first  division 
of  the  counties  of  the  State  into  circuit  judicial  dis- 
tricts section  128  of  the  Constitution  authorized  the 
establishment  of  as  many  judicial  districts,  exclusive 
of  Jefferson  county,  as  the  quotient  obtained  by 
dividing  the  population  of  the  State,  inclusive  of  the 
population  of  Jefferson  county,  by  60,000. 

The  only  material  difference  between  sections  132 
and  128,  in  so  far  as  the  question  we  now  have  under 
discussion  is  concerned,  is  the  omission  of  the  word 
"entire"  before  the  expression  "population  of  the 
State";  but,  as  said  before,  no  reason  can  be  given 
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for  an  intentional  difference  between  ihe  sections^ 
Section  128  provided  for  a  general  division  of  all 
the  counties  of  the  State  into  circuit  judicial  districts. 
Section  132  provides  for  the  establishment  of  addi- 
tional disttdcts  from  time  to  time  slb  the  increase  in 
population  and  legal  business  renders  necessary. 
The  language  of  section  132,  after  providing  for  the 
establishment  of  additional  districts,  is:  ^'But  the 
whole  number  of  districts,  exclusive  of  counties  hav- 
ing a  population  of  one  hundred  and  fifty  thousand^ 
shall  not  exceed  at  any  time  one  for  every  sixty  thou- 
sand of  population  of  the  State  according  to  the  last 
enumeration. "  It  will  be  observed  that  the  exclusion 
is  of  districts  composed  of  counties  having  a  popula- 
tion of  150,000  from  the  number  of  districts,  and  not 
the  exclusion  of  the  population  of  counties  of  150,000 
from  the  population  of  the  State.  And  it  must  be 
borne  in  mind  that  it  is  the  number  of  districts  that 
is  the  subject  of  ascertainment;  and  this  number 
(exclusive  of  those  districts  composed  of  counties  of 
150,000  population)  is  to  be  obtained  by  dividing  the 
population  of  the  State  by  60,000.  Now,  there  is  no 
language  used  that  would  authorize  the  exclusion  of 
the  population  of  counties  having  150,000  inhabitants 
from  the  population  of  the  State  in  ascertaining  the 
dividend  to  be  divided  by  60,000  in  order  to  obtain 
the  whole  number  of  districts  permissible.  When  we 
use  the  expression  '* population  of  the  State,"  we 
mean  all  of  its  inhabitants,  and  this  is  all  that  can 
be  gotten  out  of  the  expression  ^*the  entire  population 
of  the  State."  That,  too,  means  all  of  the  inhabi- 
tants—no more,  no  less*  In  framing  section  128| 
although  it  was  somewhat  tautological,  the  convention 
placed  the  word  *' entire"  before  the  expression 
'' population."     This   was,   perhaps,   a   sacrifice   of 
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rhetoric  in  favor  of  certainty.  Uncertainty  having 
thus  been  eliminated  from  section  128,  it  was  doubt- 
less deem^  nnnecessfti^  to  repeat  ther  tautology  of 
placing  the  word  **6litire^  b^fOM  '* population"  in 
section  132. 

There  is  nothing  in  the  opinion  in  Bntler  v.  Stephens, 
119  Ky*  616,  25  Ky*  L.  R.  241,  M  S.  W.  745,  which  mili^ 
tates  against  the  conclusion  we  have  herein  reached. 
The  question  before  the  court  in  that  case  was  whether 
each  district  should  have  a  population  of  at  l€fast 
60,000,  and  it  was  held  that  the  language  of  the 
sectioti  of  the  Constitution  involved  here  only  relates 
to  the  number  of  the  districts,  and  that  these  might 
bd  varied  as  to  population  in  the  discretion  of  the 
Legislature.  But  it  is  recited  in  the  opinion  that  the 
first  Legislature  which  met  after  the  adoption  of  the 
Constitution,  in  putting  in  force  section  128,  placed 
the  same  construction  on  the  language  under  discus- 
sion that  we  have  in  this  opinion;  this  being  shown 
by  the  fact  that  they  created  30  districts,  and  this 
could  only  be  done  by  dividing  the  population  of  the 
whole  State  by  60,000.  Had  they  deducted  from  the 
population  of  the  State  the  population  of  Jefferson 
county,  and  divided  this  remainder  by  60,000,  only  27 
districts  could  have  been  established.  So  far  as  But- 
ler V.  Stephens  is  an  authority  upon  the  question  in 
hand,  it  is  in  favor  of  the  conclusion  we  have  reached. 

As  the  judgment  below  was  in  conformity  with  the 
views  herein  expressed,  it  is  affirmed. 


Digitized  by 


Google 


844  KENTUCKY  REPORTS.       [Vol.  126. 

Loui&ville  &  N.  R.  R.  Co.  v.  Mason  &  Hoj^e  Ck>. 


CASE  97.— ACTION  BY  THE  MASON  &  H06E  CO.  AGAINST 
THE  LOUISVILLE  &  NASHVILLE  R.  R.  CO.  FOR  A 
BALANCE  DUE  ON  A  CONTRACT  FOR  RAILROAD 
WORK.— October  30. 

Louisville  &  N.  R.  R.  Co.  v.  Mason 
&  Hoge  Co. 

Appeal  from  Jefferson  Circuit  Court. 

(C.  P.  Branch,  2  Div.)  Thomas  R.  Gordon,  Judge. 

From  a  judgment  sustaining  a  demurrer  to  the 
answer  defendant  appeals — Reversed. 

1.  Damages — Breach  of  Contract — ^Waiver. — ^Under  a  contract 
for  the  construction  of  a  railroad,  providing  that,  if  the  coiv- 
tractors  failed  to  compleite  the  work  within  the  time  specified, 
then  all  the  reserved  percentage  due  them  under  the  con- 
tract might  be  retained  by  the  railroad  company  as  liqui- 
dated damages,  tihje  railroad  company,  on  failure  to  complete 
the  work  within  the  time  specified,  ipso  facto,  became  en- 
titled to  the  reserved  percentage,  and  its  right  thereto  was 
not  waived  by  not  then  terminating  the  contract  and  by 
allowing  the  contractors  to  complete  the  same. 

2.  Same. — Thougn  the  railroad,  on  failure  to  complete  the  work 
within  the  time  specified,  had  the  righit  to  retain  the  re- 
served percentage,  yet  it  had  no  right  to  retain  the  stipu- 
lated percentage  on  work  done  after  the  time  fixed  for 
performance. 

3.  Contract — Breach — ^Rlght  to  Rescind — ^Waives*. — ^Where  the 
construction  of  «.  railroad  was  not  completed  within  the 
time  specified  In  the  contract,  but  the  contractors  continued 
the  work,  with  the  consent  of  the  railroad  company,  the 
railroad  thiereby  waived  its  right  to  rescind  the  contract,  and 
was  boimd  to  pay  for  the  work  at  the  contract  price,  and 
the  contractors  were  bound  to  complete  the  work  within  a 
reasonable  time,  failing  in  which  they  would  be  liable  for 
actual  damages  thereby  sustained. 
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HELM  &  HELM,  attorneys  for  appellant 

B.  D.   GARFIELD  and  H.  L.  STONE  of  couneel. 

POINTS  AND  AUTHORITIES. 

A  provisloa  in  a  building  contract  that  the  employer  may  re- 
tain a  certain  per  cent  of  the  oontraot  price  as  liquidated  dam* 
aigCB  as  compenaation  for  injury,  caused  by  breach  of  the  con- 
tract, is  enforceable.  (Sedgwick  on  the  Measure  of  Dannagee, 
Bide  page  422;  E.  &  P.  R.  Co.,  9  Bush,  959;  Kllburn  v.  Burt,  111 
Ky.,  694;  Stephens  v.  Essex,  143  F.  R.,  844;  Sun  Printing  Co.  v. 
Moore,  183  U.  S.,  642.) 

HUMPHREY  &  HUMPHREY  anid  L.  R.  YEAMAN  for  appellee. 

POINTS  AND  AUTHORITIES. 

The  contract  provided  tbfevt  the  work  should  be  completed  by 
February  1,  1904,  tand  gave  appellant  the  two-fold  right,  in  tn© 
event  the  work  should  not  progress  with  a  sufficient  speed  to 
insure  its  completion  by  the  agreed  d-atje,  to  employ,  at  appellee's 
expense,  any  addiltional  force  neceasary  to  secure  its  completion 
in  time,  or  to  annul  the  contract;  and  as  appellant  failed  to 
avail  itself  of  edther  of  these  powers^  but,  on  the  contrary, 
allowed  appellee  to  continue  on  with  the  work  after  the  date 
stipulated,  and  continued  to  make  monthly  estimates  and  pay- 
ments until  the  work  was  finally  completed,  some  fifteen  months 
after  tlhe  date  originally  fixed,  appellant  must  be  held  to  have 
waived  the  provision  calling  for  completion  by  February  1,  1904, 
and,  therefore,  it  also  waived  its  right  to  liquidated  damagee 
for  appellee's  failure  to  complete  the  work  by  the  date  agreed 
upon.  (Henderson  Bridge  Co.  v  .O'Connor  &  McCulloch,  88  Ky., 
303;  3  Page  on  Contracts,  sectAon  1502^  30  Am.  &  E)ng.  Ency.  2 
Ed.,  p.  1259;  Walker  v.  London  &  Northwestern  Ry.  Co.,  Law 
Rep.,  1  CouL  Pleas  Div.,  518;  Grant  v.  Savannah  Ry.  Co.,  51  Ga., 
348;  Rhorer  on  Railroads,  vol.  1,  p.  463;  Phillips  v.  Seymour, 
91  U.  S.,  651;  Andrews  v.  Tucker,  127  Ala.  602,  29  Southern  34; 
McArthur  Bros.  v.  Whitnye,  202  111.  527,  67  N.  E.  163.) 

Additional  points  and  authoriiUes  by  appellee,  on  petition  for 
rehearing  : 

1.  In  the  ooD^tract  in  Henderson  Bridge  Co.  v.  O'Connor,  88 
Ky.,  303,  it  was  held  that  forfeiture  of  liquidated  damages  was 
contingent  upon  annulment.  This  court  has  held  that  in  the 
contract  in  suit,  forfeiture  was   "automatic"  without  annulment. 
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The  court  furliier  depMod  itot  ^ut  f^F  W9  dietincriopi  t)ie  two 
oontraote  would  have  been  "ffubstaiiitiAlly  the  same." 

2.  The  language  of  this  ^'automatic"  provialoa  tor  Uquidaled 
damages  precludes  the  idea  that  the  parties  intended  that  appel- 
lant can  recover  liqpiidat^  damtgeB  MuA  In  addition  actual 
damages. 

S.  The  fundQJBAntal  canon  oi  coostmeidxm  i»  thtvt  eo«ft8  will 
endeavor  to  give  that  ineanlng  to  a  contract  which  was  motit 
likely  io  the  minds  of  the  parties  themselves.  Appellant  and  iU 
oounsel  admitted  that  appeliuit  haa  always  iwderstood  the  eo«r 
taact  to  mean  that  the  liquidated  dAmaees  should  t>e  ia  lieu  oC 
all  actual  damages. 

4.  This  court  has  held,  upon  the  supposed  authority  of  Hoa« 
derson  Bridge  Co.  v.  O'Connor,  that  after  the  expiration  of  tbe 
time  limit  appellant  no  longer  had  ttie  right  to  %nnu}  the  eonr 
tract.  But  the  doctrine  in  Henderson  Bridge  Co.  v.  O'Connor  ia 
exactly  the  reverse  of  this.  That  cafie  held  th<at  the  right  to 
annul  existed  even  alter  the  expiration  of  the  time  limdt;  that 
this  was  tibe  only  remedy  open  to  tho  bridge  compaay,  and 
hence  that  the  bridge  company  eould  not  couDiterclaim  for  actual 
damages  sustained  by  reaaon  of  delay  in  completion. 

5.  The  court'e  decision  is  directly  «t  variance  with  the  follow- 
ing rule,  which  is  prttctically  universal,  vis.:  Where  a  oontract 
eontaine  a  provision  for  liquidated  daaULges  In  ease  of  breacdi, 
and  the  provision  is  conatmed  to  be  not  a  penalty  but  a  bona 
fide  provision  for  liquidated  damages,  the  provision  stipulating 
the  damages'  is  binding  upon  the  parties,  and  evidence  aliunde 
as  to  the  i&ctual  damage  will  not  be  admitted  eitber  to  reduce 
or  augment  the  amount  of  recovery.  Prior  to  the  doclaion  In 
this  case,  that  rule  was  tluB  law  of  Kentucky.  (Applegate  ▼. 
Jacoby,  9  Dana,  206;  Louisville  Water  Co.  v..  Youngstown  Bridge 
Co.  (Sup.  Ct.),  1<S  Ky.  Law  Rep.,  360;  Woodbury  v.  Turner,  etc, 
96  Ky.,  459;  Kilboume  v.  Burt  &  Brabb  Lumber  Co.,  Ill  Ky., 
693.  And  it  ia  the  law  elsewhere.  19  Am.  ft  Eng.  Sncy.  of  Law 
2d  Ed.,  p.  422;  Sun  Printing,  etc.,  Aaeociation  v.  Moore,  183  U. 
S.,  642;  Stephens  v.  Essex  County  Park  Com.  ,143  Fed,,  844; 
Donovan  v.  Hancuer  (U«ah),  90  Pao.,  569;  Kunkle  v.  Wherry*  1^9 
Pa.  St.  198,  42  Alt.  112;  Sn^th  ▼.  VaU,  65  N.  T.  Supp.,  834;  Wocd 
V.  Niagara  Falls  Paper  Co.,  121  Fed.,  818;  Mondamin  Meadows 
Dairy  Co.  v.  Brudi,  163  Ind.  642,  72  N.  E.,  643;  Wpodford  v.  Kel- 
ley,  18  S.  D.  615  101  N.  W.  1069;  Darrow  v.  Cornell,  62  N.  Y. 
Supp.,  1081; Morrison  v.  Richardson  (Maes.),  60  N.  B.,  468;  Go 
Fun  V.  Fidalgo  Co.,  37  Wash.  288,  79  Pac.  797;  Jameson  v.  Hunt, 
76  Vt.  284,  66  Atl.  1010;  Brooks  v.  City  of  WloUta.  114  Fed.. 
207;  Welch  v.  McDonald,  86  Va.  500,  8  8.  B.  711;  Morrioon  r.  AA* 
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bom  (Tex,  Qir,  AW,),  2J  S,  W-.  9*3;  CSolMor  v.  ^etterton,  87 
Tex.  440,  29  S,  W.  467;  Texa^  ^  St.  L,  Ry.  Co,  y.  Rust.  19  Fea.. 
239;  Miller  v.  Raskin  (Pa.  St.),  H  Atl.,  615.) 

Opiisrioir  OF  thb  Coxtbt  by  Judge  Hobson — ^Rever€h 
ing. 

On  April  21,  1903,  a  written  contract  was  entered 
into  between  the  Lonisville  &  Nashville  Railroad 
Company  and  the  Mason  &  Hoge  Company,  whereby 
the  latter  undertook  to  build  for  the  former  15% 
miles  of  railroad.  The  contract,  among  other  things, 
contained  these  provisions:  *'And  the  said  conr 
tractors  agree  to  commence  the  said  work  within  ten 
days  from  the  date  of  this  agreement,  and  to  proceed 
with  and  complete  the  same  to  the  satisfaction  of  the 
engineer  by  the  first  day  of  February,  A.  D.  1904. 
And  it  is  further  agreed  that  the  time  herein  stipu- 
lated' shall  be  considered  as  of  the  essence  of  this 
agreement.  It  is  further  agreed  and  understood,  if 
at  any  time  the  contractors  shall  refuse  or  neglect 
to  prosecute  the  wdrk  with  a  force  sufficient,  in  the 
opinion  of  the  engineer,  for  its  completion  within  the 
time  specified  in  this  agreement,  then,  and  in  that 
case,  the  engineer  in  diarge,  or  such  other  person 
as  the  engineer  may  designate,  may  proceed  to  em- 
ploy such  a  number  of  workmen,  laborers,  and  over- 
seers as  may,  in  the  opinion  of  the  said  engineer,  be 
necessary  to  insure  the  completion  of  the  work  within 
the  time  heretofore  mentioned,  at  such  wages  as  he 
may  find  it  necessary  or  expedient  to  give,  pay  all 
persons  so  employed,  and  charge  the  amount  so  paid 
to  the  contractors,  as  for  so  much  money  paid  to 
the  contractors  on  this  contract ;  or  the  said  engineer 
may,  at  his  discretion,  for  the  failure  to  prosecute 
the  work  with  an  adequate  force,  for  noncompliance 
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with  his  directions  in  regard  to  the  manner  of  con- 
structing it,  or  for  any  other  omission  or  neglect  of 
the  requirements  of  this  agreement  and  specifications 
on  the  part  of  the  contractors,  declare  this  contract 
abandoned  which  declaration  of  abandonment  shall 
exonerate  the  Louisville  &  Nashville  Railroad  Com- 
pany from  any  and  all  obligations  and  liabilities 
arising  under  this  contract,  the  same  as  if  this  agree- 
ment had  never  been  made;  and  the  reserved  per- 
centage of  ten  per  cent,  upon  any  work  done  by  the 
contractors  may  be  retained  forever  by  the  said  com- 
pany. And  it  is  further  agreed  that  if  the  said 
contractors  fail  to  complete  said  work  according  to 
this  contract,  and  the  specifications,  a  part  thereof, 
by  the  first  day  of  February,  1904,  as  aforesaid,  that 
then  they  will  surrender  to  the  Louisville  &  Nashville 
Railroad  Company  all  of  the  retained  percentage  due 
them  under  this  contract ;  and  they  hereby  agree  with 
the  Louisville  &  Nashville  Railroad  Company  that  it 
may  hold  as  its  own  the  whole  of  said  retained  per- 
centage as  reasonable  liquidated  damages  for  the 
failure  on  the  part  of  said  contractors  to  complete 
said  work  by  said  first  day  of  February,  1904,  and  it 
is  hfereby  distinctly  agreed  by  the  parties  that  they 
do  hereby  fix  the  liquidated  damages  for  the  breach  of 
this  contract,  as  aforesaid,  with  respect  to  the  time 
of  the  completion  of  the  work  at  the  amount  of  the 
whole  of  said  retained  percentage,  whatever  it  may 
be  on  the  first  day  of  February,  1904.  On  or  about 
the  first  day  of  each  month,  during  the  progress  of 
the  work,  the  engineer  shall  make,  or  cause  to  be 
made,  an  estimate  of  the  value  of  the  work  by  the 
contractors,  during  the  preceding  month,  according 
to  the  prices  set  forth  in  the  schedule  or  list  herein- 
before given,  and  on  or  about  the  20th  day  of  the 
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month  90  per  cent,  of  such  estimate  shall  be  paid  to 
the  contractors  at  the  office  of  the  railroad  company, 
in  Louisville,  Ky.,  in  cash.  Monthly  estimates  shall 
be  considered  as  advances  upon  the  final  estimate, 
and  shall  be  deducted  therefrom.  When  all  the  work 
embraced  in  this  contract  shall  have  been  completed 
agreeably  to  the  specifications,  and  in  accordance 
with  the  directions  and  to  the  satisfaction  and  accept- 
ance of  the  engineer,  there  shall  be  a  final  estimate 
made  of  the  quantity,  classification  and  value  of  said 
work  agreeable  to  the  prices  set  forth  in  said  sched- 
ule, the  balance  appearing  due  to  the  contractors  shall 
be  paid  to  them  when,  and  not  until,  the  engineer 
shall  make  his  written  final  certificate  that  the  work 
had  been  fully  and  completely  performed  to  his 
satisfaction,  and  the  railroad  company  shall  only  be 
bound  to  pay  the  amount  so  certified  to  be  due;  and 
upon  making  said  payment  they  shall  give  a  release, 
under  seal,  to  the  railroad  company  from  all  claims 
or  demands  whatsoever  growing  in  any  manner  out 
of  this  contract,  and  in  computing  the  said  final 
estimate,  and  giving  the  said  final  certificate,  the  said 
engineer  shall  not  be  bound  by  any  preceding  esti- 
mate, but  such  preceding  estimates  shall  be  held  to  be 
only  approximate  to  the  final  estimate,  and  the  said 
monthly  estimates  on  unfinished  work  shall  in  no  case 
be  taken  as  an  acceptance  of  the  work  or  a  release 
of  the  said  contractors  from  responsibility  therefor, 
until  the  final  estimate  and  certificate  are  made,  and 
the  work  in  its  entirety  is  accepted  by  the  engineer 
as  complete  under  this  agreement." 

The  Mason  &  Hoge  Company  did  not  begin  the 
work  within  the  time  named,  and  failed  to  complete 
it  until  May,  1905.  At  the  time  the  contract  was 
made,  it  was  understood  that  the  Mason  &  Hoge  Com- 
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pany  would  construct  a  tunnel  included  in  thie  work, 
and  that  the  firm  of  Dunn  ft  Lallande  Bros,  would 
construct  the  remainder  of  the  work.  The  railroad 
company  did  not  insist  upon  its  right  to  terminate 
the  contract  when  the  work  was  not  completed  by 
February  1,  1904,  but  allowed  the  contractors  to  con- 
tinue the  work  as  before.  Dunn  ft  Lallande  Bros, 
completed  the  portion  of  the  work  assigned  to  them, 
which  was  all  of  the  work  except  the  construction  of 
the  tunnel,  in  October,  1904,  and  the  railroad  com- 
pany then  paid  Dunn  ft  Lallande  Bros,  the  full 
amount  of  the  final  estimate  for  their  part  of  the 
work.  This  payment  was  made  under  a  written  coi»- 
tract  signed  by  all  the  parties,  which  stipulated  as 
follows :  **That  in  any  litigation  that  may  arise  under 
said  contract  the  rights  of  the  parties  shall  be  de- 
termined as  if  said  payment  had  not  been  made, 
except  that  the  railroad  company  shall  be  entitled 
to  credit  for  the  full  amount  thereof.*'  The  railroad 
company  continued  to  hold  back  10  per  cent,  of  the 
monthly  estimates  until  the  tunnel  was  completed  in 
May,  1905,  and  it  then  claimed  the  right  to  hold  the 
10  per  cent.,  which  had  been  retained  because  the 
work  was  not  done  within  the  time  specified  in  the* 
contract.  The  Mason  ft  Hoge  Company  thereupon 
filed  this  suit  to  recover  from  the  railroad  company 
the  sum  of  $18,512.40.  The  railroad  company  filed 
an  answer,  to  which  the  circuit  court  sustained  a 
demurrer,  and  the  railroad  company  appeals. 

The  judgment  of  the  circuit  court  is  based  upon  the 
ground  that  the  railroad  company,  by  not  tem^inating 
the  contract  and  allowing  the  contractors  to  complete 
the  work,  waived  its  right  to  retain  the  10  per  cent 
reserved  in  the  monthly  estimates,  and  that  having 
waived  this  it  could  not  resort  to  any  other  remedy 
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to  recover  damages  for  the  noneompletion  of  the  work 
in  time.  In  support  of  this  view,  we  are  referred  to 
Henderson  Bridge  Co.  v.  O'Connor,  88  Ky.  303, 11  Ky. 
L.  B.  146, 11  S.  W.  18,  957;  Phillips  v.  Seymour,  91  U. 
S.  646,  23  L.  Ed.  34l ;  Walker  v.  Railroad  Co.,  1.  C.  P. 
Div.  518;  Grant  v.  Railroad  Co.,  51  Ga.  348;  Andrews 
V.  Tucker,  127  Ala.  602,  29  South.  34.  In  Henderson 
Bridge  Co.  v.  O'Connor,  the  court  said  that,  when 
an  employer  has  in  any  way  waived  his  right  to  annul 
a  building  contract,  his  right  to  stipulated  damages 
for  either  noneompletion  of  the  work  or  delay  by 
the  contractors  id  also  waived,  unless  there  is  an 
express  agreement  to  the  contrary.  But  the  con- 
tract in  that  case  was  materially  different  from  the 
one  before  us  here.  In  that  case  the  contract  pro- 
vided, in  substance,  that,  if  the  work  in  tiie  judgment 
of  the  engineer  did  not  progress  with  suflScient  speed, 
the  bridge  company  should  have  the  power  to  annul 
the  contract  if  it  saw  proper  to  do  so.  Whereupon 
the  contract  should  become  null  and  void,  and  the  un- 
paid part  of  the  value  of  the  work  done  should  be 
forfeited  by  the  contractors  to  the  bridge  company. 
The  only  contingency  in  which  the  value  of  the  work 
done  was  forfeited  to  the  bridge  company  was  upon 
its  annulment  of  the  contract  on  the  ground  stated. 
If  it  failed  to  annul  the  contract,  the  clause  in  regard 
to  the  forfeiting  of  the  value  of  the  work  done  neces- 
sarily did  not  apply.  The  contract  before  us  pro- 
vides that,  if  the  contractors  fail  to  prosecute  the 
work  with  a  suiBScient  force  in  the  opinion  of  the  engi- 
neer for  its  completion  within  the  time  specified  in 
the  agreement,  then  the  railroad  company  may  pro- 
ceed to  employ  a  sufficient  force  to  complete  the  work 
within  the  time  limited,  or  the  engineer  may  at  his 
discretion  dedare  the  contract  abandoned.     In  this 


Digitized  by 


Google 


852  KENTUCKY  REPORTS.       [Vol.  126. 

LoulsTille  &  N.  R.  R.  Co.  v.  Mason  &  Hoge  Ck). 

event  the  reserve  percentage  of  10  per  cent,  upon 
any  work  done  by  the  contractors  may  be  retained  by 
the  company.  This  clause  is 'substantially  the  same 
as  the  contract  in  Henderson  Bridge  Co.  v.  O'Connor; 
but  the  contract  in  this  case  has  this  further  pro- 
vision that,  if  the  contractors  fail  to  complete  the 
Work  by  February  1,  1904,  then  all  the  retained  per- 
centage due  them  under  the  contract  shall  be  retained 
by  the  railroad  company  as  liquidated  damages  for 
the  breach  of  the  contract.  This  clause  then  con- 
cludes with  these  words:  **It  is  hereby  distinctly 
agreed  by  the  parties  that  they  do  hereby  fix  the 
liquidated  damages  for  the  breach  of  this  contract  as 
aforesaid,  with  respect  to  the  time  of  the  completion 
of  the  work  at  the  amount  of  the  whole  of  said  re- 
tained percentage,  whatever  it  may  be  on  the  first 
day  of  February,  1904. '*  The  contract  before  the 
court  in  Henderson  Bridge  Co.  v.  O'Connor  con- 
tained no  such  clause  as  this,  and  therefore  that  case 
is  not  applicable  here.  The  case  of  Phillips  v.  Sey- 
mour involved  a  contract  which  was  similar  to  that 
before  the  court  in  Henderson  Bridge  Co.  v. 
O'Connor,  and  which  did  not  contain  any  clause  sim- 
ilar to  that  above  quoted  from  the  contract  in  this 
case.  In  Walker  v.  Railroad  Co.  the  contract  was 
also  similar  to  that  in  the  case  of  Henderson  Bridge 
Co.  V.  0  'Connor,  and  it  was  there  held  that  the  rail- 
road company,  by  allowing  the  contractors  to  con- 
tinue with  the  work  after  the  time  fixed  for  the  com- 
pletion of  the  contract,  waived  its  right  to  annul  the 
contract  and  take  possession  of  the  work.  This  was 
the  only  question  determined  in  the  case.  The  con- 
tract in  the  case  of  Grant  v.  Railroad  Co.,  51  Ga,  348, 
was  also  of  the  same  character.  The  plaintiflFs  had 
failed  to  avail  themselves  of  the  contract  right  to 
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terminate  the  contract.    Andrews  v.  Tucker,  127  Ala. 
602,  29  South.  34,  is  to  the  same  effect. 

In  none  of  these  cases  was  there  a  stipulation  in 
the  contract  that,  if  the  work  was  not  completed 
within  the  time  limited,  the  railroad  company  should 
ispo  facto  have  the  right  to  hold  any  retained  per- 
centage as  liquidated  damages  for  the  breach  of  the 
contract.  In  the  contract  before  us,  the  railroad 
company,  without  any  action  on  its  part,  when  the 
work  was  not  completed  by  February  1,  1904,  was 
entitled  to  retain  the  10  per  cent,  in  its  hands  as 
expressed  in  the  contract,  **  whatever  it  may  be  on 
February  1, 1904. "  There  was  nothing  in  its  conduct 
in  allowing  the  contractors  to  go  on  with  the  work 
which  waived  its  right  to  these  liquidated  damages. 
The  right  had  become  absolute.  The  money  was  in  its 
hands,  and  by  the  terms  of  the  contract  it  had  the 
right  to  retain  it.  But  while  it  had  the  right  to 
retain  the  i)ercentage  in  its  hands  whatever  it  was 
on  February  1,  1904,  it  had  no  right  to  retain  the  10 
I)er  cent,  on  work  done  thereafter.  The  contract  gave 
it  only  the  right  to  hold  as  its  own  the  amount  of  the 
percentage  retained  and  in  its  hands  on  February  1, 
1904.  CSontracts  of  this  sort  for  liquidated  damages 
are  limited  to  their  terms.  What  then  are  the  rights 
of  the  parties  as  to  the  work  done  after  February  1, 
1904!  Could  the  contractors  take  their  own  time  to 
do  the  work,  regardless  of  the  loss  which  might  result 
to  the  railroad  company?  The  railroad  company,  as 
held  in  the  case  above  cited,  had  no  right  after  Feb- 
ruary 1,  1904,  to  annul  the  contract  and  take  posses- 
sion of  the  work  or  to  put  additional  hands  upon  it, 
for  these  provisions  of  the  contract  all  manifestly 
refer  to  the  work  to  be  done  before  February  1,  1904, 
and  were  inserted  to  secure  the  completion  of  the 
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work  by  that  time*  When  that  time  had  passed,  and 
the  contractors  continued  the  work  with  the  consent 
of  the  Railroad  company,  the  latter  company  having 
waived  its  right  to  annul  the  contract,  the  law  cre- 
ated an  implied  contract  between  them,  by  which  the 
railroad  company  Was  bound  to  pay  for  the  work  at 
the  contract  price,  and  the  contractors  were  bound 
to  proceed  with  the  work  with  reasonable  diligence 
so  as  to  complete  it  within  a  reasonable  time.  In 
Phillips  V.  Seymour^  the  United  States  Supreme 
Court  said:  **As  we  have  stated  above,  we  ate  in- 
clined to  the  opinion  that  defendant  did  not,  by  any 
of  the  acts  proved  in  this  case,  waive  its  right  to 
damages  arising  from  this  failure  of  the  plaintiffs 
to  complete  the  sections  in  time,  but  only  waived  the 
forfeiture,  if  it  may  be  so  called,  of  all  right  on  the 
part  of  plaintiffs  to  sue.*'  In  Mclntire  v.  Barnes,  4 
Colo.  285,  where  a  similar  question  was  presented, 
the  court  said:  *' According  to  the  terms  of  the?  eon- 
tract,  the  building  wa^  to  have  been  finished  June 
15,  1875;  but  Mclntire,  by  permitting  Sybrant  to 
work  on  his  contract  after  the  expiration  of  the  time, 
waived  his  right  to  rescind  the  contract  on  that 
ground.  But,  by  consenting  to  the  extension,  he  did 
not  thereby  waive  sudh  damages  as  he  may  have  sus- 
tained by  reason  of  the  delay.'*  See,  also,  to  same 
effect  Sinclair  v.  Tallmadge,  35  Barb.  (N.  T.)  602. 

We  conclude,  therefore,  that,  under  the  allegations 
of  the  answer,  the  railroad  company  is  entitled  to 
keep  the  10  per  cent,  which  had  been  held  back  and 
was  in  its  hands  on  February  1, 1904 ;  and  that  if  after 
February  1,  1904,  the  contractor  failed  to  prosecute 
the  work  with  reasonable  diligence  so  as  to  complete 
it  within  a  reasonable  time,  it  is  further  liable  to 
the  railroad  company  for  such  actual  damages  as  it 
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sustained  by  reason  of  the  noncompletion  of  the  work 
within  a  reasonable  time  after  February  1,  1904.  On 
the  return  of  the  case  to  the  circuit  court,  the  defend- 
ant will  be  allowed  to  amend  its  answer  so  as  to  plead 
the  matters  we  have  indicated,  if  it  desires  to  do  so. 

Judgment  reversed,  and  cause  remanded  for 
further  proceedings  consistent  herewith. 

Petition  for  rehearing  by  appellee  overruled* 
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ACCOMPUCES— See  Criminal  Law.  1,  2.  8. 

APPPEALS— See  Criminal  Law,  1,  6,  7,  15— New  Trials  3. 

1.  Costs — ^Appeal — ^Affirmance — Undertaking— Damages.— A  Judg- 
ment orderinig  a  party  to  pay  a  specific  sum  into  court,  and 
authorizing  the  adverse  party  to  withdraw  it  as  soon  as  paid, 
is  a  judgment  for  the  payment  of  money,  within  Civ.  Code 
Prac.  Sec.  764,  providing  that,  on  the  affirmance  of  a  judg- 
ment "for  the  payment  of  money,"  the  collection  of  which  has 
been  superseded,  1  per  cent,  damages  on  the  amounit  super- 
seded shall  be  awarded  against  appellant.  Robinson  Norton 
&  Co.  V.  Corslcana  Cotton  Factory 75 

2.  Supersedeas. — Where  the  circuit  court  Tenders  a  default 
judgment,  and  at  a  later  term  overrules  a  motion  to  set  aside 
such  judgment  and  grant  a  new  trial,  the  appeal  then  granted 
by  the  circuit  court  is  only  from  the  judgment  denying  a  new 
trial,  and  the  supersedeas  then  issued  by  the  clerk  thereof, 
on  the  executlom  of  the  supesedeas  bond  before  him,  doesi  not 
prevent  execution  on  the  default  judgment,  such  court,  under 
Civ.  Code  Prac,  section  734,  not  having  jurisdiction  to  grant 
an  appeal  from  its  judgment,  except  at  the  term  at  which  it 
was  rendered,  and  the  clerk  of  such  court  having  no  authority 
to  accept  a  supersedeas  bond  or  issue  a  supersedeas  as  to 
such  judgment,  no  appeal  therefrom  having  been  granted  by 
such  court;  section  759  providing  that  the  bond  must  be  exe- 
cuted before  the  clerk  of  the  court  granting  the  appeal. 
Asher  v.  Comett 569 

3.  Criminal  Law — Appeal — Supersedeas— Operation  and  Effect. — 

Criminal  Code  Prac,  section  348,  provides  that  an  appeal  in 
a  prosecution  for  a  misdemeanor,  must  be  prayed  during  the 
term  at  which  the  judgment  is  rendered,  and  shall  be  granted 
on  condition  that  the  record  be  lodged  with  the  clerk  of  the 
court  of  appeals  wlthm  60  days  «after  judgment.  Section  849 
provides  that  the  appeal  shall  not  suspend  the  execution  of 
the  judgment,  unless  defendant  execute  before  ther  clerk  of  the 
circuit  court  a  bond/  for  the  payment,  if  the  judgment  be 
affirmed,  of  the  fine  and  costs,  and  cause  the  same  to  be 
copied  into  the  transcript,  on  which  being  lodged  with  the 
clerk  of  the  court  of  appeals  he  shall  issue  a  cffrtiflcate  that 
execution  of  the  judgment  is  suspended.  Held,  That  the 
judgment  appealed  from  was  suspended  on  the  execution  of 
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APPEALS— Continued— 

the  bond,  and  not  only  from  the  ttilie  of  filing  the  transcript 
with  the  clerk  of  the  court  of  appeals,  and  issuance  of  his 
certificate.    Hazelrigg  Co.  Judge  v.  Douglass,  &c., 738 

4.  Same. — Constitution  section  227  provides  that  the  Judges  •£ 
the  county  court,  justices  of  the  peace,  and  other  officers 
named  shall  be  subject  to  indictment  for  malfeasance  in 
office  or  wilful  neglect,  and,  on  conviction,  that  their  re- 
spective offices  shall  become  vacant,  but  that  any  such  officer 
shall  have  cue  right  to  appeal  to  the  court  of  appeals.  Ky. 
Stat8.«  1903,  section  3748,  enacted  in  pursuance  of  section  227, 
provides'  that  any  such  officer  on  conviction  shall  be  fined 
as  therein  prescribed;  end  that  the  office  held  by  him  shall 
become  vacant,  but  that  he  may  appeal  to  a  court  of  appeals. 
Held,  That  where,  on  conviction  of  a  member  of  the  fiscal 
court  of  malfeasance  in  office  and  judgment  entered  impoe- 
hig  a  fine  and  declaring  his  office  vacant,  he  appealed,  and 
executed  a  supersedeas  bond,  the  operation  of  the  Judgment 
was  thereby  suspended,  both  as  to  the  fine  and  the  vacation 
of  his  office,  and  that,  pending  appeal,  he  was  ^ktitled  to 
perform  the  duties  of  his  office.    Idem 738 

6.  Harmless  Brror — Pleading. — The  rejection  of  an  amended 
answer  was  not  prejudicial,  where  defendant  under  the  orig- 
inal answer  had  the  right  to  prove  all  the  facts  set  up  in 

the  amended  answer.    Black  v«  McCarley's  Bzr. 825 

I 

ASSESSMENTS  OF  PROPERTY— See  Executors  and  Adminis- 
trators, 1. 

ATTACHMENTS— 

1.  Wrongful    Attachment — ^Damages. — ^A    claimant    of    attached 

property,  who  is  not  made  a  party  to  the  action,  as  author- 
ized by  Civ.  Code  Prac,  Sec.  29,  may  intervene  in  the  action 
and  set  up  his  claim,  or  he  may,  after  judgment  sustaining 
the  (attachment,  sue  for  the  property  or  its  value.  Patton 
V.  Madison  Nat.  Bank 469 

2.  •  Same — Damages. — ^A  claimant  of  attached  property,  who  seekd 

damages  therefor,  can  only  recover  the  actual  value  thereof, 
in  the  absence  of  a  showing  that  the  attaching  creditor  had 
knowledge  that  the  property  was  of  special  value  to  the 
claimant.      Idem    469 

ATTORNEY  AT  LAW— 

Suspension  of  Attorney — Making  False  Affidavit. — ^An  attorney  at 
law  who  voluntarily  made  a  false  effidavit  to  be  used  in  a 
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ATTORNEY  AT  LAW— Continued- 
judicial  proceeding  in  which  he  was  not  acting  as  attorney 
could  not  be  suspended  from  practice  for  that  reason,  since  he 
was  absolutely  privileged  to  the  same  extent  as  any  other 
witness  from  any  punishment  except  a  criminal  prosecution 
for  perjury.     Beckner  v.  Comlth. i 318 

BANKS  AND  BANKING— 

1  Borrowing  Money — ^Limitations — Notice. — One  lending  money 
to  a  bank  limited  by  its  articles  of  incorporation  to  the 
borrowing  of  money  not  in  excess  of  a  specified  Hum,  without 
having  reason  to  know  that  the  limit  has  been  exceeded 
by  other  loans  made  to  it  when  added'  to  the  loan  made, 
is  not  affected  by  the  limitation  in  the  articles.  Citiaens 
Bank,  &c.  v.  Bank  of  Waddy,  &c 169 

2.  Same — Cashier — ^Apparent  Authority. — ^It  is  within  the  appar- 
ent scope  of  the  authority  of  a  cashier  of  a  bank  to  pledge 
its  notes  to  secure  money  borrowed  by  him  for  the  bank  in 
the  regular  course  of  business.     Idem 169 

8.  Same. — ^The  lender  of  money  to  a  bank  through  Its  cashier 
acted  in  good  faith  and  in  the  course  of  business.  There  was 
nothing  in  the  transaction  to  put  him  on  notice  that  the 
cashier  exceeded  his  authority  or  misapplied  the  funds  of  the 
bank,  or  that  the  bank  authorities,  were  not  regularly  con- 
stituted and-  doing  their  duty.  The  cashier  delivered  to  the 
lender  a  spurious  resolution,  purporting  to  have  been  passed 
by  the  bank's  board  of  directors,  authorizing  the  loan  and 
the  pledging  of  the  bank's  notes  as  collateral.  Held,  that 
the  transaction  was  binding  on  the  bank.    Idem 169 

4.  Same. — ^The  fact  that  a  lender  of  money  to  a  bank,  through, 
its  cashier,  held  a  majority  of  the  bank's  stock  as  collateral 
security  for  a  loen  to  the  cashier,  did  not  apprise  the  lender 
that  there  were  no  directors  or  that  the  stockholders  were 
taking  no  Interest  in  the  management  of  the  bank,  and  the 
bank  was  liable  for  the  amount  of  the  loan.    Idem 169 

5.  Same. — ^A  bank  may  restrict  the  authority  of  its  cashier,  and, 
when  this  is  doit«,  it  is  bound  to  those  having  notice,  actual 
or  constructive,  of  the  restriction,  to  the  extent  of  the  cash- 
ier's  actual  authority.     Idem 169 

6.  Same. — The  validity  of  transactions  resulting  la  the  making 
of  a  loan  to  a  bank  and  receiving  its  notes  as  collateral  se- 
curity must  be  judged  by  what  the  lender  knew  when  it  lent 
the  money  in  the  first  instance,  «tnd  not  by  what  It  learned 
afterward  and  before  it  took  a  renewal  note.    Idem 170 

7.  Bills  and  Notes — Bona  Fide  Holders. — A  debtor  of  a  bank  gave 
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a  note  for  the  amount  of  the  diebt.  The  caz/hier  pledged  the 
note  as  collateral  security  for  a  loan  to  the  bank.  When  the 
note  beoame  due»  the  debtor  gave  a  renewal  note,  and  the 
cashier  promised  to  return  the  original  note.  The  cashier 
did  not  return  it,  but  pledged  the  new  note  as  collateral  se- 
curity for  a  loan  to  the  bank  by  another  party.  JTeld.  that  the 
debtor  was  liable  to  both  lenders,  who  must  exhaust  other 
collaterals  before  they  could  call  on  the  debtor  for  more  than 
the  amount  of  the  original  note,  with  interest,  and  what  he 
paid  beyond  the  original  note  must  be  deemed  b  debt  against 
the   bank.     Idem 170 

BANK  DEPOSITS— See  Taxation. 

BURDEN  OF  PROOF— See  Carriers,  11— EJasements.  3. 

CARRIERS— See  Intoxicatln(g  Liquors,  11,  12,  13,  14— Railroaito 
— Master  and  Servant. 

1.  Carriage  of  Goods — Delay  in  Transportation. — A  delay  of  a 
month  in  the  transportation  of  freight  a  distance  of  thirty- 
three  miles  is  unreasonable,  and  the  carrier  is  liable  for 
the  damage  sustainedi.    C.  &  O.  Ry.  Co.  v.  Saulsbury 179 

2.  Same — Remedy  of  SWpper — ^Right  to  Refuse  Goods. — ^A  ship- 

per is  not  justified  because  of  unreasonable  delay  in  the 
transportation  of  his  goods  to  refuse  to  receive  them  from 
the   carrier.     Idem 179 

3.  Same — Right  of  Carrier. — ^Where  a  shipper  refuses  to  receive 
the  goods  transported  because  of  delay  in  the  transportation, 
and  the  refusal  of  the  carrier  to  make  any  concession  on  ac- 
count thereof,  the  carrier  has  no  right  to  convert  the  freight 
to  its  own  use  or  to  dispose  of  it  contrary  to  law.    Idem.  .179 

4.  Under  Ky.  Stats.,  1903,  Sec.  785,  authorizing  a  carrier  having 
unclaimed  flreight  not  perishable  in  its  possession  for  one 
year  to  sell  the  same  at  public  auction,  on  giving  notice  to 
the  consignor  and  consignee,  etc.,  and  to  sell  perishable 
freight  as  soon  as  it  deems  a  sale  necessary,  on  giving  sim- 
ilar notice  thereof,  and  to  retain  out  of  the  proceeds  the 
expenses  of  transportation,  storage,  advertisements,  sales, 
etc.,  a  carrier  having  in  its  possession  as  unclaimed  freight 
corn  delivered  to  it  for  transportation  must,  as  soon  «&  it  is 
deemed  necessary  to  e^II  the  same,  sell  it  as  perishable 
freight,  and  give  notice  thereof,  and  may,  if  necessary  to 
sell  it  at  some  other  place  for  want  of  market,  transport  the 
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same  to  such  place,  but  the  sale  must  be  made  in  the  State, 
and  the  carrier  taking  the  freight  to  another  state  and  there 
selling  It  converts  it.    Idem 179 

5.  Charities — ^Hospitals — ^Negligence — ^Injury  to  Employe— Negli- 
gence of  Employer. — ^A  railroad  hospital  organization  was 
organized  as  <a  corporation  Independent  of  defendant  railroad; 
its  directors  bein«;  certain  officers  of  the  railroad.  All  em- 
ployes of  the  railroad  were,  as  such  members  thereof,  sup- 
porting the  hospital  by  monthly  contributions.  No  profit  was 
derived  by  the  railroad  company  from  the  conduct  or  opera- 
tion of  the  hospital.  The  physicians,  surgeons  and  nurses  m 
charge  were  selected  by  the  directors  and  officers.  Held, 
that  for  failure  to  select  skilful  and  competent  physicians  and 
attendants  defendant  was  liable  to  an  employe  injured  by 
reason  thereof.    111.  Cent.  Ry.  Co.  v.  Buchanan 288 

6.  Delay  in  Transportation — Damages. — ^For  delay  of  a  carrier 
in  delivering  freight,  there  may  be  recovered  not  only  such 
damages  as  normally  result  therefrom,  but  such  as  result 
from  special  circumstances  known  to  the  carrir^r  at  the  time 

of  the  contract.    L.  &  N.  R.  R.  Co.  v.  Mink 337 

Same — Special  Circumstances — ^Notice  to  Carrier. — iWhere  mill 
machinery  was  shipped  to  be  repaired,  and  then  by  a  separate 
contract  shipped  back,  to  give  the  carrier  notice  of  special 
circumstances  from  which  damage  would  arise  from  delay 
in  transportation,  so  as  to  make  it  liable  therefor,  It  is  not 
enough  that  the  agent  with  whom  the  first  contract  was 
made  knew  thereof,  there  having  been  no  delay  In  the  first 
shipment,  but  the  agent  with  whom  the  second  contract  was 
made  must  have  been  Informed  of  such  circumstances. 
Idem 337 

8.  Same  —  Authority  of  Agents  —  Acquiescence  —  Estoppel. — 
Though  the  agent  of  a  carrier  at  a  certain  st^ation  resigned, 
and  his  resignation  was  accepted,  yet,  no  one  else  having 
been  appointed  for  a  year,  and  the  company  having  In  the 
interim  left  the  station  keys  with'  him,  and  he  having  per- 
sonally seen  to  billhig  freight,  though  he  did  not  sign  the 
bills  of  lading,  and  no  notice  of  his  discharge  having  been 
given  the  public,  but  he  having  been  permitted  to  act  sub- 
stantially as  he  had  done  before,  the  carrier  was  estopped  by 
its  acquiescence  to  question  his  authority  as  agent  as  between 
it  and  shippers  who  dealt  with  him.     Idem 337 

9.  Same — Damages — Evidence. — Plaintiff,  in  an  action  against  a 
carrier  for  delay  in  transporting  machinery  for  its  sawmill, 
cannot  by  way  of  damages  show  loss  from  inability  to  fill  a 
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contract  for  lumber,  because  of  the  delay  in  transportation, 
in  the  absence  of  evidence  that  the  carrier  was  notified  of 
the  fact  of  such  contract.     Idem Z^6 

10.  Receipt  of  Freight — Conclusiveness. — ^A  receipt  by  a  carrier 
for  freight,  though  not  conclusive,  creates  a  presumption  that 
It  received  the  freight  directed  therein,  and  the  burden  is 
on  it  to  show  the  contrary.  Mussellam  v.  Cin.  N.  O.  ft  T. 
P.   Ry.   Co 500 

11.  Trial — Instructions — ^Porm. — ^The  court  should  not  Instruct 
that  the  burden  of  proof  is  on  one  of  the  parties,  or  that  the 
presumption  of  law  Is  against  him;  but  the  instructions  should 
be  BO  framed  as  to  indicate  the  burden  of  proof,  without 
specially  referring  to  it.     Idem 500 

12.  Loss  of  Freight  —  Evidence  —  Instructions.  —  Where,  in  an 
action  for  loss  of  freight,  the  shipper  Introduced  in  evidence 
the  receipt  of  the  Initial  carrier,  the  court  should  charge 
that  the  jury  should  find  for  plaintiff  against  the  initial 
carrier,  unless  they  believed  that  the  shipper  had  not  de- 

.  livered  the  freight  to  It;  and  that  they  should  find  for  him 
against  the  connecting  carrier,  unless  they  believed  that  the 
initial  carrier  had  not  delivered  the  freight  to  the  connect- 
ing carrier.    Idem 500 

13.  Trial — Question  for  Jury — Effect  of  Evidence. — Where,  in  an 
action  against  the  initial  and  connecting  carriers  for  loss  of 
freight,  it*  was  shown  that  the  connecting  carrier  receipted 
for  seven  boxes  and  made  a  written  acknowledgment  that  one 

'  box  was  missing,  the  credibility  of  the  testimony  explaining 
away  the  receipt  and  the  acknowledgment  was  for  the  jury. 
Idem    500 

14.  Oarriers^-Question  for  Jury. — ^In  an  action  against  the  initial 
and  connecting  carrier  for  loss  of  freight,  held,  that  the 
questions  whether  the  freight  was  delivered  to  the  initial 
carrier,  and,  if  it  was,  whether  ic  was  lost  by  it,  or  whether 
it  was  lost  by  the  connecting  carrier,  were  for  the  jury. 
/Idem    500 

15.  Evidence — Statements  by  Agents — Admissibility. — ^The  state- 
ments of  an  agent  or  a  carrier,  who  is  its  representative  to 
deliver  freight,  that  a  part  of  the  freight  of  a  shipper  was 
missing,  and  that  it  would  be  alou^  in  a  few  days,  were 
competent  against  the  carrier.     Idem 501 

16.  Carriers — ^Loss  of  Freight — Actions — ^Evidence — .In  an  action 
against  a  carrier  for  loss  of  freight,  the  bill  of  lading  received 
by  the  shipper  and  the  waybills  which  went  with  the  freignt 
were  competent  evidence  against  the  carrier,  though  Bot  con- 
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elusive.      Idem 501 

17.  Trial— QueBtion  for  Jury. — ^The  credibility  of  evidence  in  an 
action  against  a  carrier  for  loss  of  freight,  wbioh  explains 
the  bill  of  lading  received  by  the  shipper  and  the  waybills 
which  went    jrith  the  freight  is  for  the  Jury.     Idem 501 

18  Evidence — Notice  to  Produce  Secondary  Evidence. — ^Where  a 
paper  is  in  the  possession  o^  a'  party,  the  ndyerse  party 
should  before  trial  notify  the  party  to  produce  it,  or  procure 
a  rule  for  its  production,  and,  where  the  paper  is  not  then 
produced,  or  it  is  shown  to  be  lost,  secondary  evidence  of 
its  contents  is  admissible.    Idem 501 

19.  Same — Similar  Transactions. — ^Where,  in  an  action  against  a 
carrier  for  lose  of  freight,  the  carrier  showed  that  the  goods 
could<  not  have  been  put  in  the  box  delivered  to  it,  evidence 
that  the  shippeor  had  packed  goods  of  the  same  description  as 
those  in  controversy  in  «.  similar  box  was  admissible.    Idem 

501 

20.  Property — ^Evidence  of  Ownership. — In  an  action  against  a 
carrier  for  loss  of  freight,  the  testimony  of  a  witness  that  he 
saw  the  shipper  in  possession  of  goods  eimil\r  to  those  al- 
leged to  have  been  lost,  is  inadmissible.    Idem 501 

21  Witneeses — Credibility. — A.  party  testifying  in  hifi  own  behaif 
should  be  permitted  to  state  where  he  has  lived  and  what 
business  be  has  followed,  so  as  to  give  the  jury  a  better  Idea 
of  the  weight  to  be  attached  to  his  evidence.     Idem 501 

22.  Trial — ^Evidence — Rebuttal. — Where,  in  an  action  against  a 
carrier  for  loss  of  freight,  a  drayman,  who  took  goods  of  the 
sliipper  tx)  the  carrier,  testified  that  only  six  boxes  of  freight 
were  taken  out  at  the  station,  and  that  the  shipper  told  him 
that  he  would  take  the  seventh  box  with  his  trunk  as  bag- 
g£Lge,  it  was  competeut  for  the  shipper  to  contradict  the  dray- 
man.    Idem   501 

23.  Actions — Evidence. — 'In  an  action  against  the  initial  and 
connecting  carriers  for  loss  of  freight,  evidence  thait  the 
waybill,  made  at  the  place  where  the  goods  were  delivered  to 
the  connecting  carrier,  was  made  out  from  the  waybill  which 
accompanied  the  car,  and  not  from  an  inspection  of  the  con- 
tents of  the  car,  which  was  sealed,  was  admissible  to  explain 
how  it  happened  that  the  connecting  carrier  receipted  for  the 
freight.     Idem  502 

24.  Same. — In  an  action  against  a  carrier  for  loss  of  freight,  evi- 
dence of  the  circumstances  of  the  giving  of  a  leceipt  by  the 
earrier  for  the  freight  was  admissible  to  support  the  defense 
that  the  freight  had  not  been  delivered  tx>  it.    Idem 602 
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25.  Graniting  New  Trial  —  Discretion.  —  The  discretion  of  the 
circuit  court  in  granting  a  new  trial  will  not  be  interfered 
with  unless  palpably  abused.     Idem 502 

26.  Loss  of  Goods — ^Delivery  to  Carrier. — ^A  carrier's  liability  as 
insurer  for  a  loss  of  goods  begins  when  the  carrier  has 
actually  recelvedl  the  goods  as  a  carrier  for  immediate 
shipment.  Pittsburg,  C.  C.  &  St  L.  Ry.  Co.  v.  American 
Tob.   Co 582 

27.  Same — Bill  of  Lading — Scope. — ^A  bill  of  lading  issued  by  a 
carrier  is  only  prima  facie  evidence  of  the  receipt  of  the 
goods  described  in  it,  being  open  to  explanation,  and  impos- 
ing no  liability  on  the  carrier  as  an  insurer  until  the  goods 
are  actually  received  by  the  carrier,    idem 582 

28.  Same — Evidence  of  Delivery. — Evidence  held  to  show  that 
tobacco  was  delivered  to  a  carrier  for  transportation  before 
its  destruction  by  fire,  so  as  to  charge  the  carrier  as  an 
insurer  with  liability  for  its  loss,  though  no  notice  was  given 
to  the  carrier  after  the  loading  had  been  completed.     Idem 

582 

29.  Same — Delivery  to  and  Acceptance  by  Carrier. — When  goods 
designed  for  inunediate  shipment  are  placed  in  a  condition 
to  be  carried,  in  the  usual  place  of  loading,  ir  accordance 
with  the  custom  of  deading  between  the  parties,  with  the 
carrier's  knowledge  of  the  fact  and  purpose,  or  at  the  place 
of  loading  designated  by  the  parties,  there  is  both  a  delivery 
to  and  an  ac  ^eptance  by  the  carrier.     Idem 582 

CATTLE  GUARDS— See  Railroads,   10. 

CHARITABLE  INSTITUTIONS— See  Taxation,  6. 

COLLECTORS  OF  TAX— See  Taxation,  11,  12,  13,  14,  15. 

COMMERCE— 

1.  Duties  on  Exports — ^Taxation  of  Merchandise. — ^A  tax  levied 

upon  exported  property  which  operates  indirectly  as  the 
laying  of  a  duty  upon  the  export  is  as  much  within  the 
inhibition  of  Const.  U.  S.  Art.  1,  Sec.  10,  providing  that  no 
state  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  exports  or  imports,  as  the  laying  of  a  duty 
directly.     Comlth.  v.  SoUiger 66 

2.  Same. — Const.  U.  S.  Art.  1,  Sec  10,  provides  that  no  state 
shall,  without  consent  of  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports.    Ky.  Stats.,  1903,  Sec  4C20,  provides 
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that  all  real  amd  personal  estate  within  this  Rtate,  and  all 
personal  estate  of  persons  residing  in  this  State,  shall  ba 
taxed.  A.  general  tax  was  laid  by  the  State  upon  all  property 
alike,  and  It  was  sought  to  tax  whisky  exported  to  a  foreign 
country,  on  the  ground  that  the  exportation  was  colorable 
only,  and  to  escape  taxation,  at  it  was  intended  to  reimport 
it;  or,  if  the  situs  of  the  whisky  was  in  the  foreign  country, 
then  to  tax  the  warehous<e  receipts  representing  it  which  were 
owned  in  this  State.  Held,  that  the  proposed  tax  was  not 
an  attempt  to  lay  a  duty  on  the  whisky,  because  it  was  ex- 
ported, within  the  meaning  of  the  Const.  U.  S.  Art  1,  Sec.  10. 
Idem    66 

3.  Taxation — ^Liability  of  Persons  and  Property — Situs  of  Prop- 
erty.— ^Although  Ky.  Stats.,  1903,  Sec.  4020,  provides  that  all 
real  and  personal  estate  wlthlni  this  State  and  all  personal 
estate  of  persons  residing  in  this  State  sihall  be  subject  to 
taxation,  it  ( oes  not  include  personal  estate  owned  by  per- 
sons residing  in  this  State,  but  which  is  tangible  and 
permanently  located  in  other  states,  and  employed  there  in 
the  prosecution  of  their  owner's  business.    Idem 67 

4.  Same — Motive  of  Exporter. — ^The  motive  of  au  exporter  of 

property  to  a  foreign  country  cannot  be  safely  inquired  Into 
for  the  purpose  of  determining  whether  the  exportation  wias 
in  good  faith,  or  made  simply  to  escape  the  payment  of  taxes, 
and  this  State  neither  has  nor  should  attempt  to  exercise 
further  jurisdiction  for  any  purpose  over  exported  property. 

Idem    67 

6.  Same — Nature  of  Property — ^Warehouse  Receipt. — ^Warehouse 
receipts,  wherever  issued,  and  whatever  they  may  represent, 
are  intangible  personal  property,  whose  situs  for  purposes*  of 
taxation  is  the  coi^lcile  of  their  owner;  hence  a  warehouse 
receipt  owned  by  a  person  domiciled  In  this  State  for  whisky 
exported  to  a  foreign  country  may  and  should  be  taxed  here, 
and  at  such  value  as  it  may  have  had  on  the  day  fixed  by  the 
statute  for  listing  property.     Idem (>7 

COMPROMISED— See  Guardian   and  Vard.   *• 

CONSTITUTIONAL  LAW— See  Legislative  Districts— Municipal 
Corporations,  8,  10,  11. 

1.  Equal  Protection  of  the  Laws. — A  woman  is  a  person,  and 
so  is  a  corporation,  within  the  contemplation  of  section  1 
of  the  fourteenth  amendmen/t  to  the  Federal  Constitution, 
vol.  126—55 
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and  entitled  to  the  equal  protection  of  tbe  lawB.    Carrithers 
Ac.,  V.  City  of  ShelbyviUo 769 

i.  Statutes— Enactm«Dt--As8ent  of  People  Affected.— Unless  the 
Constitution  so  requires,  no  legislatlTe  act  is  dependent  for 
A«8  validity  on  the  assent  of  the  people  whom  it  affect& 
Idem 769 

'^i.  Municipal  Corporations — ^Annexation  of  New  Territory.— The 
creation  of  or  annexation  of  new  territory  to  a  town  is  a 
matter  within  the  sole  discretion  of  the  Legislature,  end 
does  not  in  any  manner  depend  on  the  will  of  a  majority  or 
any  of  the  InhabiUnts  living  within  the  territory.    Idem.. 769 

4.  Same. — ^The  act  of  incorporating  towns  and  enlarging  or  re- 
stricting their  boundaries  is  legislative  and  political,  and  in 
its  exercise  of  discretion  in  such  matters  th6  Legrisl^ture  has 
plenary  power.     Idem 769 

6.  Enlargement  of  Territory — Bqual  Protection  of  the  Laws.— 
Ky.  Stats.,  1903,  section  3483,  provides  that  whenever  it  shall 
be  kerned  desirable  to  annex  any  territory  to  a  city  of  the 
fourth  class,  or  to  reduce  the  boundaries  thereof,  the  board 
of  council  shall  by.  ordinance  accurately  define  the  boundary 
of  the  territory  proposed  to  be  annexed  or  stricken  off,  that 
the  ordinance  shall  be  published  or  posted,  etc.,  and  also 
provides  for  a  protest  by  resident  voters  of  the  territory 
to  be  affected.  Held,  That  the  statute  was  not  violative  of 
the  fourteenth  amendment  to  section  1  of  the  Constitution 
of  the  United  States  by  reason  of  the  fact  that  some  of  the 
landhc^ders  affected  might  be  women  or  corporations.  Idem 
769 

CONTESTED  ELEXTTIONS — See,  Elections. 

CONTRACTS— 

1.  Specific  Performance — Grounds  of  Relief  —  Inadequacy  of 
Other  Remedy. — ^The  right  to  a  decree  of  8|>eciflc  performance 
of  a  contract  relating  to  realty  or  personalty  Is  based  on  the 
fbct  that  damages  for  a  breach  cannot  be  adequately  com- 
pensated at  law.     Edelen,  &c.  v.  Samuels  &  Co 295 

2.  Same— Discretion  of  Court. — The  discretion  of  the  court  in 
granting  or  refusin-g  the  remedy  of  specific  performance  of  a 
contract  is  not  an  arbitrary,  but  a  legal,  discretion.    Idem. 295 

t.  Same — Contracts  Enfordble. — ^A  contract  for  the  sale  of  ths 
product  of  a  distillery  for  five  years,  with  the  privilege  of 
the  buyer  to  tmy  the  product  for  an  additional  period  of  five 
years,   according  to  conditions   specified   in   an   instrument^ 
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binding  the  distiller  to  manufacture  a  specified  number  of 
barrels  during  each  distillery  season,  with  the  option  of  the 
buyer  to  require  an  additional  number;  and  to  establish  and 
maintain  a  bottling  room  suitable  for  bottling  in  bond  the 
product  of  the  distillery  as  may  be  required  by  the  buyer, 
etc.,  will  not  at  the  suit  of  the  buyer  be  specifically  enforced 
because  of  the  difficulties  of  performance,  and  l>ecanse  of  the 
adequacy  of  the  remedy  at  law  for  damages  for  a  breach. 
Idem    295 

4.  Validity  of  Assent — Fraud. — A  written  contract  may  be  im- 
peached for  fraud  practiced  either  in  its  execution  or  in  fts 
obtention.     Weston  MTg  Co.  v.  Cotton  &  Long 749 

fi.    Cancellation  of  Instruments — ^Fraud — Sufficiency  of  Evidence. 

— ^Fraud  or  mistake,  to  set  aside  a  written  contract,  must 

be  established  by  substantial  and  satisfactory  proof.     Idem 

730 

6.  Execution — ^Fraud. — ^Where  a  person  by  ostensibly  reading  a 

contract  to  lanother  obtains  his  signature  to  an  agreement 
materially  different  from  the  reading  it  is  a  fraud  which 
invalidates  the  contract.     Idem'. 750 

7.  Principal   and   Agentr-^Liability   to   Third   Pernon — ^Fraud   of 

Agent. — ^Where  a  principal  accepts  an  order  for  goods  ob- 
'  tained  by  an  agent,  it  is  bound  by  the  Agent's  vcU  in  obtain- 
ing   it,    although    he    violated    the    principal's    instructions. 
Jdem    750 

8.  Damages — Breach  of  Contract — ^Waiver. — ^Under  a  contract  for 

the  construction  of  a  railroad,  providing  that,  if  the  con- 
tractors failed  to  complete  the  work  within  the  time  specified, 
th^  all  the  reserved  percentage  due  them  under  the  con- 
tract might  be  retained  by  the  railroad  company  as  liqui- 
dated damages,  the  railroad  company,  on  failuio  to  complete 
the  work  within  the  time  specified.  Ipso  facto,  became  en- 
titled to  the  reserved  percentage,  and  its  right  thereto  was 
not  waived  by  not  then  terminating  the  contract  and  by 
allowing  the  contractors  to  complete  the  same.  L.  &  N.  R. 
R.  Co.  V.  Mason  ft  Hoge  Co 844 

9.  Same. — Though  the  railroad,  on  failure  to  complete  the  work 
within  the  time  specified,  had  the  right  to  retain  the  re- 
served percentage,  yet  It  had  no  right  to  retain  the  stipu- 
lated percentage  on  work  done  after  the  time  fixed  for 
performance.     Idem 844 

10.  Breach — ^Right  to  Rescind— Waiver.— Where  the  construc- 
tion of  a  railroad  was  not  completed  within  the  time  specified 
In  the  contract,  but  the  oontraetoni  continued  the  work,  with 
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the  consent  of  the  railroad  company,  the  railroad  thereby 
waived  its  right  to  rescind  the  contract,  and  was  bound  to 
pay  for  the  work  at  the  contract  price,  and  the  contractors 
were  bound  to  complete  the  work  within  a  reasonable  time, 
failing  in  which  they  would  be  liable  for  acrual  damages 
thereby  sustained.     Idem 844 

CONVEYANCES— See  Guardian  and  Ward.  4. 

CORPORATE  STOCK— See  Taxation,  8.  9. 

CORPORATIONS— 

Foreign  Corporations — ^Business  Within  State — ^ApTK)intment  of 
Agent. — ^A  foreign  corporation  sold  a  press  to  a  purchaser  in 
Kentucky,  and,  he  having  failed  to  pay  for  it,  an  attorney 
recovered  judgment  and  bought  in  the  press  thereunder  for 
the  corporation,  and  afterward  sold  the  press  at  private  sale. 
Thereafter  the  corporation  appointed  a  sales  agent  within  the 
State,  but  he  transacted  no  business  under  such  appoint- 
ment. Held,  That  the  corporation  had  not  canied  on  busi- 
ness within  the  State  without  appointing  an  agent  and  filing 
certain  notices  with  the  Secretary  of  State,  as  required  by 
Ky.  Stats.  1903,  section  571.  Comlth.  v.  Chattanooga  Imp.  & 
MTg.    Co 636 

COSTS— 

Stay  of  Subsequent  Action  Until  Payment. — Under  Ky.  St.  1903. 
sec.  884,  authorizing  a  resident  poor  person  to  prosecute 
an  action  without  paying  costs,  where  such  a  person  dis- 
missed an  action  without  prejudice,  he  may  maintain  another 
action  upon  the  same  cause  without  paying  the  costs  awarded 
against  him  in  the  former  action;  it  not  appearing  the  dis- 
missal was  intended  to  harass  defendant  or  burden  it  with 
unnecessary  costs.    Hobbs  v.  L.  &  N.  R.  R.  Co 1 

COUNTERCLAIM— See   Office   and  Officers,   2,  8,  i. 

COURTS- See  Judicial  Districts. 

CRIMINAL  LAW— See  Appeals,  3. 

1.  Evidence  —  Accomplices.  —  The  testimony  of  accomplices 
jointly  indicted  is  competent,  although  the  indictment  against 
them  be  not  dismissed.     Simpson  v.  Comlth 441 

2.  Same— Appeal  —  Examination  of  Acoomplice  —  Prejudice.— la 
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a  prosecution  for  homicide,  an  accomplice  having  consented 
to  testify,  the  court  admonished  *hlm  that  he  was  under  no 
obligation  to  do  so,  and  If  he  did  not  care  co  answer  any 
question  he  would  be  protected.  Defendant  thereupon,  in 
the  absence  of  the  jury,  asked  him  several  questions  as  to 
his  willingness  to  testify  and  whether  he  had  been  offered 
or  expected  immunity*  which  questions  the  court  refused  to 
allow.  On  the  witness'  examination  before  the  jury  he  did 
not  avail  himself  of  his  privilege,  but  testified,  .ind  answered 
defendant's  counsel  that  no  one  had  suggested  or  promised 
that,  if  he  would  testify,  he  should  be  released.  Held,  that 
defendant  was  not  prejudiced  by  the  court's  admonition  of 
the  witness,  nor  by  the  exclusion  of  the  questions  asked  of 
him  in  the  absence  of  the  jury.    Idem 441 

8.  Same — Corrobation. — Cr.  Code  Prac,  sec.  241,  provides  that 
conviction  cannot  be  had  on  the  testimony  of  an  accomplice, 
unless  corroborated,  and  the  corrobation  Is  not  suffl^cient  If 
it  merely  shows  that  the  offense  was  committed  and  the  cir- 
cumstances thereof.  Held,  that  where,  in  a  prosecution  for 
homicide,  the  only  corroboration  of  an  accomplice  with  ref- 
erence to  accused  was  the  latter's  admission  to  two  wit- 
nesses that  he  was  present  at  the  house  of  deceased  on  the 
night  prior  ta  the  time  it  was  burned,  and  when  deceased 
was  killed,  and  his  admission  to  another  person  that  he  (ac- 
cused)' knew  something  about  it,  such  corrobatlng  evidence 
was  insufficient  to  sustain  a  conviction.    Idem 441 

4.  Bill  of  Ebcceptions — Right  to  Make  .Bill. — Though  an  appeal 
in  a  misdemeanor  case  Is  allowed  only  from  a  final  judg- 
ment, yet  it  is  not  improper  practice  to  preserve  by  bill  of 
exceptions  the  proceedings  on  a  trial  which  for  any  reason 
bad  been  set  aside,  so  that,  after  final  judgment  entered  and 
appeal  prosecuted  therefrom,  error  claimed  to  have  been 
committed  on  the  previous  trial  could  be  examined,  and,  if 
permissible,  corrected.  •  Comlth.  v.  Huber 456 

6.  Same — ^Appeal  by  Commonwealth — Misdemeano-*  Case — ^Time 
of  Appeal. — Cr.  Code  Prac.  tit.  9,  art.  2,  sec.  347,  provides 
that  the  court  of  appeals  shall  have  appellate  jurisdiction  <n 
prosecutions  for  misdemeanors  where  the  fine  exceeds  or 
could  exceed  |50»  or  there  is  or  could  be  a  Judgment  of  im- 
prisonment for  a  period  exceeding  30  days.  Sec.  352,  as 
amended  by  Act  March  21,  1904,  p.  145,  c.  65,  provides  that  a 
judgment  en  a  verdict  of  acquittal  of  an  offense  the  punish- 
ment of  which  is  imprisonment  shall  not  be  reversed,  but 
**ln   such  cases"  «an  appeal  m^y  be  taken  by  the  Common- 
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wealth  when  important  to  the  correct  admin isi  ration  of  the 
criminal  law.  Held,  that  the  words  '*such  cases"  should  be 
referred  to  the  words  "an  offense  the  punishment  of  which  is 
imprisonment/'  and  that  an  appeal  by  the  Commonwealth 
would  lie  in  a  mindemeanor  case,  even  before  a  final  judg- 
ment.    Idem   456 

t.  Gaming— iOeephig  Poolroomr-Evidence— Admissibility. — ^In  a 
prosecution  for  keeping  a  poolroom,  eyideace  that  there  was 
no  disturbance  of  the  peace  in  the  place  or  annoyance  to 
the  neighborhood  was  inadmissible,  being  immaterial.    Idem 

7.  Appeial — ^Mattairs  Revlewabki. — Under  Or.  Code  Prac,  sec. 
281,  providbig  that  decisions  upon  motions  for  new  trial  shall 
not  be  subject  to  exception,  the  court  of  appeals  cannot 
consider  any  question  presented  to  the  circuit  court  only  on 
motion  for  new  trial;  the  granting  or  refusal  of  a  new  trial 
being  within  the  discretion  of  the  circuit  courts  in  crim- 
inal  cases.     Idem 457 

8.  Burglary — ^Breaking  and  Entering. — Where  a  laborer,  occupy- 

ing a  house  with  the  owner,  while  on  leave  of  absence, 
obtained  the  key  ostensibly  to  take  away  some  of  his  cloth- 
ing, but  with  intent  to  steal  property  therefrom,  and  did  so 
enter  and  steal,  he  was  guilty  of  violation  of  Ky.  Stats.,  1903, 
sec.  1162,  providing  that  if  any  person  sball  break  any  dwell- 
ing house,  and  take  anything  of  value,  though  the  owner  or 
any  person  may  not  foe  there,  he  shall  be  punished  as  therein 
prescribed.     Young  v.  Comlth 474 

9.  Embezzlement — ^What  Constitutes. — ^An  agent,  with  authority 
to  collect  money  and  retain  a  part  for  his  services,  is,  on 
converting  to  his  own  use  the  entire  amount  collected,  guilty 
of  embezzlement,  within  Ky.  Stats.,  1903,  section  1202,  pun- 
ishing any  agent  who  shall  embezzle  or  convert  to  his  own 
use  the  money  of  his  principal,  though  he  was  entitled  to 
15  per  cent,  of  the  amount  as  his  commission.     Comlth  v. 

i        Jacobs    536 

10.  Jurisdiction  of  Offense — Liability  of  Offense.— Where  de- 
ceased was  shot  in  one  state,  and  died  in  another,  the  crime 
was  committed  in  the  state  where  the  shooting  occurred, 
and  the  courts  of  that  state  have  jurisdiction.  Comlth.  v. 
Ball.  &c 542 

11.  Same — ^Former  Jeopardy — ^Acquittal — Direct  Verdict — Under 
Constitution  section  13,  providing  that  no  person  shall  be 
twice  put  in  Jeopardy  of  life  or  limb  for  the  same  offense, 
even  If  a  mistrial  in  a  criminal  case  caused  by  defendant 
could  not  be  relied  on  as  former  jeopardy,  an  aciual  acquittal. 
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though  upon  improper  ground  raised  by  defense,  is  a  former 
jeopardy  and  «  bar  to  further  prosecution.    Idem &)2 

12.  Arrest-^Without  Warrant— Offenses  Committed  in  Presence 
of  Ofl^er. — One  using  abusive  language  toward  a  constable 
and  interfering  with  the  performance  of  his  duties  commits 
in  the  presence  of  the  constable  offenses  authorizing  the 
constable  to  arrest  him  without  warrant.  Meyer  v.  Dunn.  .548 

18.  Same— Custody  of  Prisoner.— It  ia  not  illegal  fo-  a  constable, 
arresting  one  without  a  warrant  and  taking  Mm  before  a 
magistrate,  to  place  him  in  the  custody  of  the  magistrate 
pending  the  disposition  of  the  case,  either  by  immediate  trial 
or  the  fixing  of  a  date  therefor.     Idem 548 

14.  Same. — ^Where  a  prisoner,  arrested  without  warrant  1» 
placed  by  the  o£9x;er  in  the  custody  of  the  magistrate  until 
he  can  dispose  of  the  case,  either  by  trial  or  the  fixing  of 
a  date  therefor,  and  attempts  to  leave  the  office  of  the  mag- 
istrate, he  may  use  reasonable  means  to  prevent  her  leaving 
his  custody.    Idem 548 

16.  Appeal — ^Verdict — Conclusiveness. — A  verdict  on  conflicting 
evidence  is  conclusive  on  appeal.    Idem 548 

16.  Arrest — ^Disposition  of  Prisoner — Statutes — Construction. — 
The  word  "forthwith."  in  Cr.  Code  Prac,  sections  48,  50, 
requiring  a  magistrate  before  whom  one  is  charged  with 
an  offense  to  proceed  "forthwith"  to  an  examination  or  trial, 
means  reasonable  time,  determined  by  the  facts  of  the  case, 
and  a  prisoner  brought  before  a  magistrate  and  detained 
about  an  hour  is  not  unreasonably  restrained,  where  during 
that  time  she  refused  to  submit  to  the  magistrate's  custody 
and  by  her  conduct  contributed  to  the  delay  by  obstructing 
him  in  taking  proper  action.     Idem 548 

DAMAGES— See  Municipal  Corporations,  2,  3 — Principal  and 
Surety,  6.  7. 

DEATH   BY  WRONGFUL  ACT— 

Death — Action — Parties. — Const.,  section  241,  provides  that  when- 
ever death  results  from  negligence  or  wrongful  act  d<amages 
may  be  recovered;  the  action,  till  otherwise  provided  by 
law  to  be  prosecuted  by  decedent's  personal  representative, 
and  till  otherwise  provided  the  recovery  shall  ^orm  a  part  of 
the  personal  estate.  Ky.  Stats.,  1903,  section  6,  provides  that 
when  death  results  from  negligent  or  wrongful  act  damages 
may  be  recovered,  and  the  action  shall  be  prosecuted  by  the 
personal  representative.     Section  4  provides  that  the  widow 
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,  and  minor  children  of  one  killed  by  the  careless,  wanton, 
or  malicious  use  of  firearms  or  other  deadly  weapons  may 
have  an  action  therefor.  Held,  that  the  administrator  of 
one  whose  death  was  caused  by  the  wrongful  use  of  fire- 
arms had  a  right  of  action  therefor;  deceased  not  being  sur- 
vived by  widow  or  child,  and  the  words  •'wrongful  act"  as 
used  In  the  constitution  and  statute  embracing  every  injury 
that  might  be  committed  against  the  person,  whether  negli- 
gently done  or  not.    Howard's  Admr.  v.  Hunter 685 

DEFACTO  OFFICEHIS — See  Master  and  Servant,  fi — Office  and 
Officer,  6. 

EASEMENTS— 

Ways — Acquisition — Prescription — ^Evidence — Admissibility. — 
Where  a  party  asserts  a  right  by  prescription  to  a  way,  and 
Ehows  a  continuous  user  thereof  for  more  than  20  years, 
evidence  of  user  by  others  living  in  the  neighborhood  for 
a  time  insufficient  to  ripen  into  a  prescriptive  r'ght  as  to 
them  is  admissible  to  show  that  the  community  regarded  the 
way  as  free,  if  not  dedicated,  to  the  use  of  persons  to  whom 
it  furnished  the  only  way  of  reaching  a  public  way.  Trus- 
tees Cin.  Southern  Ry.  Co.  v.  Slaughter 492 

2.  Same — Evidence — ^Findings. — A  finding  that  a  party  had  ac- 
quired by  prescription  a  right  of  way  over  the  land  of  an- 
other held  justified  under  the  facts.     Idem 492 

8.  Same — Presumptions — ^Burden  of  Proof. — Where  a  user  of  a 
right  of  way  creates  the  presumptiom  of  a  grant,  a  party 
assailing  the  right  has  the  burden  of  proving  that  the  use  of 
the  way  was  merely  permissive.    Idem 492 

4.  Railroads — Right  of  Way — Rights  Acquired — Notfce  of  Rights 

of  User. — A  railway  company  acquiring  for  a  right  of  way 
land  over  wnlch  individuals  exercised  and  clfiimed  a  right 
of  way  adverse  to  and  by  recognition  of  the  owner  is  charge- 
able with  notice  of  the  rights  of  the  individuals.    Idem... 492 

5.  Deviation  from  Way. — ^Where  no  material  changotj  were  made 

in  the  location  of  'a  right  of  way  claimed  by  adverse  user, 
and  the  changes  made  were  not  made  for  the  purpose  of 
abandoning  the  way,  they  were  immaterial  on  the  issue  of 
acquisition  of  a  right  of  way  by  adverse  user.     Idem 493 

6.  Same — Right  of  Way — Rights  Acquired. — A  railway  company 

acquired  tend  for  a  right  of  way  at  a  time  whr  n  individuals 
exercised  and  claimed  adversely  a  right  of  way  over  the 
same.    The  railway  right  of  way  was  100  feet  in  width,  and 
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the  use  by  the  individuals  of  their  right  of  way  did  not 
interfere  with  the  operation  of  the  railway.  The  individuals 
used  their  right  of  way  for  more  than  20  yoaira  under  a 
olaim  of  right  adversely  to  the  company  and  its  grantor. 
Held,  that  the  individuals  acquired  by  prescription  a  right 
of  way  as  against  the  company.    Idem 493 1' 

EJLE3CTI0NS — See  Schools  and  School  Districts,  4,  5,  6,  7. 

1.  Contests — Placing  Questioned  Ballots  with  Those  Counted. — 

The  fact  that  the  election  officers  did  not  return  any  ^t 
the  ballots  as  questioned,  but  put  them  all  m  the  box  as 
counted,  was^  not  material  on  a  contest  of  the  election. 
Stegeman  v.  Cook 114 

2.  Same— ^Effect  of  Lack  of  Objections  to  Ballots. — -Where  the 
election  officers  counted  a  ballot  that  should  not  have  been 
counted,  the  fact  that  the  validity  of  the  ballot  was  mot 
questioned  before  them  does  not  prevent  the  defeated  candi- 
date from  contesting  it  on  a  contest  of  the  election.     Idem 

114 

3.  Same — ^Ballots — ^Voting  for  More  Candidates  Than  There  are 

Offices. — Under  the  express-  provisions  of  Ky.  Stats.,  1903, 
sec.  1471,  if  an  elector  mark  more  names  than  there  are  per- 
sons to  be  elected  for  the  office,  his  ballot  shall  not  be  counted 
for  the  office.    Idem 114 

4.  Same — Contest — Trial — Settling  a  Tie  Vote. — Where  an  elec- 
tion was  contested  and  a  tie  was-  made  apparent  in  the  cir- 
cuit court  upon  the  contest,  the  court  under  the  power  to 
determine  the  case  should  have  settled  the  tie  by  lot. 
Idem    il4 

t5.  Indictment — ^Formal  Requisites — Caption — Omission — Effect. — 
Under  Cr.  Code  Prac,  sections  122-124,  providing  that  an 
indictment  must  contain  the  title  of  the  prosecution,  the 
name  of  the  court  in  which  the  indictment  is  presented,  and 
the  names  of  the  parties,  and  must  be  direct  and  certain  as 
regards'  the  offense  charged  and  the  county  In  which  the 
same  was  committed,  and  giving  the  form  of  the  caption  of 
an  indictment  showing  the  names  of  the  parties  and  the 
court,  an  indictment  containing  in  its  body  the  averments 
that  it  was  found  by  the  grand  jury  of  a  county  named,  and 
that  in  the  name  of  the  Commonwealth  it  charged  the  ac- 
cused with  the  commission  of  the  crime  described,  and  show- 
ing that  it  was  committed  within  the  county,  was  good, 
though  the  caption  was  omitted.    Comltb.  v.  Drewry 183 

6.    Same — ^Accusatory  Part— Allegations — ^Sufficiency.— An  indict- 
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ment  cliarging  a.  violation  of  Ky.  SUls.,  1903,  sec.  1586a,  pun- 
iahJng  «ii  officer  ot  aa  election  wbo  ahall  "knowin^iy  and  wil- 
fully" certify  to  an  improper  certificate  of  the  election,  wbidi 
alleges  in  its  accusatory  part  that  aocased  "unlawfully  and 
feloniously"  certified  to  an  Improper  oertificate  of  election,  is 
not  bad,  where  in  its  body  the  statutory  words  are  used. 
Idem    184 

7.  Violation    of    Election    Laws  —  Indictment.  —  An    Indictment 

charging  a  violation  of  Ky.  Stats.,  1903,  sec.  1585a,  punish* 
^  ing  an  oflicer  ot  an  election  who  shall  knowingly  and  wilfully 
certify  to  an  improper  certificate  of  the  election  which 
alleges  that  an  election  was  held  under  the  laws  of  the 
State,  and  that  officers  of  election  were  appointed  under  and 
in  accordance  with  the  laws  to  serve  as  such  in  a  designated 
precinct,  and  that  accused  was  duly  appoint ?.d  to  serve  as 
clerk  of  election  in  the  precinct,  sufficiently  states  his  con- 
nection as  an  officer  with  the  election,  without  setting  out 
when  or  by  whom  he  was  appointed.     Idem 184 

8.  Same. — An  indictment  charging  a  violation  of  Ky.  Stats..  1903» 
sec.  1585a,  punishing  an  officer  of  en  election  who  shall  kno^ 
ingly  and  wilftiUy  certify  to  an  improper  certificate  of  the 
election,  which  alleges  the  appointment  of  accused  as  clerk 
of  an  election  held  under  the  laws  of  the  Stat*^,  and  that  he 
wilfully  and  knowingly  certified  that  a  certain  number  of 
votes  were  cast  at  the  election,  when  he  knew  that  they  had 
not  been  cast,  sufficiently  states  an  oftense  under  the  statute. 
Idem     .' 184 

9.  Indictment — ^Requisites — Statutory  and  Gommon-Liaw  Offenses. 
— Under  Cr.  Code  Prac,  sections  122-124,  providing  that  an 
indictment  shall  contain  a  statement  of  the  acts  constituting 
the  offense  in  ordinary  and  concise  langUAge  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended,  and  declaring  that  an  indictment  must  be 
direct  and  certain  as  regards  the  party  and  offoise  charged 
and  the  county  in  which  the  offense  was  committed,  an  in- 
dictment charging  a  statutory  offense  must  use  the  words 
of  the  statute  or  words  having  the  same  meaning,  and  an 
indictment  charging  a  common-law  offense  must  follow  the 
forms  of  the  common  law.    Idem 184 

10.  Prosecutions — Statutes.— Ky.  Stats.,  1903,  sec  1691,  declar- 
ing that  the  chapter  relating  to  elections  sball  be  liberally 
construed,  so  as  to  prevent  any  evasion  of  its  prohibitions 
and  penalties  by  shifts  or  device,  though  enacted  to  prevent 
persons  charged  with  offenses  against  the  election  laws  froa 


Digitized  by 


Google 


Vol.  126.]  INDEX.  875 

Blectkms. 

ELECTIONS— Continued- 
escaping  punishibent  on  technicalities  and  irresnlaritiet,  doea 
not  abrogate  the  code  provisiont  relating  to  the  elements 
necessary  to  constitute  a  good  indictment;  but  it  should  be 
read  in  connection  vlth  them,  as  illustrating  the  legislative 
intent  concerning  offenses  against  the  election  laws.  Idem 
185 

11.  Primary  Elections — Officers  —  Offenses  —  Indictment — Under 
Criminal  Code  Practice,  section  122,  subsection  2,  pro- 
viding that  an  indicrtment  containing  a  statement  of  the  act 
constituting  the  offense  in  ordinary  and  concise  language 
shall  be  sufficient,  an  indictment  alleging  that  accused,  as 
judge  of  election  at  a  primary  election,  performed  his  duties 
in  such  a  way  as  to  hinder  the  objects  of  the  election  by 
marking  the  ballots  of  electors,  though  none  nf  them  were 
blind  nor  physically  disabled,  states  an  offense  denounced 
by  Ky.  Stats.,  1908,  sec.  1577,  punishing  any  officer  who  shall 
perform  his  duty  in  such  a  way  as  to  .hinder  the  objects  of 
the  law,  since  section  1475  only  authorizes  an  election  officer 
to  mark  the  ballot  of  an  elector  who  is  illiteraic  or  blind  or 
physically  disabled.     Comlth.  v.  Kaufman 624 

12.  Same— Statutes — Construction. — ^Ky.  Stats.,  section  1552,  pro- 
viding that  an  act  denounced  an  offense  by  the  law  concern- 
ing elections  shall  be  an  offense  In  primary  elections,  and 
section  1563,  declaring  that  the  officers  of  primary  elections 
shall  be  subject  to  the  same  limitations  as  officers  of  regular 
elections,  and  any  act  denounced  by  the  general  laws  as  an 
offense  in  case  of  officers  of  regular  elections^  shall  be  an 
offense  in  case  of  officers  of  primary  elections,  extend  section 
1577,  punishing  election  officers  wlio  shall  perform  their  duty 
in  such  a  way  as  to  hinder  the  objects  of  the  law,  to  officers 
of  primary  elections.    Idem 625 

18.  Same. — A  primary  election  officer,  who,  in  such  a  way  as  to 
hinder  the  object  of  the  law,  marked  the  ballots  of  electors 
who  were  not  blind  nor  physically  disabled,  violated  Ky.  Stats* 
1903,  section  1577,  punishing  election  officers  who  shall  per- 
form their  duties  in  such  a  day  as  to  hinder  the  objects  of 
the  law.     Idem 625 

14.  Same — Offenses — Proof. — ^To  convict  an  electior  officer  of  a 
violation  of  Ky.  Stats.  1908,  section  1577,  punishing  an  elec- 
tion officer  who  shall  wilfully  perform  his  duty  in  such  a 
way  as  to  binder  the  objects  of  the  law,  it  must  appear  not 
only  that  he  wilfully  committed  the  acts  charged,  but  that 
they  were  committed  with  the  Intent  to  hinder  the  objects  of 
the  election  law,  and  that  they  did  so  hinder,  or  were  rea- 
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sonably  calculated  so  to  do.     Idem 625 

15.  Same — Marking  Ballots — Statutes. — ^The  duty  of  marking  the 
ballots  of  Illiterate,  blind,  and  physically  disabled  electors 
must,  under  the  express  provisions  of  Ky.  Stats.  1903,  section 
1475,  be  performed  by  the  clerk  of  the  election,  though  an 
accidental  performance  of  such  duty  by  a  Judge  or  sheriff  of 
election  does  not  amount  to  a  violation  of  section  1577,  pun- 
ishing election  officers  who  shall  perform  their  duties  in  such 
a  way  as  to  hinder  the  objects  of  the  election  laws.    Idem. 625 

16.  Same — ^Indictment — Sufficiency. — An  indictment  charging  a 
primary  election  officer  with  performing  his  duties  in  such  a 
way  as  to  hinder  the  objects  of  the  election  law,  in  violation 
of  Ky.  Stats.,  1903,  section  1577,  which  alleges  that  on  a 
designated  date  the  regularly  constituted  governing  authority 
of  a  political  party  of  the  State  held  a  primary  election  in  the 
State;  that  for  at  least  40  days  prior  to  such  election  the 
committee  gave  public  notice  thereof,  etc.;  that  on  such  day 
accused  was  acting  as  la  Judge  of  election  in  an  election  pre- 
cinct, etc. — suifliciently  alleges  the  holding  of  s^  primary- 
election  as  authorized  by  law.     Idem 625 

EMINENT  DOMAIN^-See  Railroads,  1,  2. 

1.  Condemnation  Proceedings — ^Judgment. — Under  Acts  1904,  p. 
313,  c.  126,  section  3,  relating  to  roads  and  passways  pro- 
viding that  appeals  to  the  circuit  court  shall  be  tried  de 
novo  upon  the  confirmation  of  the  report  of  the  commis- 
sioners in  the  county  court  or  the  assessment  of  damages  by 
that  court,  in  the  disposition  of  proceedings  for  the  estab- 
lishment of  a  private  tramway  over  the  property  of  another, 
the  circuit  court  should  enter  a  fixral  judgment  fixing  the 
rights  of  the  parties  and  awarding  compensation,  without 
reference  to  the  action  taken  im  the  county  court;  but  where 
the  judgment  of  a  county  court  defined  with  precision  the 
rights  of  the  parties,  and  awarded  compensation  to  be  paid 
before  the  tramway  could  be  taken  possession  of,  judgment 
of  the  circuit  court  on  appeal  that  the  appellee  **is  entitled 
to  the  tramroad  adjudged  by  the  C.  county  cfiurt,  and  the 
report  of  the  reviewers  therein  is  confirmed,"  is  sufficient. 
Chesapeake  Stone  Co.  v.  Moreland 656 

2.  Same — Right  to  Take  Property — Public  Use. — Property  is  not 

taken  for  a  public  use  unless,  the  public  has  some  right  to 
use  and  enjoy  the  property  taken,  as  distinguished  from  the 
absolute  control  of  the  individual;  and  an  individual  cannot 
for  his  own  use  take  private  property  of  another,  however 
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EMINENT  DOMAIN— Continued- 
needful  or  convenient  it  may  be,  unless  it  is  necessary  to 
enable  him  to  perform  some  public  service;  bur,  if  the  public 
has  the  right  to  use  It  upon  the  same  terms  as  the  person  at 
whose  ins'tance  it  was  taken,  it  is  a  public  use.    Idem 656 

0.  Same. — ^The  fact  that  public  interest  will  be  picmoted  by  a 
contemplated  improvement  will  not,  except  in  the  case  of 
mills,  authorize  the  taking  of  private  property,  m  the  aosepce 
of  the  right  on  the  part  of  the  public  to  participate  in  the 
enjoyment  of  the  property  taken.     Idem 657 

4.  Same — Determination  of  Question  aa  to  Validity  of  Exercise 
of  Power — ^Jurisdiction  of  Courts. — Whether  a  particular  use 
is  public  or  private  is  a  question  for  the  judl'.'iary,  and  the 
courts  have  an  undisputed  right  to  determine  whether  the 
legislature  has  passed  the  limits  provided  by  the  Constitu- 
tion, and  that  without  reference  to  the  character  of  the  legis- 
lation enacted.     Idem  657 

6.  Constitutional  Law — Statutes  —  Construction — Determination 
of  Validity. — ^If  there  is  doubt  as  to  the  validity  of  a  statute. 
It  will  be  upheld;  and,  if  it  is  capable  of  two  constructions, 
one  of  which  will  uphold  and  the  other  destroy  it,  that  con- 
struction will  be  adopted  which  will  uphold  it.    Idem 657 

6.  Public  Use— Private  Tramway.— Acts  1904,  p.  311,  c.  126, 
amending  Ky.  Stats.,  1903,  section  4348,  so  that  land  may  be 
condemned  for  a  private  tramroad  to  enable  one  to  reach 
railroad  switches,  etc.,  for  the  purpose  of  marketing  the 
products  of  certain  quarries,  etc.,  and  providing  that  nothing 
in  the  act  should  be  construed  so  as  to  give  any  person,  etc., 
exclusive  use  of  such  passage,  but  that  other  persons,  etc., 
should  have  the  right  to  use  the  same  upon  paying  proper 
compensation  therefor,  is  not  unconstitutional  as  taking  prop- 
erty for  other  tnan  public  use,  since  others  have  the  absolute 
right  to  use  it  upon  the  condition  stated.     Idem 657 

ESTOPPEL — See  Carriers,  22 — Subrogation,  2. 

EVIDENCE)— See  Carriers,  15  to  29— Criminal  Law,  1,  2,  3. 

EXECUTORS  AND  ADMINISTRATORS— See  Master  and  Serv- 
ant. 16.  17,  18. 

1.  Executors — ^Actions  Against  Executors — Statutory  Provisions 
— Time  to  Sue — Limitations. — A  proceeding  by  the  sheriff  in 
the  county  court. under  Ky.  Stats.,  1903,  section  4241,  to  re- 
quire the  personal  representatives  of  a  deceased  taxpayer  to 
list  property  omitted   from  assessment,   was   not   an   action 
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within  Ky.  Stats.,  1903,  section  3847,  prohibiting  the  bringing 
of  any  action,  other  than  to  settle  the  estate,  against  a  dece- 
dent's estate  within  six  months  of  the  quallflcatlon  of  its 
personal  representative;  the  proceedings  being  merely  a  man- 
ner of  assessing  property,  and  not  in  essence  judfdaL  Comth- 
ex  rel  Cummings,  Sheriff,  ▼.  Ryan's  Bxr.  ' 649 

2.  .Same— €uits  by  the  Commonwealth. — Statutory  provisions 
limiting  the  time  within  which  actions  can  be  brought  against 
the  personal  representatives  of  a  decedent  do  not  apply  to 
the  Commonwealth,  miless  by  their  express  terms  or  their 
necessary  implication  it  is  clear  they  were  meant  to  so  apply. 
Idem  650 

6.  Limitation  of  Actions — Executors — ^Final  Account — Surcharge. 
— Where  an  executrix's  final  account  was  settled  Decem'ber 
31,  1895,  a  proceeding  to  surcharge  it  for  misappropriation 
of  funds  by  the  executrix,  not  instituted  until  August  25, 
1906,  was  barred  by  Stats.,  1903,  section  2519,  providing  that 
no  action  for  relief  for  fraud  or  mistake  shall  bf-  brought 
after  10  years  from  the  perpetration  of  the  fraud,  etc.  Wren's 
Exr.  v.  Wren's  Extx 704 

4.  Executors — Accounting — ^Right  to  Surcharge. — ^Where  an  an- 
cestor bequeathed  his  entire  estate  to  his  wife,  who  was 
also  his  executrix,  for  life,  the  right  of  the  executor  of  a 
remainderman  to  surcharge  the  settlement  of  the  executrix 
for  fraudulent  misappropriation  of  the  capital  of  the  estate 
was  entirely  distinct  from  and  independent  of  his  right  to 
proceed  against  the  widow  as  life  tenant    Idem  .' 704 

6.  Limitation  of  Actions — Suspension — Statutes. — An  action  to 
surcharge  the  settlement  of  an  executrix's  account  for  firaud 
is  not  within  Stats,  1903,  section  2542,  declaring  that  the  pro- 
visions of  the  chapter  shall  not  apply  to  a  continuing  and 
subsisting  trust,  etc.,  which  includes  only  ch  continuing 
trusts  as  entitled  the  trustee  to  hold  the  estate  independent 
of  the  cestui  que  trust.     Idem    704 

6.  Same — ^Equitable  Rights — Application. — ^Under  Ky.  Stats.,  1903. 
section  2522,  providing  that  an  action  for  relief  not  otberwise 
provided  for  can  only  be  commenced  within  10  years  next 
after  the  caus^  of  action  accrued,  the  statutes  of  limitation 
apply  to  all  actions,  whether  based  on  equitable  or  legal 
rights.     Idem    704 

7.  Executors— Actions  Against  Executors — Statutory  Provisions 
— Time  to  Sue — ^Limitations. — A  proceeding  by  the  sheriff  in 
the  county  court  under  Ky.  Stats.,  1903,  section  4241,  to  re- 
quire the  personal  representative  of  a  deceased  taxpayer  to 
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list  property  omitted  from  assesBment,  was  not  an  action 
within  Ky.  Stats.,  190a,  section  3847,  prohibiting  the  bringing 
of  any  action,  other  than  to  settle  the  estate,  against  a  dece- 
dent's estate  within  six  months  of  the  qualiflcaion  of  its 
personal  representative;  the  proceeding  being  merely  a  man- 
ner of  assessing  property,  and  not  in  eseence  judicial.  Comth. 

ex  rel  Cummings  v.  Ryan  649 

.  8.  Same — Suits  by  the  Commonwealth. — Statutory  provisions 
limiting  the  time  within  whicli  actions  can  be  brought  against 
the  personal  representatives  of  a  decedent  do  not  apply 
to  the  Commonwealth,  unless  by  their  express  terms  or  their 
necessary  implication  it  is  clear  they  were  meant  to  so  apply. 
Idem   ...649 

EXEMPTIONS— See  Executors  and  Administrators,  6,  7.* 

EXPORTS — See  Executors  and  Administrators,  6,  7. 

FIRE  INSURANCES— 

1.  Venue — ^Adjustment  of  Loss  Under  Insurance  Policy — Action 
on  Award  of  Arbitrators. — ^An  action  on  an  award  of  arbitral 
tors  appointed  as  provided  in  a  fire  policy  may  be  brought  in* 
the  county  where  the  award  was  made  and  the  property  sit- 
uated, though  the  policy  was  made  elsewhere.  German  Ins. 
Co.  V.  Hazard  Bank  730 

2.  Contracts — Rights  of  EHection — ^Notice. — A  party  to  a  contract 

who  has  the  right  to  make  an  election  thereunder,  on  giving 
notice  thereof  to  the  other  party,  must,  on  exercising  the 
right,  give  such  notice  as  will  leave  no  doubt  of  an  intention 

to  exercise  such  right.    Idem  730 

8.    Election  to  Rebuild — ^Notice. — ^The  election  of  an  insurer  to 

rebuild  must,  to  be  available  as  a  defense  on  the  policy,  be 

'clear,  and  must  be  carried  out  within    a   reasonable    time. 

Idem 73U 

4.  Same. — ^A  notice  by  an  insurer  entitled  under  the  policy  to 
rebuild,  which  recites  that  it  will  exercise  its  right  to  rebuild, 
unless  insured  will  ^accept  a  cash  offer  as  a  compromise,  is 
insufilcient,  because  it  undertakes  to  use  tbe  privilege  of  re- 
building as  a  means  of  forcing  the  insured  to  accept  a  com- 
promise.    Idem    V30 

5.  Same. — ^Where  an  insurer  failed  to  give  proper  notice  of  its 
intention  to  elect  to  repair,  as  authorized  by  the  policy,  the 
insured,  after  the  expiration  of  the  time  in  which  the  notice 
couid  be  given,  could  repair.    Idem 730 
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6.  Same  —  Adjustment  of  Loss — Award — ^Validity. — An  umpire, 
selected  by  appraisers  appointed  to  determine  the  loss  under 
a  fire  policy,  notified  the  appraisers  that  he  would  only  act 
on  condition  that  he  could  call  in  an  expert  builder  to  advise 
him  as  to  the  amount  of  the  loss.  He  advised  with  a  car- 
penter who  viewed  the  premises  at  his  request.  Held,  That 
the  act  of  the  umpire  did  not  invalidate  the  award  founded 
on  his  own  Judgment.     Idem  730 

7.  Same. — Under  a  fire  policy  providing  for  the  appointment  of 

appraisers  who  shall  select  an  umpire  who  shall  act  with 
them  in  matters  of  difterences,  and  declaring  that  the  award 
of  any  two  of  them  shall  be  binding,  en  award  made  by  the 
umpire  and  one  of  the  two  appraisers  is  binding,  though 
made  in  the  absence  of  the  other.    Idem 730 

FORMEJR  JEOPARDY— See  Criminal  Law,  11. 

FRANCHISES— See  Municipal  Corporations,  13,  14,  15,  16— Mas- 
ter and  Servant,  6 — Taxation,  4. 

FRAUD — See  Contracts,  1,  2,  3 — ^Llfe  Insurance,  8. 

GIFTS— 

1.  Gift — Inter  Vivos — ^Requisites. — ^In  a  gift  inter  vivos  the  donor 
must  not  only  part  with  possession  of  the  property,  but  with 
dominion  over  it;  it  being  unconditional  and  Irrevocabla  Mc- 
Coy's Admr.  v.  McCoy   783 

2.  Same — Causa  Mortis. — A  gift  causa  mortis  is  one  by  a  sick 
person,  who,  apprehending  his  dissolution,  delivers  or  causes 
to  be  delivered  to  another  the  possession  of  any  personal 
goods  to  keep  as  his  own  in  case  of  the  donor's  death,  and 
it  only  takes  effect  in  case  the  donor  dies,  being  conditional 
and  revocable  by  the  donor  at  any  time.    Idem 783 

3  Same — ^Delivery — Evidence. — Evidence  that  decedent  told  de- 
fendant to  go  to  the  cupboard  and  get  a  bank  pass-book  that 
was  there,  and  that  on  his  bringing  it  she  handed  it  back 
to  him,  saying,  'This  is  yours,"  requesting  him  to  pay  her 
debts  and  not  squander  it,  contained  all  the  elements  neces- 
sary to  show  a  complete  delivery,  whether  it  was  treated  as 
a  gift  inter  vivos  or  causa  mortis.    Idem  784 

4,  Same— Subject  of  Gift— Money  in  Bank. — There  may  be  a  gift 
of  money  on  deposit  in  a  bank  by  the  delivery  of  the  pass- 
book, whether  it  be  a  savings  bank  or  an  ordinary  deposit 
bank.     Idem    784 
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GIFTS— Continued— 

5.  Same — Evidence. — On  the  issue  as  to  whether  or  not  there 
was  a  gift  of  money  on  deposit  m  a  bank,  evidence  that  pre- 
vious to  the  gift  the  donor  had.  expressed  an  intention  to 
leave  the  property  to  the  donee  was  admissihle.    Idem 784 

6.  Appeal — Review — Question    of    Pact — Conflicting  Evidence. — 

Where  the  testimony  is  conflicting,  it  is  the  province  of  the 
Jury  to  weigh  and  determine  its  sufBiciency.    Idem 784 

GUARDIAN  AND  WARI>— 

1.  Actions — ^Parties — Allowance    of    Guardian's    Compensation. — 

Where,  after  a  suit  was  instituted  by  a  guardian,  the  ward 
became  of  age  and  was  Joined  as  a  plaintiff,  the  guardian 
was  properly  allowed  to  remain  a  party  to  the  action  and 
have  his  compensation  for  services  as  guardian  allowed 
therein.  Trustees  Speers'  Memo.  Hospital  v.  Makibbin's 
Guardian   17 

2.  Wills — Construction — Estate  in  Trust — Capital  and  Income. — 

A  testatrix  bequeathed  to  her  adopted  daughter  ''a  sum  of 
money  sufficient  for  her  support  and  education  until  she 
maries  or  arrives  at  the  age  of  21  years  *  •  *  and  I 
direct  my  executors  •  ♦  •  to  set  apart  out  of  my  estate 
•  *  ♦  $10,000  for  that  purpose.  Any  balance  that  may  re- 
nmin  of  said  fund  after  the  execution  of  said  purpose  shall 
become  a  part  of  my  general  estate."  Held,  That  the  execu- 
tors were  not  confined  to  the  income  of  the  fund,  but  were 
authorized  to  use  the  entire  fund  for  the  support  and  educa- 
tion of  the  ward.    Idem  17 

8.  Compensation — Payment. — Where  compensation  was  promised 
a  guardian  by  the  executors  before  his  services  incident  to 
the  education  and  maintenance  of  the  ward  were  performed, 
it  was  proper  to  order  its  payment  out  of  the  fund  provided 
for  the  ward's  support  and  education.    Idem  17 

4.  Care  of  Ward's  Estate — Compromise — Conveyance  of  Land. — 
Under  Ky.  Stats.,  1903,  section  2030,  providing  that  a 
guardian,  with  leave  of  the  court,  may  compromise  any  con- 
troversy concerning  the  lands  of  his*  ward,  when  the  interest 
of  the  ward  will  be  subserved  thereby,  where  a  suit  to  deter- 
mine  the  interest  of  wards  is  compromised,  the  court  has 
authority  to  order  a  conveyance  of  the  interest  conceded  by 
the  compromise  to  be  in  the  wards  and  to  be  conveyed  for  a 
money  consideration  under  its  terms.  Skidmore,  etc.,  v. 
Cumb.  Valley  Land  Co.»  etc 676 

vol.  126—66 
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HOMESTE3ADS— 

Right  of  Widow  and  Children.-«*Under  Ky.  StaU.,  1903,  section 
1707,  providing  that  a  homestead  shall  be  for  the  use  of  the 
widow,  so  long  as  she  occaples  it,  and  of  the  unmanried  chil- 
dren of  the  deceased  husband  till  the  youngest  is  of  age,  but 
said  land  may  be  sold^  subject  to  the  right  of  the  widow  and 
cfhildren,  if  necessary  to  pay  decedent's  debts,  the  widow 
and  children  are  entitled  to  such  homestead  as  deceased,  if 
living,  could  have  claimed  under  sections  1702,  1703,  1705,  so 
that,  the  homestead  right  being  an  indivisible  property  of 
greater  value  than  91,000,  the  whole  property  may  be  sold 
for  decedent's  debts,  and  91,000  of  the  proceeds  be  set  aside 
for  the  use  of  the  widow  and  children  for  such  time  as  they 
would  be  entitled  to  use  of  a  homestead.  Warren's  Admr. 
V.    Warren,  etc 692 

HUSBAND  AND  WIFE>— 

1.  Separate  Estate  of  Wife — Liability  as  Surety — fividenee.-o 
Kentucky  Statutes,  1903,  section  2127,  provides  that  no 
part  of  a  married  woman's  estate  shall  be  subjected  to 
the  payment  or  satisfaction  of  any  liability  on  a  oontract 
made  after  marriage  to  answer  for  the  debt,  default  or  mis- 
doing of  another,  including  her  husband,  unless  such  estaie 
shall  have  been  set  apart  for  that  purpose  by  deed,  mortgage, 
or  other  conveyance.  Held,  That  where  a  note  signed  by 
defendants,  husband  and  wife,  did  not  disclose  which  of  the 
parties  was  principal  or  surety,  it  was  competent  tor  the  wiile 
to  show  by  parol  or  other  evidence  that  she  was  only  a 
surety.    Black  v.  McCarley's  Exr 826 

2.  Same. — ^There  being  no  evidence  to  establish  that  the  wife 
received  the  proceeds  of  the  note,  and  there  being  evidence 
that  the  proceeds  were  paid  solely  to  the  husband,  a  prima 
facie  case  was  made  out  in  her  behalf.    Idem 825 

8.  Principal  and  Surety — ^Married  Women. — ^Whether  a  married 
woman  is  surety  on  a  note  or  other  instrument  is  to  be  de- 
termined by  the  evidence,  and  controlled  by  the  principles 
applicable  to  principals  and  sureties  generally.    Idem 825 

4.  Witnesses — Transactions  with  Deceased  Persons. — Civil  Code 
Prac,  section  606,  provides  that  a  party  can  not  testify  fbr 
himself  concerning  any  verbal  statement  or,  of  any  trans- 
action with,  or  any  act  done  or  omitted  to  be  done  by,  one 
who  is  dead  wben  the  testimony  is  offered.  Held,  That 
where,  in  an  action  by  the  executor  of  the  payee  of  a  note 
signed  by  a  husband  and  wife,  the  wife  alleged  that  she  was 
merely  surety  on  the  note,  it  was  not  competent  for  her  to 
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HUSBAND  AND  WIF£>-<3oiitiiMied^ 

tMtify  that  she  did  not  sign  the  note,  nor  received  the  pro- 
ceeds thereof,  or  as  to  what  disposition  was  made  of  the 
money.     Idem   826 

INDICTMENTS--See  Criminal  Law— Blectlons— Railroads. 

INJXJNCTION8--See  Mineral  Waters. 

INTERSTATE  COMMERCS>-«ee  Intoxicating  Liquors,  7,  12, 
13.  14. 

INTOXICATING  LIQUORS— See  Lieenses— -Muniapal  Cbrporsr 
tions. 

1.  Local  Option — Submission  to  Popular  Vote — Contest — Appeal 
— Supersedeae-^peration  and  Effect. — ^An  election  under  the 
local  option  law  was  held  in  a  city  in  which  the  sale  -of 
intoxicating  liquor  had  previously  been  prohibited.  The  elec- 
tion resulted  in  favor  of  the  sale  of  liquor.  A  contest  of  the 
election  was  disijiissed  by  the  contest  board  and  an  appeal 
taken  to  the  circuit  court,  which  declared  the  election  void. 
After  the  contest  board  had  dismissed  the  contest,  and  before 
tbe  appeal  was  prosecuted  to  the  circuit  court,  the  city  issued 
ft  license  to  retail  liquors.  The  judgment  of  the  circuit  court 
declaring  the  election  void  was  superseded*  and  an  appeal 
taken  to  the  court  of  appeals.  Held,  That  the  supersedeas 
which  suspended  the  efficacy  of  the  judgment  left  affairs  in 
the  same  condition  they  were  just  before  the  judgment  was 
rendered,  and  the  privilege  of  the  licensees  to  conduct  their 
business  under  the  license  was  not  interfered  with  during  the 
life  of  the  license  or  until  the  appeal  was  disposed  of.  Comth. 
v.    Weisenberg,   etc 8 

2.  Pr  IP  e  — Local    Option  —  Election — Statutory    Provisions. — ^Ky. 

Stats.,  1903,  section  2556,  provides  that  after  a  local  option 
election  the  canvassing  board  shall  cetrlfy  tbe  result  to  the 
clerk  of  the  county  court,  the  judge  shall  have  it  spread  on  the 
order  book  of  his  court,  and  it  shall  be  prima  facie  evi- 
dence in  any  proceeding  under  the  act.  Section  2557  pro- 
vldP3  that  after  the  entry  of  the  certificate,  if  the  vote  was 
against  the  sale,  etc.,  of  liquors,  it  shall  be  unlawful  t6  sell 
the  same.  Section  2566  provides  that,  when  notice  of  a  con- 
\r<^  of  the  election  shall  be  executed  on  the  county  judge, 
t^  e  certificate  shall  not  be  recorded.  Held,  That  where  an 
e  ^oTion  was  had  in  a  territory  in  which  the  sale  of  intoxi- 
cating liquors  had  previously  been  prohibited,  resulting  in> 
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INTOXICATING  LIQUORS— Continued- 
favor  of  the  Bale»  but  a  oonteet  was  had^  and  the  certificate 
was  not  recorded,  the  city  authorities  had  no  authority  to 
issue  a  license  to  sell  intoxicating  liquors,  since,  the  elecc'cn 
having  changed  the  status  of  the  teritory,  it  was  necesrsary 
that  the  certificate  be  recorded  in  order  that  the  election 
might  become  efCective.     Idem    S 

8.  Local  Option  Election— Time  of  Holding.— Under  Ky.  Stats., 
1903,  section  2555,  providing  that  local  option  elections  shall 
not  be  held  within  thirty  d<ays  next  preceding  or  following 
any  regular  political  election,  the  day  of  the  latter  election 
is  to  be  included!    Newton,  etc.,  v.  Ogden,  etc 101 

4.  Local  Option  Election — Costs. — ^Ky.  Stats.,  1903,  section  1540, 
provides  that  the  cost  of  all  elections  held  in  any  county 
shall  be  paid  by  the  county  treasurer,  except  as  otherwise 
provided  by  law.  Section  2555,  regulating  local  option  eleo- 
.  tions,  provides  that  on  an  order  by  the  county  clerk  for  an 
election  it  shall  X^e  the  duty  of  the  sheirft  to  have  the  order 
published  in  a  newspaper,  and  to  advertise  the  same  by 
printed  or  written  handbills,  and  tha .,  If  the  proprietor  of  the 
newspaper  refuses  to  publish  the  notice,  the  bills  shall  be 
sufficient.  Section  2559  provides  that  the  court  sh^ll  not 
make  the  order  until  the  persons  signing  the  petition  have 
deposited  with  the  county  judge  an  amount  sufficient  to  pay 
for  printing,  or  posting  advertisements  as  provided  for,  and 
the  fees  of  the  clerk  making  entries  in  the  order  book.  Held, 
That  the  petitioners  should  be  required  to  deposit  a  sum  suf- 
ficient to  pay,  not  only  for  the  printing  of  the  bills,  but  for  the 
rublication.     Butler  v.  Fiscal  Court  146 

6.  Same. — ^Where  the  publisher  of  a  newspaper  publishes  a 
notice,  though  the  county  Judge  has  not  required  a  deposit 
sufficient  to  cover  the  publication  and  other  expenses,  the 
cost  of  publication  can  not  be  recovered  from  the  county  or 
the   petitioners.     Idem    146 

6.  Sales— Persons  Liable. — ^Under  Ky.  Stats.,  1903,  section  2572, 
providing  that  the  person  in  possession  of  premises  on  which 
liquor  is  sold  in  violation  of  law  shall  be  fined,  etc.,  a  rail- 
road company  can  not  be  fined  for  permitting  an  express 
company,  having  its  office  in  the  railroad  company's  building, 
to  deliver  whiskey  and  collect  money  for  it,  where  the  express 
company  was  authorized  by  law  so  to  do.  L.  &  N.  R.  R. 
V.  Comth 279 

7.  Same — ^Prosecution — Evidence. — ^Ky.  Stats..  1903,  section  2572 

provides  that  the  person  in  possession  of  premises  on  which 
liquor  is  sold  in  violation  of  law  shAll  be  subject  to  fine,  etc. 
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INTOXICATING  UQUORS— Continued- 
Held,  That  proof  that  an  express  company  having  an  office 
in  the  building  owned  by  defendant  railroad  company,  deliv- 
ered whiskey  which  had  not  been  ordered  and  collected  money 
for  it,  in  a  county  where  the  local  option  law  was  in  force, 
while  showing  a  sale  there  of  the  whiskey,  was  not  conclu- 
sive, defendant  being  entitled  to  sbow  that  the  transaction! 
was  one  of  interstate  commerce,  conducted  according  to  the 
usual  course  of  business,  and  that  the  express-  company  in 
delivering  the  whiskey  and  collecting  the  money  for  it  acted 
in  good  faith,  without  knowing  or  having  reasonable  grounds 
to  believe  that  the  package  it  delivered  contained  whiskey 
or  had  not  been  ordered,  in  which .  event  defendant  would 
not  be  guilty.     Idem    279 

8.  Same — Good  Faith. — ^Ky.   Stats.,  1903,  section   2572,   provides 

that  the  person  in  possession  of  premises  on  which  liquor  is 
sold  in  violation  of  law  shall  be  fined,  etc.  Held,  in  a  prose- 
cution against  a  railroad  company  for  permitting  an  express 
company  having  an  office  in  defendant's  building  to  sell  liquor 
in  violation  of  law,  the  Commonwealth  should  not  be  con- 
fined on  the  question  of  the  good  faith  of  the  express  company 
in  acting  in  ignorance  of  the  fact  that  the  package  delivered 
by  it  contained  whiskey,  etc.,  to  proof  of  the  one  transaction, 
named  in  the  indictmentfi  but  should  be  allowed  to  show  the 
manner  in  which  the  business  of  the  office  was  conducted, 
cmd  such  other  fact&  as  are  competent  under  the  rules  of  evi- 
dence, where  the  question  of  intent  or  good  faith  is  involved. 
Idem    279 

9.  Courts — ^Previous  Decisions  by  United  States  Supreme  Court- 
Effect  in  State  Court — ^Interstate  Commerce. — ^In  a  prosecu- 
tion under  Ky.  Stats.,  1903,  section  2572,  providing  that  the 
person  in  possession  of  premises  on  which  liquor  is  sold  in 
violation  of  law  shall  be  fined,  etc.,  where  an  interstate  shi|j- 
ment  is  involved,  the  rules  laid  down  by  the  United  States 
Supreme  Court  must  control.     Idem   2S'} 

10.  Sales  in  Prohibited  Quantities. — A  sale  of  liquor  to  several 
or  any  one  of  certain  witnesses,  in  such  manner  that  they 
or  any  one  of  them  were  enabled  to  receive  a  quantity  of  less 
than  five  gallons,  is  not  a  violation  of  the  act  of  April  15. 
1884  (1  Acts  1883-84,  p.  1404,  c.  789),  and  of  the  acts  amend- 
atory thereof,  regulating  the  sale  of  intoxicating  liquor  in  the 
counties  of  Knox  and  Whitley,  and  forbidding  a  sale  of  less 
than  five  gallons,  unless  the  liquor  was  so  sold  with  the 
knowledge,  understanding,  or  design  that  it  would  be  so 
received.    Farris  v.  Comth 463 
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11.  Same— Criminal  ProeecutionB—InstmctionB.— Where,  an  a 
trial  for  gelling  liquor  in  quantiUea  leas  than  fire  gallons,  it 
appeared  that  several  parties  met  near  defendantHi  resldenoe 
and  agreed  to  buy  vhiskey,  each  to  share  therein  according 
as  he  contributed*  that  the  whisky  was  purchased.  and»  within 

A  view  of  defendant's  house,  divided  among  such  parties,  an 
instruction  that,  if  defendant  had  a  scheme  whereby  he,  in 
selling  liquor  under  the  guise  of  selling  it  in  five  gallons, 
arranged  to  diride  it  amonflThis  purchasers  so  that  thcxy  could 
get  it  in  less  quantities  than  flye  gallons,  and  so  that  such 
purchasers  received'  their  part  of  the  liquor  less  than  five 
gallons  in  a  way  commonly  known  as  a  "divide,"  he  was 
guilty,  was  subject  to  the  criticism  that  it  did  not  sufficiently 
connect  the  purchasers  or  any  one  of  them  with  the  trans- 
action.    Idem 463 

12.  Same.^Act  AprU  15,  1884  (1  Acts  1883-84,  p.  1404,  a  789),  and 
acts  amendatory  thereof,  regulating  the  sale  of  intoxicating 
liquor  in  the  counties  of  Knox  and  Whitley,  does  not  restrict 
the  right  of  a  distiller  to  sell  in  five-gallon  quantities  to 
licensed  retailers  or  wholesalers.    Idem 463 

18.  Offenses — Transportation. — Where  a  carrier  received  in  an* 
other  State  Intoxicating  liquor  consigned  to  a  person  in  this 
State,  and  delivered  the  same  to  him  in  a  county  where  the 
local  option  law  prevailed,  Its  act  was  within  Acts  1906,  p. 
820,  c.  63,  declaring  It  unlawful  for  a  common  carrier  to  bring 
into  or  deliver  in  any  county,  etc.,  where  tne  sale  of  intoxi- 
cating liquor  is  prohibited,  any  intoxicating  liquor.  Cin.,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Comth 563 

14.  Commerce — Interstate  Commerce — Regulation  by  States. — 
Under  the  provision  of  the  Constitution  of  the  United  States 
that  Congress  shall  have  power  to  regulate  commerce  among 
the  several  States,  Acts  1906,  p.  320,  c.  63,  which  undertake  to 

]         impede,   burden,  or  regulate    the    bringing    of    intoxicating 

'        liquors  by  carriers   into  the  State,   is  unconstitutional '  and 

void.     Idem    564 

15.  Same. — ^That  liquor  was  taken  from  a  point  in  Kentucky  to 
a  point  outside  the  State,  and  from  there  shipped  back  to  a 
consignee  in  Kentucky,  for  the  purpose  of  evading  the  local 

*  option  law  of  Kentucky,  did  not  as  against  the  carrier  render 
such  shipment  subject  to  State  regulation,  as  not  being  inter- 
state commerce.     Idem   564 

16.  Same. — Whether  a  carrier  knew  that  the  commodity  pre- 
sented for  transportation  from  one  State  to  another  was  malt 
liquor,  or  that  the  point  to  which  shipped  was  in  a  local 
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INTOXICATING  UQUORS— Continued— 

option  district,  is  immaterial  as  affecting  the  liability  of  such 
shipment  to  the  State  regutaUon.    Idem 664 

JUDICIAL  DISTRICTS— 

1.  Statute*— Title  and  Subject— <Jermane  Provisions.— Session 
Acts  1906,  p.  12,  ch.  4,  Is  entitled  "An  Act  to  create  the  thirty- 
third  Judicial  district  of  Kentucky  and  to  change  the  twenty- 
sixth,  twenty-seventh  and  twenty-eighth  circuit  court  Judicial 
districts  of  Kentucky,  and  to  provide  for  the  holding  of 
courts  in  the  said  twenty-sixth,  twenty-seventh,  twenty-eighth 
and  thirty-third  districts,  and  to  provide  for  Judges  and  Com- 
monwealth's attorneys  for  same."  Held,  That  as  all  the 
provisions  of  the  act  related  to  the  establishment  of  the 
thlrty-chlrd  judicial  district  and  recited  the  changes  in  the 
other  districts  necessary  to  Its  creation  the  act  contained 
but  one  subject,  and  its  provisions,  other  than  those  for  the 
appointment  of  the  Judge  and  Conunonwealth's  attorney,  were 
germane  to  the  title,  so  that  the  act  was  not  in  violation 
of  Constitution  section  51,  declaring  that  no  la-v  shall  relate 
to  nK)re  than  one  subject,  which  shall  be  expressed  in  Its 
title,  etc.    Brown  v.  Moss,  Circuit  Judge 833 

2.  Same — Effect  of  Partial  Invalidity — Separate  Provisions. — 
That  part  of  Sess.  Acts  1906,  p.  12,  ch.  4,  creating  the  thirty- 
third  judicial  district,  which  authorized  the  Governor  to  ap- 
point the  Judge  and  prosecuting  attorney  in  a  newly  created 
district  until  the  regular  election  in  1909,  even  if  Invalid, 
was  separable  from  the  other  provisions,  and  therefore  did 
not  affect  the  validity  of  the  act  as  a  whole.    Idem 833 

3.  Courts — Judicial    Districts — Creation  —  Statutes. — Sess,  Acta 

1906,  p.  12,  ch.  4,  creating  the  thirty-third  Judicial  district, 
being  for  the  establishment  of  a  new  district,  was  not  in 
contravention  of  Constitution  section  134,  providing  that  the 
Judicial  districts  shall  not  be  changed  except  at  the  first 
session  after  an  enumeration,  unless  on  the  establishment 
of  a  new  district,     idem   833 

4.  Same — Constitutional  Provisions — Construction. — Constitution 
section  128,  provides  tbat  the  Legislature  at  its  first  session 
after  the  adoption  of  the  Constitution  shall  divide  the  State 
Into  Judicial  districts,  and  that  in  making  the  apportionment 
no  county  shall  be  divided,  and  the  number  of  districts 
excluding  those  in  counties  having  a  population  of  150,000, 
shall  not  exceed  one  district  for  each  60,000  of  the  popular 
tlon  of  the  entire  State.  Section  132  declares  that  the  Gen- 
eral Assembly    may    establish  additional  districts,  but  that 
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JUDICIAL  DISTRICTS-^ontinued— 

the  whole  number  of  districts,  exclusive  of  counties  having 
a  population  of  150,000,  shall  not  excet^d  at  any  time  one  for 
every  60,000  of  population  of  the  State  according  to  the  last 
enumeration.  Held,  That  the  number  of  districts  authorized 
is  to  be  determined  by  dividing  the  population  of  the  entire 
State  by  60,000,  and  not  by  dividing  tha  population  of  the 
State  less  the  population  of  the  only  county  having  a  popula- 
tion of  more  than  150,000  by  60,000.     Idem  833 

5.  Same — "Population  of  the  State." — The  phrase  '^population 
of  the  entire  State,*'  as  used  in  Constitution  section  128. 
providing  that  in  making  apportionment  of  judicial  districts 
the  number  shall  not  exceed  one  district  for  each  60,000  oi 
the  population  of  the  entire  State,  means  all  cf  the  State's 
inhabitants.     Idem    833 

JUDGMENTS — See  Appeals,  1 — Schools  and  School  Districts,  1. 

1.  Bar — Splitting  Cause  of  Action — Taxation. — The   omission  of 

property  from  assessment  in  a  given  year  gives  rise  to  a 
single  cause  of  action,  and  where  an  action  has  been  brought 
to  have  the  property  assessed,  and  a  Judgment  has  been  ren- 
dered therein,  the  judgment  is  conclusive  as  to  all  parties, 
and  an  action  can  not  afterwards  be  brought  to  assess  ether 
property  omitted  from  the  same  assessment  which  was  not 
embraced  in  the  first  action. — Comth.  ex  rel  Alexander  v. 
Bacon / 30 

2.  Bar  to  Claim — Availability. — A  judgment,  in  an  action  to  settle 
an  estate,  which  distributes  a  part  thereof  to  a  judgment 
debtor,  can  not  be  pleaded  as  a  defense  to  an  n'^tion  by  th* 
creditor  to  enforce  the  judgment  against  the  debtor's  distrfbu- 
tive  share;  the  two  judgments  being  in  nowise  antagonisti:. 
Clark  V.  Raison,  Jr.,  for  Use,  etc 4<'6 

3.  Process  —  Warning    Order  —  Requisites.  —  A    warning    o^der 

against  non-resident  defendants,  husband  and  wife,  which 
recites,  "The  defendant,"  followed  by  the  husband's  name, 
followed  by  the  abbreviation,  '*etc.,'*  without  mentioning  the 
name  of  the  wife,  "warned  to  appear,"  etc.,  is  void  as  to  the 
wife,  and  she  is  not  brought  into  court  thereby.    Idem 486 

4.  Set*ofr — Against  Assigned  Judgment. — Under  Civil  Code  Prac, 

section  19,  providing  that  an  assignment  of  a  thing  in  action 
shall  be  without  prejudice  to  any  set-off,  and  section  96,  sub- 
section 2,  authorizing  a  set-off  In  an  action  on  a  judgment, 
a  claim  of  a  judgment  debtor  against  the  judgment  creditor, 
which   arose   before   the   assignment  cf  the   judgment,   is  a 
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JUDGMENTS— Continued- 
lawful  set-off  against    the    Judgment    in    the  hands  of  the 
assignee.     Idem   486 

JURIES— 

1.  Jury— Impaneling. — ^Ky.  Stats.,  1903,  sections  2241-2244,  relate 
to  the  selection  and  impaneling  of  Juries,  and  were  re-enacted 
by  Sess.  Acts,  1906,  p.  519,  c.  166,  with  certain  alterations, 
which  made  service  on  a  regular  Jury  within  a  year  previous 
a  new  ground  of  challenge,  and  provided  tor  a  drawing  in 
open  court  by  the  Judge  of  the  names  of  Jurors  from  the 
Jury  wheel.  Held,  That  the  amendment  which  went  into 
effect  June  11,  1906,  did  not  annul  the  selection  of  existing 
Juries  drawn  under  the  statute  before  amendment,  though 
such  parts  of  the  amended  statute  as  required  no  further 
time  to  put  them  into  operation,  such  as  the  right  to  chai- 
lenge  a  Juror  on  the  ground  that  he  had  served  on  a  regular 
panel  within  a  year  previous,  became  fully  effective  on  June 
11,  1906.  B^chman's  Ck)m.  v.  South  Gov.  &  Gin.  Street 
Ry.   Co 519 

2.  Same — Challenges  to  Panel — Practice. — Challenges  to  the 
panel  should  precede  poll  challenges.    Idem  519 

Z.  Same — Objections — ^Waiver. — Unless  seasonably  made,  objec- 
tions to  the  panel,  as  well  as  to  the  polls,  are  deemed 
waived.      Idem    519 

JURISDICTION- See  Eminent  Domain,  4 — Criminal  Law,  10,  11. 

LANDS — See  Eminent  Domain. 

Public  Lands — Lands  Subject  to  Patent. — ^Ky.  Stats.,  1903,  section 
4702,  provides  that  each  county  in  the  State  shall  have  the 
right  to  dispose  of  the  unappropriated  lands  therein  not 
otherwise  provided  for  in  the  manner  thereinafter  directed. 
Section  4703  provides  that  an  actual  settler  on  any  vacant  or 
unappropriated  land  shall  have  a  pre-emption  right  not  ex- 
ceeding 200  acres,  and  that  any  person  wishing  to  appropriate 
any  vacant  land  may  obtain  an  order  of  court  authorizing 
him  to  enter  and  survey  not  exceeding  such  amount.  Section 
3704  provides  that  the  surveyor  shall  survey  the  entries,  etc., 
bounding  them  by  plainly  marked  trees,  stones  or  stakes, 
and  noting  where  they  bind  on  a  water  course  or  a  marked 
line  of  another  survey.  The  boundary  of  the  State  extends 
to  the  northern  sihore  of  the  Ohio  river  at  low-water  mark. 
Held,  That  the  taking  up  of  land  in  the  bed  of  the  Ohio  river 
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LANDS— Continued— 

between  the  thread  of  Uie  stream  and  the  northern  shore  was 
unauthorized.    Ware  v.  Hager,  Auditor  324 

LANDLORD  AND  TENANT— 

Lease  of  Wall  by  Tenant  for  Advertising  Purpose — ^Necessity  for 
Landlord's  Consent.— Under  Ky.  Stats.,  1903,  section  2292, 
providing  that,  unless  the  landlord  consents  in  writing,  a 
transfer  by  a  tenant  for  a  term  less  than  two  years  of  any 
interest  in  the  premises  shall  forfeit  the  lease,  a  lease  by  such 
a  tenant  of  a  wall  for  advertising  purposes,  without  the  land- 
lord's consent,  was  void  as  to  the  landlord;  and,  the  painting 
of  a  sign  upon  the  wall  by  the  sublessee  being  unlawful,  the 
sublessee  is  liable  to  the  landlord  for  his  damages.  Louis^ 
ville  Gunning  System  v.  Parks  532 

LEXJISLATIVB  DISTRICTS— 

Legislature — ^Apportioning  Membership  —  Constitutional  Law. — 
The  apportionment  of  the  State  into  senatorial  ciiRtricts  under 
Act  June  28.  1893  (Laws  1893,  p.  1204,  c.  235),  having  been 
accepted  for  thirteen  years  without  its  validity  being  ques- 
tioned, the  constitutionality  of  the  act  may  not  be  questionea 
on  the  ground  that  the  act  infringes  Constitution  section  €, 
providing  that  "all  elections  shall  be  free  and  equal,"  and 
section  31,  requiring  an  apportionnnent  as  nearly  equal  as 
may  be  of  senatorial  districts.    Adams,  etc.,  v.  Bosworth. .  61 

LICENSES — See  Municipal  Corporations,  17. 

1.  Occupation     Tax — Grocers — ^Uniformity. — ^Under     Constitution 

section  181,  allowing  license  taxes  on  trades,  occupations, 
etc.,  and  Ky.  Stats.,  1903,  section  3058,  subsection  2,  authoriz- 
ing cities  of  the  second  class  to  tax  grocers,  etc.,  the  tax 
must  apply  to  all  grocers  in  a  city;  and  hence  an  ordinance 
levying  a  tax  on  grocers  only  who  employ  delivery  wagons 
is  invalid.     City  of  Covington  v.  Dalheim,  etc 26 

2.  Same— Vehicles.— Ky.  Stats.,  1903,  section  3058,  subsection  2, 
authorizmg  cities  of  the  second  class  to  license  and  tax  cabs, 
wagons,  etc.,  and  *W1  other  vehicles  used  or  let  for  hire," 
does  not  authorize  a  city  to  tax  delivery  wagons  used  by 
grocers.     Idem 26 

3.  Hack  Lines — What  Constitutes. — That  defendant's  hacks  or 
other  similar  vehicles  regularly  met  railway  trains  at  a 
station,  and  for  hire  transported  passengers  in  that  town,  was 
not  the  operation  of  a  hack  line,  within  the  revenue  law  of 
March  15,  1906  (Acts  1906,  p.  200),  requiring  tne  payment  of 
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LICENSES— Continued— 

a  lioense  to  run  a  hack  line.    Comth.  V.  Walton 523 

4.  Statuces— Rules  of  Confltracticm--«Pttrpofle  of  AGt.-*-If  a  reason 
o««n  be  discovered  for  a  particular  construction  of  a  statute, 
especially  of  a  revenue  statute,  which  construction  would 
deprive  the  treasury  of  revenue,  such  construction  will  be 
discarded  in  flavor  of  one  that  will  apply  uniformly  to  all 
persons  engaged  in  the  same  calling*  and  so  as  to  raise 
revenue.     Ck)mth.  v.  Nunan  *. 698 

6.  Intoxicating  Liquors — ^Licenses — Statutory  Pro  vision  s-^^on- 
struction  of  Act. — ^Acts  1906*  p.  193,  chapter  22,  subdivision  4, 
requiring  licenses  from  wholesale  liquor  dealers,  provides 
that  "For  each  agency  in  this  State  established  by  resident 
brewers  or  resident  wholesale  dealers  in  domestic  beers  or 
malt  liquors,  *  *  *  «  lioensie  fee  shall  be  paid."  Held, 
That  the  fee  is  required  to  be  paid  not  only  for  each  agency 
in  the  State  established  by  resident  brewers,  but  must  also 
be  paid  by  each  resident  wholesale  dealer  in  domestic  beers 
or  malt  liquors.     Idem   698 

6.  Same. — ^Acts  1906,  p.  193,  chapter  22,  subdivision  4,  taxing 
certain  occupations,  does  not  include  in  the  general  provision 
enumerating  the  taxable  occupations  that  of  resident  whole- 
sale dealer  in  domestic  beers  or  malt  liquors,  but  it  is  in- 
cluded in  the  specific  description  in  a  later  section.  Held, 
That  the  general  description  yields  to  the  specific  one»  and 
the  latter  section  extends  the  foi*mer  so  as  to  include  such 
occupation.     Idem   698 

LIFE  INSURANCE— 

1.  Life  Policy — Mls^epresentations^— Evidence — Question  for  Jury. 
— ^In  an  action  on  a  life  policy,  defended  on  the  ground  that 
the  insured  had  misrepresented  the  extent  of  his  use  of 
intoxicants  evidence  held  to  support  &  finding  that  his  repre- 
sentations were  substantially  true  and  insufficient  to  defeat 
a  recovery.     Metropolitan  Life  Ins.  Co.  v.  Ford 49 

2.  Same.*r-An  insurer  issuing  a  life  policy  has  the  light  to  inform 
itself  of  the  habits  of  the  insured  with  respect  to  the  use  of 
intoxicants,  and  he  must  truthfully  give  the  information 
asked;  but,  unless  his  representations  are  substantially  un- 
true, they  are  not  misrepresentations  precluding  recovery  on 
the  policy.     Idem   50 

3.  Same — Application  for  Other  Insurance — ^Rejectton — Misrepre- 

sentations— Evidence. — An  insurer  defending  an  action  on  a 
life  policy  on  the  ground  that  the  insured  falsely  stated  that 
an  application  to  another  insurer  for  insurance  had  not  been 
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LIPB  INSURANCE— Continued- 
rejected  has  the  burden  of  proving  that  the  rejection  was 
ntade  known  to  the  insured  before  he  applied  for  the  policy 
sued  on;  there  being  no  rejection  until  knowledge  of  it  waa 
received  by  the  insured.    Idem   50 

4.  Same — Presumption. — ^In  the  absence  of  proof  that  an  insured 
knew  of  the  rejection  of  his  application  for  other  insurance  at 
the  time  he  applied  to  an  insurer,  it  will  be  presumed  in  an 
action  on  a  policy  issued  by  the  latter  that  his  answer  in 
the  application  that  applications'  for  other  insurance  had  not 
been  rejected  was  true.    Idem  50 

5.  Same — Misrepresentations — Evidence. — ^An  applicant  for  a  hie 

policy  etated  in  his  application  that  applications  for  other 
insurance  had  not  been  rejected.  The  application  was  dated 
July  18th.  He  had  applied  for  other  insurance  and  the  medi- 
cal examiner  on  July  3d  made  a  report  thereon,  rejecting 
the  risk.  It  was  not  shown  when  the  rejection  was  ordered 
made  by  the  insurer,  or  that  the  applicant  was  notified 
thereof.  Held  to  authorize  a  finding  that  the  applicant  did  not 
have  knowledge  of  the  rejection  of  his  application  for  other 
insurance,  and  that  his  statements*  were  not  misrepresenta- 
tions sufficient  to  defeat  a  recovery  on  the  policy.   Idem..  50 

6.  Same — ^Evidence — Instructions. — ^Where,  in  an  action  on  a  life 
policy,  defended  on  the  ground  that  insured  had  in  his  appli- 
cation falsely  stated  that  applications  for  other  insurance  aad 
not  been  rejected,  the  evidence  showed  that  an  application 
for  other  insurance  had  been  rejected  fifteen  days  before  the 
date  of  the  application,  but  did  not  show  that  he  had  been 
notified  of  the  rejection  prior  to  the  making  of  the  application, 
an  instruction  that  the  representations  in  the  application  as 
to  there  having  been  no  refusal  of  insurance  did  not  prevent 
a  recovery,  unless  insured  had  knowledge  of  such  refusal 
when  the  application    for   the   policy   sued    on   was    signed 

j         properly  submitted  the  issue.     Idem   50 

7.  New  Trial — Grounds — Cumulative  Evidence: — A  new  trial  after 

verdict  on  the  ground  of  newly  discovered  evidence  was 
properly  denied;  the  evidence  being  as  to  a  point  litigated 
and  cumulative.     Idem    51 

8.  Contracts — ^Legality — ^Fraud — Parties  in  Pari  Delicto. — ^Where 
a  life  policy  void  as  against  public  policy  because  the  bene- 
ficiary has  no  insurable  interest  in  the  life  of  insured,  so 
that  no  one  is  entitled  to  recover  on  it,  was  issued  on  in- 
sured's fraudulent  statement  in  the  application  that  the 
beneficiary  was  his  creditor  to  the  amount  of  the  policy,  and 
the  insurance  was  paid  to  the  beneficiary,  insured's  adminls- 
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trator  can  nat  recover  it  of  the  beneficiary,  on  the  ground 
that  he  holds  it  as  trustee  for  him;  insured  and  the  bene- 
ficiary having  both  participated  in  the  fraud,  and  there  being 
nothing,  outside  the  fact  that  he  could  not  write,  to  show 
that  Insured  was  imposed  upon  or  deceived.  Howe's  Bxr.  v. 
Griffin's   Admr 373 

9.  Insurance  —  Mutual  Insurance  Companies  —  Surplus  —  Lapsed 

Policy. — The  "surplus"  of  a  mutual  life  insurance  company 
belongs  equitably  to  the  policy  holders  who  contributed  to 
it  in  the  proportion  in  which  they  contributed  to  it.  Under 
section  88,  c.  690,  p.  1869,  Laws  1892,  of  New  York,  the  share 
of  a  policy  lapsed  for  non-payment  of  premium  (after  having 
been  in  force  three  years)  must  be  applied  to  the  purchase 
of  extended  insurance  unless  the  policy  holder  has  elected 
to  take  paid-up  insurance  therefor.  U.  S.  Life  Ins.  Co.  v. 
Spinks 405 

10.  Same — ^Extended  Insurance. — The  words  "dividend  additions" 
as  used  in  the  New  York  statute  refer  to  that  part  of  the 
premiums  charged  which  was  "loaded"  on  to  the  premium 
in  excess  of  its  share  of  expenses  and  losses  sustained.  Such 
additions,  and  the  earnings  thereon,  which  constitute  the 
"surplus,"  must  be  valued  and  applied  in  buying  extended  in- 
surance for  lapsed  policies  in  force  three  years  or  longer,  in 
the  same  way  that  the  '*reserve  of  the  policy  Is  required  to 
be  valued  and  applied  in  purchasing  such  extended  insur- 
ance.    Idem   405 

11.  Same — ^Valuing  Surplus. — Insurance  companies  must  keep 
accurate  accounts  with  their  policy  holders  as  classes,  failing 
which,  no  presumption  will  be  indulged  in  the  companies' 
favor  when  it  comes  to  valuing  and  applying  "surplus"  or 
"dividend  additions"  to  lapsing  policies.     Idem    405 

12.  Same — ^Dividends. — It  is  not  optional  with  the  directorate  of 
life  insurance  companies  not  purely  stock  companies, 
whether  they  will  declare  dividends,  or  to  what  etxent,  of  the 
so-called  surplus.     Idem   405 

(Syllabus  by  the  court.) 
On  rehearing  June  26,  1907. 

13.  Insurance  —  Liability  of  Insurer  —  Life  Insurance ^Extend- 
ed insurance — Dividend  Additions. — Laws  of  New  York  1892, 
p.  1969,  c.  690,  section  88,  requiring  the  application  of  the 
reserve,  on  a  policy  lapsed  after  being  in  force  three  full 
years,  to  the  payment  for  extended  Insurance,  and  providing 
that  "reserve"  should  include  "dividend  additions,"  meant 
that  the  surplus  on  a  lapsed  policy,  as  well  as  the  reserve 


Digitized  by 


Google 


894  INDEX  [Vol.  126. 

LiITe  Insurance — Master  and  Servant. 

LIFE  INSURANCE}— Continued— 

thereon,  should  be  applied  in  parchasiag  extended  Insurance 
in  oase  ot  lapse  after  a  policy  was  in  force  three  years, 
though  the  words  "dividend  additions"  may  have  meant  in  a 
technical  sense,  in  life  insurance,  additions  on  aoocnnt  of 
surplus  to  the  face  of  a  policy,  payable  at  death  while  the 
insurance  was  in  force.    Idem  406 

UQUOR  DBALBRS— See  Principal  and  Surety,  1  to  7. 

LIMITATION— See  Executors  end  Administrators,  2,  3,  4,  6,  6,  7,  8. 

LOCALr  OPTION— See  Intoxicating  Liquors. 

MALFEASANCEi-^ee  Office  and  Officer,  4. 

MASTER  AND  SERVANT— See  Railroads— Carriers. 

1.  Injuries  to  Servant— Actions — ^E«'vidence. — ^In  an  action  againet 
«  railroad  for  the  death  of  a  locomotive  engineer,  evidence 
examined,  and  held  to  warrant  the  refusal  of  a  peremptory 
instruction  for  the  defendant.  111.  Cent.  Ry.  Co.  v.  Sheegog's 
Admr 252 

2.  Death — Punitive   Damages — Grounds — Qross   Negligence. — Un- 

der Constitution  section  241,  providing  for  a  right  of  action  for  - 
the  death  of  a  person  caused  by  negligent  or  wrongful  act, 
and  the  express  provisions  of  Ky.  Stats.,  1903,  ch.  1,  section 
6,  where  a  railroad  was  guilty  of  gross  negligence  in  running 
a  defectively  equipped  train  over  an  unsafe  track  at  a  hi^h 
rate  of  speed,  it  was  proper  to  submit  to  the  Jury  the  question 
of  punitive  damages.    Idem  252 

8.  Removal  of  Causes — ^Proceedings— Duty  of  Courts. — Where  a 
petition  is  filed  for  the  removal  of  a  case  to  the  Federal  court, 
it  is  the  duty  of  the  Judge  of  the  State  court  to  determine 
from  the  petition  and  record,  whether  or  not  there  Is  pre- 
sented a  Federal  case,  and,  if  so,  he  should  remov>3  it  to  tne 
Federal  court,  and  that  court  should  near  the  proof  on  the 
Jurisdictional  facts,  and  determine  whether  the  State  or  Fedr 
eral  court  has  jurisdiction.    Idem 263 

4.  Statutes — Pleading  Private  Acts. — Civil  Code  Prac,  section 
119,  provides  that,  "in  pleading  a  private  statute,  it  snail  be 
sufficient  to  refer  to  it  by  stating  its  title  and  the  day  on 
which  it  became  a  law."  Held,  That  a  petition  fOr  the  re> 
moval  of  a  case  to  the  Federal  court  was  defective,  which  did 
note  state  the  title  of  a  private  statute,  nor  its  contents,  but 
merely    the    petitioner's    condusicms    as    to    its    contents. 


Digitized  by 


Google 


Vol.  126.]  INDEX.  896 

Master  and  Servant. 

MASTER  AND  SERVANT— Continued- 
Idem    268 

5.  Leases — ^Liablllty  of  Lessor. — ^Undsr  Constitution  section  203, 

providing  that  no  corporation  shall  lease  6r  alienate  any 
franchise  so  as  to  relieve  the  franchise  or  property  held  there- 
under from  the  liability  of  the  lessor  or  lessee,  contracted  or 
incurred  in  the  operation  of  the  franchise,  or  any  of  its  privi- 
leges, a  railroad  which  had  received  a  franchise  from  the 
State  could  not  by  lease  exempt  itself  from  responsibility 
for  the  torts  of  itself  and  lessee.    Idem 253 

6.  Same — Liability  of  Lessor  to  Lessee's  Servant—While  the 
lessor  of  a  railroad  is  not  liable  to  the  employee  of  the  lessee 
for  tcTts  of  the  lessee  resulting  from  the  negligent  operation 
and  handling  of  its  trains  and  the  general  management  of  the 
leased  property,  it  is  liable  to  them  for  an  injury  resulting 
from  the  negligent  omission  of  a  duty  owed  to  the  public, 
such  as  the  proper  construction  of  the  road.    Idem 253 

7.  Statutes — Expression  of  Subject  in  Title — ^Act  Relating  to 
Courts.-^Acts  1906,  p.  249,  c.  23,  Is  entitled  an  act  to  amend 
Ky.  Stats.,  1903,  section  964,  by  addition  thereto  subsection 
"a,"  called  section  964a.  The  added  section  authorizes  a 
special  term  of  court  to  be  held  in  another  county  of  a  judi- 
cial district  when  a  regular  term  is  being  held  within  the  dls^ 
trict,  and  an  additional  section,  designated  as  ''subsection  2, 
declares  that  tne  regular  judge  shall  have  the  right  when 
engaged  in  holding  any  regular  or  special  term  of  court  in 
any  county  to  cause  an  appointment  of  a  special  judge  under 
the  act  to  hold  any  regular  or  special  term  of  the  circuit 
court  then  about  to  be  holden  in  any  other  county  in  such 
judictal  district.  Held,  That  the  whole  amendment,  including 
the  subsection,  applied  to  the  same  subject,  and  that  ^ne 
amendment  was  not  therefore  invalid,  as  containing  matter 
not  expressed  in  the  title.    Idem 591 

8.  Same — Partial  Invalidity. — Such  subsection  2    (section  2522), 

even  if  invalid^  as  not  within  the  title,  Is  separable,  and 
does  not  <afFect  the  validity  of  the  first  section  of  the  amend- 
ment.    Idem    591 

0.  Judgee— Appointment — ^De  Facto  Judge — Objections — ^Waiver. 
— ^Where  a  special  term  at  which  a  case  was  tried  was  regu- 
larly called  by  the  circuit  judge,  and  no  objection  was  made 
to  the  assignment  of  the  case  for  trial  at  that  term,  and  no 
exception  was  taken  to  the  action  of  the  court  in  trying  the 
case,  the  judge  who  presided  was  at  least  a  de  facto  officer, 
and  defendant  could  not  thereafter  object  to  the  validity  of 
his  appointment.    Idem  591 
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MASTER  AND  SERVANT-^Cantinued— 

10.  Nature  of  Relation. — The  relation  of  master  and  servant  is 
created  by  contract,  and  imposes  reciprocal  lights,  duties, 
and  obligations.    L.  &  N.  R.  R.  Co.  v.  Pendletor/s  Admr..605 

11.  Same — Duty  to  Furnish  Safe  Appliances  and  Place  for  Work. 
— ^It  is  the  duty  of  the  master  to  provide  reasonably  safe 
premises  and  appliances  for  the  servant'^  use.    Idem <)05 

12.  Negligence — Care  Required  as  to  Trespassers. — ^A  trespasser, 
or  volunteer,  who  is  injured,  can  not  recover  from  the  owner 
of  the  premises,  unless  the  injury  is  inflicted  after  his  peril 
is  discovered.     Idem    -....605 

13.  Injuries  to  Servant — ^Deviation  from  Regular  Employm^it. — 
Where  a  person  employed  by  a  railroad  a»  car  inspector 
voluntarily  undertook  without  authority,  the  work  of  assist- 
ing a  switching  crew,  the  relation  of  master  and  servant  was 
temporarily  suspended.     Idem   605 

14.  Same — Creation  of  Relation — ^Implied  Contract. — ^The  mere 
knowledge  and  implied  consent  of  an  agent  in  charge  of 
railroad  yards,  who  saw  an  employe  of  the  company  leave 
his  regular  employment  as  car  inspector  and  assist  a  switch- 
ing crew,  did  not  create  by  implication  of  law  the  relation 
of  master  and  servant  between  the  employe  and  the  com- 
pany while  he  was  engaged  in  that  work.    Idem 605 

15.  Railroad  —  Death  of  Brakeman — ^Negligence — Rules.  —  Dece- 
dent, a  brakeman  in  defendant's  employ,  was  directed  to 
assist  in  taking  cars  from  a  siding,  and  while  between  two 
cars,  standing  six  or  eight  feet  apart,  inspecting  the  coupling 
air  hose,  was  killed  by  other  cars  being  shoved  against  one 
of  the  standing  cars  with  great  force,  cind  without  notice  to 
decedent.  Held,  That  defendant  waA  negligent  in  permitting 
euch  operation,  notwithstanding  an  unpublished  rule  or  cus- 
tom of  the  company  that  the  switch  engine  had  the  right  of 
way  over  all  others  in  the  yard,  and  that  it  was  not  the  duty 
of  those  in  charge  of  it  to  give  notice  of  ita  movements  to. 
other  crews  in  the  yard,  who  were  required  to  protect  them- 
selves.   L>.  &  N.  R.  R.  Co.  V.  Herndon's  Admr 589 

16.  Administrators — Public  Administrator — ^AppoIntment— Corpor- 
ations.— Under  Ky.  Stats.,  1903,  section  457,  providing  that 
the  word  "person"  may  extend  and  be  applied  to  corporations, 
the  court  was  authorized  by  section  3903,  providing  for  the 
appointment  of  some  discreet,  fit  person;  to  act  as  public  ad- 
ministrator, to  appoint  a  corporation  to  that  ofilce,  which 
was  organized  under  section  606,  providing  that  such  corpor- 
ations are  authorized  to  act  as  guardian,  executor  or  admin- 
iatrator.     Idem    590 
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MASTE3R  AND  SERVANT— Continued— 

IT.  — Same — ^Right  to  Sue. — Where  an  action  for  death  was 
brought  by  a  corporation  which  had  been  appointed  public 
administrator,  and  the  petition,  in  addition,  alleged  that  in- 
testate died  a  resident  of  H.  county,  Ky.,  and  that  on  a  speci- 
fied day  plaintiff  was  appointed  by  the  county  court  adminis- 
trator of  his  estate,  and  thereupon  qualified  *as  such  adminis- 
trator as  required  by  law,  and  had  acted*  as  such  ever  since, 
etc.,  such  allegation  sufficiently  showed  a  special  appointment 
of  plaintiff  as  administrator  of  decedent's  estate.    Id«m...590 

18.  Same — Qualification. — ^An  allegation  that  plaintiff  had  duly 
qualified  as  intestate's  administrator  raised  a  presumption 
that  plaintiff  had  taken  the  necessary  oath.    Idem 590 

19.  Pleading — Capacity  to  Sue — ^Demurrer. — Civil  Code  Prac,  sec- 
tion 92,  provides  that  a  special  demurrer  is  an  objection  to  a 
pleading  which  shows  that  the  court  has  no  jurisdiction  of 
the  defendant  or  of  the  subject  of  the  action,  or  that  plaintiff 
has  no  legal  capacity  to  sue,  and  that  such  grounds  of  objec- 
tion are  waived  unless  specified  by  demurrer  thereto,  except 
the  objection  to  the  jurisdiction  of  the  court  over  the  subject 
of  the  action.  Held,  That  a  general  demurrer  to  a  petition  by 
an  administrator  for  wrongful  death  was  insufficient  to  raise 
the  objection  that  it  had  not  sufficient  capacity  to  sue. 
Idem  590 

20.  Court© — Special  Judges — Constitutional  Provisions. — Consti- 
tution section  136,  declaring  that  the  General  Assembly  shall 
provide  by  law  for  holding  circuit  court  whenever  for  any 
cause  the  judge  shall  fail  to  attend,  or  can  not  properly  pre- 
side, authorizes  the  General  Assembly  to  provide  for  a  special 
judge  in  the  case  named,  and  does  not  limit  its  right  to 
provide  for  special  judges  in  other  emergencies,  and  was 
therefore  not  violated  by  Acts  1906,  p.  249,  c.  23,  amending 
Ky.  Stats.,  1903,  -section  964,  authorizing  the  holding  of  a 
special  term  in  another  county  of  a  judicial  district  while 
a  regular  term  was  being  held  in  a  county  of  the  same  dis- 
trict.    Idem 590 

MEASURE  OF  DAMAGES— «ee  Railroads,  6,  7. 

MINERAL  WATEaiS— 

Subterranean    Flow  —  Diversion  —  Injunction  —  Adequacy    nr 

Legal     Remedy.  —  An     owner     of     land     who     opened     a 

street     and     acquiesced     in     the     act     of    the     Leglsltaure 

establishing    a    town    owns    the    soil    of    the    street    sud- 

vol.  126—57 
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MINERAL  WATERS— Continued— 

ject  to  the  public  easement  to  use  the  street  for  municipal 
purposes,  and  he  may  enjoin  tne  town  from  putting  down  a 
well  in  the  street  to  strike  the  vein  of  mineral  water  supply* 
ing  a  well  on  his  land,  not  for  the  purpose  of  obtaining  water 
merely,  but  to  supply  the  mineral  water  free  to  all,  the 
attempt  of  the  town,  being  an  attempt  to  take  the  owner's 
property  for  public  use,  without  compensation,  and  a  Judg- 
ment for  damages  affording  inadequate  relief.  Hamby  ▼.  City 
Dawson    Springs    461 

MINES  AND  MINERALS— See  Mineral  Waters. 

MISCONDUCT  OF  COUNSELr-See  Sftles,  6. 

MISTAKE  OF  LAW-^See  Office  and  Officer,  1. 

MUNICIPAL  CORPORATIONS— See  Criminal  Law.  3,  4,  5. 

X.  Town  Marshals^-Liability  on  Bond — ^Acts  Colore  Officii.— K7. 
Stats.,  1903.  section  3690,  requires  a  town  marshal  to  execute 
a  bond  under  which  for  any  lawful  arrest  or  assault  on  any 
person  in  making  an  arrest,  he  and  his  sureties  shall  be  liable 
to  the  person  so  injured.  By  section  4,  Ky.  Stats.,  the  widow 
of  any  person  killed  by  the  wanton  or  malicious  use  of  fire- 
arms may  have  an  action  against  the  person  doing  the  killing. 
Held,  That  where  a  marshal  arrested  a  person  for  a  misde- 
meanor, and  then  unnecessarily  and  maliciously  killed  the 
arrested  person  while  under  arrest,  his  widow  might  maintain 
an  action  on  the  bond.  Orowbarger,  etc.,  y.  U.  S.  Fidelity 
ft  Guaranty  Co.,  etc 118 

2.  Amount  of  Lability.— Ky.  Stats,,  1903.  section  3752,  having 
provided  that  in  an  action  on  such  a  bond  the  recovery 
•agahist  the  principal  and  surety  shall  not  be  limited  to  the 

I  penalty  in  the  bond,  the  amount  of  plahatifF's  recovery  was 
not  limited  to  the  penalty.    Idem  118 

8.  Same — ^Damages. — ^While  plaintiff  might  recover  punitive  dam- 
ages against  the  principal  in  the  bond,  only  compensatory 
damages  could  be  recovered  of  the  surety.    Idem 119 

4.  Same— Pleading — ^Petition. — In  an  action  on  a  marshal's  bond, 
though  the  petition  admitted  that  the  authorities  of  the  town 
had  made  no  record  showing  an  aceptance  rt  the  bond,  it 
having  alleged  in  substance  that  the  bond  was  required  of 
the  marshal  by  the  council,  that  it  was  duly  executed,  and  that 
it  was  duly  approved  and  accepted  by  the  town  council,  and, 
in  addition,  an  attested  copy  of  the  bond*  obtained  of  uie 
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MUNICIPAL  CORPORATIONS— Continued- 
proper  authorities  of  the  town,  having  been  filed  with  and 
niAde  a  part  of  the  petition,  as  againet  a  demurer,  there  was  a 
sufficient  showing  of  acceptance.    Idem  119 

6.  Police  Power— Regulating  Hitching  of  Horses  In  Streets.— A 
town  haci  a  right,  in  the  exercise  of  its  police  power,  to  pass 
an  ordinance  forbidding  persons  from  leaving  horses  hitched 
or  unhitched  in  the  streets  or  alleys  of  the  towa.  Wejls  v. 
Town  of  Mt.  Olivet  131 

6.  Same — City  Council — Place  of  Meeting — ^Failure  to  Designate 
by  Ordinance. — ^Ky.  Stats.,  section  3696,  provides  that  "all 
meetings  shall  be  held  within  the  corporate  limits  of  the 
town  at  such  place  as  may  be  designated  by  ordinance,  and 
shall  be  public."  Held,  That,  where  the  trustees  had  not 
adopted'  an  ordinance  fixing  a  place  of  meeting,  the  members 
might  assemble  at  some  convenient  and  accessible  place  with- 
in the-  corporate  limits  of  the  town.    Idem  131 

7.  Sajne — Governmental  Powers — Discretion    as    to    Exercise,— 

Under  the  powers  granted  boards  of  trustees  of  towns  of  the 
sixth  class  by  Ky.  Sbats.,  1903,  section  3704,  providing  for  the 
passage  of  ordinances  and  police  regulations,  they  are  invested 
with  «k  large  discretion  relating  tx>  the  adoption  of  ordinances, 
and  the  courts  will  sustain  them,  unless  it  affirmatively  appears 
that  they  are  unreasonable  or  violative  of  the  statutes  or  Con- 
stitution.    Idem   131 

8.  Same — Ordinances — ^Reasonableness. — ^Where  an  ordinance  is 
not  inherently  defective  as  violating  the  Constitution  or  stat- 
utes, a  person  attacking  it  upon  the  ground  that  it  is  illegal, 
unfair,  unreasonable,  or  oppressive  must  affirmatively  show 
that  as  applied  to  him  it  is  unreasonable,  unfair,  or  oppres- 
eive.     Idem    131 

9.  Police  Power — ^Fire  Ordinance. — The  police  power  of  a  munic- 
ipality to  enact  ordinances  for  the  safety  of  the  public,  etc., 
includes  the  right  to  enact  reasonable  ordinances,  rules  and 
regulations  to  prevent  the  spread  of  fires  and  lor  the  protec- 
tion of  property  within  the  corporate  limits.  Tilford,  Bldg. 
Inspector,   v.   Belknap    , 244 

10.  Same — ^Delegation  of  Governmental  Power. — ^A  municipal  ordi- 
nance providing  that  no  frame  building  sha.!!  be  erected, 
moved  or  remodeled  within  the  city  until  the  owner,  archi- 
tect or  agent  shall  have  obtained  permission  in  writing  from 
all  parties  owning  permanent  brick  or  stone  structures  within 
a  radlys  of  sixty  feet  of  the  proposed  structure,  was  upcon- 
stitutional,  as  a  delegation  of  governmental  power  to  private 
citizens.     Idem » 244 
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11.  Constitutional  Law — Due  Process  of  Law — Eqiial  Protection 
of  Law. — Such  ordinance  was  also  unconstitutional  as  depriv- 
ing the  owners  of  frame  structures  of  the  equal  protection 
of  the  laws  and  of  their  property  without  due  process  of 
law.      Idem    244 

12.  Ordinances — Reasonableness. — ^A  municipal  ordinance  prohib- 
iting the  erection,  removal  or  remodeling  of  a  frame  building 
within  sixty  feet  of  a  brick  or  stone  structure  without  the 
consent  of  the  owner  of  .the  latter  was  void  for  unreasonable- 
ness.    Idem   244 

13.  Franchises — ^Authorlty  to  Grant — Sale. — Under  Constitution 
section  164,  providing  that  a  city  may  sell  franchises  at  pub- 
lic sale  to  the  highest  and  best  bidder  for  a  term  not  exceed- 
ing 20  years,  a  city  has  no  power  to  grant  a  franchise  without 
offering  the  same  at  public  sale.  Moberly  v.  Richmond  Telp. 
Company    .' 369 

14.  Same — Conditions. — ^A  city  may  annex  any  lawful  condition 
to  the  exercise  of  a  franchise  granted  to  a  public  service 
corporation,  which  condition  becomes  a  part  of  the  contract 
under  which  it  is  thenceforth  used.     Idem 369 

15.  Same — ^Telephones — Regulation  of  Rates. — ^Where  a  city 
granted  a  franchise  for  the  operation  of  a  telephone  line,  it 
was  competent  to  provide  as  a  condition  that  the  rates  for 
service  to  citizens  should  not  exceed  a  schedule  fixed  in  the 
ordinance,  or  any  future  ordinance  properly  adonted.  Idem. 369 

16.  — Telephones — Franchise — ^Limitation  of  Charges — Construc- 
tion.— ^Where  an  ordinance  granting  a  telephone  company  a 
franchise  to  operate  within  a  city  prescribed  that  the  com- 
pany ahould  not  charge  toll  in  excess  of  a  schedule  contained 
In  the  ordinance,  such  schedule  was  limited  to  service  with- 
in the  city,  and  did  not  preclude  the  corporation  from  charg- 
ing an   extra  r&te  for  connections  outside  the   city  limits. 

4        Idem    370 

17.  Intoxicating  Liquors — ^License  Tax — Ordinances. — ^An  ordi- 
nance fixing  a  license  tax  for  the  sale  of  intoxicants  is  not 
invalid  for  failing  to  specify  the  purpose  for  which  the  tax  Ib 
levied.    City  Mt.  Sterling  v.  King 526 

18.  Council — Special  Mieeting»— Ordinances.— Since,  except  in  legis- 
lation involving  contract  rights,  legislative  bodies  are  inde- 
pendent of  their  predecessors,  and  may  amend  or  repeal 
existing  >aws  at  pleasure,  and  since  Ky.  Stats..  1903,  seetiofD 
3502,  authorizes  special  meetings  of  councils  in  fourth  class 
cities,  and  councils  may  do  anything  at  special  meetings  they 
may  do  at  regular  meetings,  an  ordinaace  of  such  a  city. 
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providing  no  ordinance  or  by-law  shall  be  amended  except  at 
a  regular  meeting,  is  invalid.     Idem   526 

19.  Special  Charter— Implied  Repeal. — The  legislation  for  the  in- 
corporation and  government  of,  cities  of  the  first  class 
adopted  pursuant  to  Constitution,  1891,  sections  166,  167,^ 
requiring  the  General  Assembly  to  provide  by  general  laws! 
for  the  government  of  cities,  etc.,  is  in  lieu  of  existing  legis- 
lation on  the  subject,  and  repeals  by  implication  a  speciax 
charter  given  to  a  city  of  the  first  class.    Parsons  v.  Breed..759 

20.  Same — Officers — Public  Works — Chief  Engineer— Ky.  Stats., 
1903,  section  2810,  providing  that  each  executive  board  Ox 
cities  of  the  first  class  may  appoint  a  chief  of  each  depart- 
ment und€r  its  control,  and  empowering  the  board  of  public 
works  to  appoint  a  chief  engineer,  adopted  in  obedience  to 
Constitution,  1891,  sections  166,  167,  requiring  the  General 
Assembly  to  provide  by  general  laws  for  the  government  oi 
cities,  etc.,  repeals  the  special  charter  of  Louisville,  creating 
the  office  of  print;ipal  engineer,  providing  for  the  manner  of 
filling  it,  and  its  term.    Parsons  v.  Breed  759 

21.  Same — Removal  of  Engineer. — The  office  of  chief  engineer  is 
created  by  Ky.  Stats.,  1903,  section  2810,  empowering  the 
board  of  public  works  in  cities  of  the  first  class  to  appoint 
a  chief  engineer,  and  the  officer  is  a  chief  of  a  department 
under  the  control  of  the  board  of  public  works,  and  removable 
by  it  without  notice  and  without  cause.    Idem 75if 

22.  Officers — Tenure — ^Removal. — ^Where  neither  the  Constitution 
nor  the  statutes  fix  the  term  of  office,  the  appointee  holds  at 
the  pleasure  of  the  appointing  power,  though  it  attempts  co 
fix  a  definite  term.     Idem  759 

23.  Board  of  Public  Works — Chief  Engineer — Term  of  Office. — 
The  board  of  public  works  of  a  city  of  the  first  class,  created 
by  Ky.  Stats.,  1903,  section  2824,  and  empowered  by  section 
2810  to  appoint  a  chief  engineer,  has  no  power  to  appoint  a 
chief  engineer  for  a  fixed  term,  but  he  is  removable  at  the 
pleasure  of  the  board.    Idem 759 

NEGLIGENCE) — See  Death  by  Wrongful  Act — Master  and  Serv- 
ant, 11,  12,  13— Railroads,  13,  21. 

NEW  TRIALS— See  Criminal  Law,  7— Sales,  5. 

1.  Newly  discovered  Evidence  —  Cumulative  Evidence.  —  In  an 
action  against  a  railway  company  for  the  death  of  a  pedes- 
trian at  a  crossing,  a  witness  testified  that  she  saw  him  near 
the   crossing,    and   then   went   into   the   house,   and    shortly 
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the  train  passed.  Another  witness  testified  that  he  saw  the 
pedestrian,  that  he  stopped  and  looked  up  and  down  the 
track,  and  that  the  witness  walked  about  8  or  10  feet,  when 
the  train  rushed  by.  Held,  that  the  evidence  of  the  lattek 
witness  was  merely  cumulative,  and  not  IndispenEMible  to 
recovery  by  plaintiff,  and  a  new  trial  on  the  ground  of  newly 
discovered  evidence  that  the  latter  witness'  testimony  was 
false  was  properly  refused.  L.  ft  N.  R.  R.  Co.  v.  Ueltschi's 
Admr 556 

2.  Same. — ^A  new  trial  will  not  be  granted  to  enable  the  de- 
feated party  to  introduce  new  evidence,  unless  the  reasons 
why  It  should  be  done  «re  strong,  and  it  is  made  to  appear 
with  reasonable  certainty  that  Injustice  will  result  unless  the 
relief*  is  granted.     Idem 556 

S.  Appeal — Effect  as  to  Motion  for  New  Trial. — ^Where,  pending 
an  appeal  by  a  party  against  whom  a  Judgment  has  been 
rendered,  he  discovers  within  the  time  allowed  by  law  a  cause 
for  opening  the  Judgment  in  the  lower  court,  he  will  not  be 
denied  the  right  to  do  so  because  he  is  prosecuting  an  appeal 
Idem   550 

NON-RESIDENTS— See  Taxation,   3,   i. 

NUISANCE— See  Railroads  11,  12,  1".  16,  17. 

OCCUPATION  TAX— See  Licenses. 

OFFICE  AND  OFFICERS  —  See  Appeals,  3  —  Municipal  Corpora- 
tions, 1,  2,  3,  4,  20,  21,  22,  28. 

1.  States — Officers — Recovery  of  Money  Paid  Under  Mlf^take  of 
Law. — ^Where  an  agent  of  the  Auditor  of  State  gave  his  whole 
time  in  good  faith  to  the  collection  of  license  fees  due  the 
State,  pursuant  to  the  direction  of  the  Auditor,  and  the  State 
received  the  benefit  of  the  work  and  expenses  and  paid  a  just 
compensation  for  the  services  rendered,  the  State  could  not 
recover  the  sum  paid  on  the  ground  that  it  was  paid  under  a 
mistake  of  law,  without  accounting  to  the  agent  for  the  ex- 
penses and  services  rendered.    Comlth.  v.  Barker 200 

2.  Same — Actions — Counterclaim. — A  defendant  In  an  action  by 
the  State  may  maintain  a  counterclaim,  though  an  action 
against  the  State  will  not  Ife,  for  the  reason  that  a  citlien 
cannot  sue  the  State  without  its  consent.    Idem 200 

S.  Pleading — CounterclaiuL — A  counterclaim  is  an  independent 
action,  and  every  allegation  necessary  to  constitute  an  inde- 
pendent action  Is  necessary  to  constitute  a  good  counterclaim. 
Idem   200 
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4.  Appeal  —  Remand  —  New  Trial  —  Counterclaim. — ^A  defendant 
may  set  up  a  counterclaim  after  a  judgment  in  his  favor  has 
been  reversed  on  appeal  and  the  cause  remanded  for  new 
trial.     Idem   200 

6.  Offenses — Usurpation  of  Office. — Defendant  was  not  guilty  of 
usurpation  of  office  within  Ky.  Stats.,  1903,  sec.  1364,  making 
it  an  offense  for  any  person  to  hold  any  office  after  his 
election  thereto  shall  have  been  declared  illegal  by  a  court 
of  competent  jurisdiction,  or  to  usurp  any  office  established 
by  law,  where,  though  his  election  to  the  office  of  road  supers 
visor  was  not  legal,  he  was  put  into  it  by  the  fiscal  cjourt, 
and,  though  he  retained  possession  and  exercised  the  duties 
of  the  office  after  the  fiscal  court  had  declared  the  office 
vacant,  there  had  never  been  a  judicial  determination  that 
the  election  was  illegal  by  a  court  of  competent  Jurisdiction. 
Eubank  v.   Comlth 348 

6.  Officers — ^De  Facto  Officers — Acting  Under  Invalid  Election. — 
A  person  assuming  the  duties  of  supervisor  of  roads,  by  vir- 
tue of  a  void  election  by  the  fiscal  court,  and  discharging  the 
duties  of  the  office  with  the  acquiescence  of  the  court,  even 
after  the  office  bad  been  declared  vacant  and  another  su- 
pervisor elected,  is  an  officer  de  facto.  Henry,  &c.  v  Comlth. 
357 

7.  Counties — County  Board — Criminal  Responsibility  of  Members. 
— ^The  members  of  a  county  fiscal  court,  in  allowing  the 
claim  of  a  de  facto  supervisor  of  roads  against  the  county 
acted  in  a  judicial  or  quasi  judicial  capacity,  and  were  not 
criminally  liable  for  an  error  of  judgment,  departure  from 
sound  policy  or  an  act  contrary  to  law,  where  they  acted 
honestly  and  with  good  motives. 

ORDINANCES — See  Municipal  Corporations. 

PARTY  WALLS— 

LHibillty  of  Adjoining  Owner  for  Use. — A  person  who  uses  a  waU 
erected  on  the  dividing  line  by  the  owner  of  an  adjacent  lot 
should  pay  a  reasonable  and  fair  price  for  the  use  thereof 
estimated  as  of  the  time  the  user  takes  place,  even  though 
neither  he  nor  his  vendor  was  a  party  to  the  erection  of  the 
wall,  and  made  no  agreement,  express  or  implied,  concerning 
It    Spauldlng.  &c.  v.  Qrundy .510 

PWiPBTUITIBS— «ee  WilU,  6. 
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Pleading— Prin<5ipal  and  Surety. 
PLEADING — See  Carriers,  19-— Master  and  Servant,  4— Rallroada. 

4. 

POLICE  POWER— See  Railroads,  14,  15,  16,  17. 
POOL  RIOMS— See  Criminal  Law,  6. 
PRESCRIPTION — See  EJasements,  1.   2. 
PRESUMPTIONS— See  Easements,  3. 
PRIMARY  ELECTION— See  Election. 

PRINCIPAL  AND  SURETY— See  Husband  and  Wife,  1.  2.  3.  i. 

1.  Action  on  Bond — ^Defense  by  Surety — Conclusiveness  of  Judg- 
ment Against  Principal. — Sureties  on  a  liquor  dealer's  boi*4 
are  not  estopped,  in  an  action  thereon,  from  showing  thxt 
their  principal  had  not  violated  the  law,  even  though  - 
penal  proceedings  against  him  he  confessed  his  guilt,  or  was 
convicted  of  the  offense.    City  of  Paducah  v.  Jones 809 

2.  Intoxicating  Liquors  —  Bonds  of  Dealers  —  Actions  on  —  Suffi- 

ciency of  Evidence. — In  a  suit  by  the  city  on  a  bond  con- 
ditioned that  the  principal  will  conduct  his  liquor  buslnesv 
in  a  legal  manner,  evidence  examined,  and  held  to  warrai 
the  finding  that  the  clerk  who  made  the  illicit  sales  was  actiu/ 
entirely  for  himself  and  that  his  acts  were  never  ratified  by 
the  principal.     Idem 809 

S.  Same — Admissibility  of  Evidence. — In  an  action  by  tlie  city 
on  a  bond  conditioned  that  the  principal  will  conduct  his 
liquor  business  in  a  legal  manner,  evidence  showing  that  the 
principal's  clerk,  who  illicitly  sold  on  Sunday,  had  sold 
liquor  with  the  knowledge  of  the  principal  on  previous  Sun- 
days, is  admissible,  since  it  tends  to  show  whether  or  not 
the  selling  on  the  Sunday  in  question  was  within  the  scope 
ot  tne  clerk's  employment  or  by  the  consent  of  the  principal. 
Idem   809 

*.  Same — Offenses — ^Wrongful  Acts  of  Agent — E:mployer'8  Liabil- 
ity.— An  employer,  irrespective  of  his  instructions  or  direc- 
tions may  be  proceeded  against  criminally  for  the  act  of  his 
clerk  or  agent,  who,  within  the  scope  of  his  employment, 
sells  or  furnishes  liquor  in  violation  of  law.    Idem 810 

5.  Same — Ordinance — Power  to  Enact — Requirement  of  Bond. — 
Under  Ky.  Stats.,  1903,  section  3058,  giving  city  councils  the 
light  to  license,  tax,  and  regulate  the  sale  of  liquor,  the  Pa- 
ducah council  had  the  power  to  pass  an  ordinance  requiring 
an  applicant  for  a  liquor  license  to  execute  a  $1,000  bond. 
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PRINCIPAL  AND  AGENT— Continued—  , 

with  good  sureties  thereon,  conditioned  th&t  the  applicant 
will  conduct  his  liquor  business  in  a  legal  manner,  since  the 
requirement  is  reaflonable  and  proper,  and  has  a  tendency  to 
compel  an  observance  of  the  law.    Idem 310 

6.  Same — ^Actions  on  Bond — ^Defenses. — ^In  an  action  by  the  city 
on  a  bond  conditioned  th&t  the  principal  will  conduct  his| 
liquor  business  in  a  legal  manner,  the  amount  of  damages 
created  by  the  violation  of  law  does  not  enter  into  the  case, 
fiince,  if  the  conditions  of  the  bond  have  been  broken,  the 
sureties  are  liable  for  the  sum  stipulated  therein.    Idem.. 810 

7.  Same. — ^In  such  an  action,  payment  of  the  fine  imposed  upon 
the  principal  in  criminal  proceedings  for  the  violation  of  law 
will  not  satisfy  the  bond.    Idem 810 

QtTESTION  FOR  JURY— See  Carriers,  13,  14  17— Gifts,  6— Life 
Insurance,  1 — ^Railroads,  21 — Telegraphs,  1. 

RAILROADS — See  Carriers — ^Master  and  Servant 

1.  Eminent  Domain  —  Compensation  —  Taking  of  E^:itire  Tract. — 
The  inconvenience  resulting  from  the  loss  of  a  home  and  in 
moving  ie  not  a  proper  element  of  damage  in  a  condemna- 
tion proceeding  by  a  railroad  company.  Madiscmville  H.  & 
E.  R.  R.  Co.  V.  Ross 138 

2.  Same. — Under  Ky.  Stats.,  1903,  section  839,  relating  to  con- 
demnation proceedings  by  railroad  companies,  providing  that 
either  party  may  appeal  to  the  circuit  court  by  executing  bond 
9A  in  other  cases,  and  that  upon  payment  to  the  owner  of  dam- 
ages and  costs  a  railroad  company  may  take  possession  ot 
the  land,  but,  when  an  appeal  is  taken,  it  shall  not  be  entitled 
to  take  possession  until  it  shall  have  paid  into  court  the  dam- 
ages assessed  and  all  costs;  payment  of  damages  and  costs 
into  court  is  not  an  abandonment  of  an  appeal  from  the  de- 
cision of  the  circuit  court.    Idem 138 

8.  Fires — Contributory  negligence. — The  owner  of  land  adjoining 

a  railroad  violates  no  duty  to  it  by  allowing  his  land  to 
grow  up  with  grass,  weeds  or  brush.  L.  &  N.  R.  R.  Co.  v. 
Beeler    328 

4.  Pleading — ^Facts  or  Evidence. — ^In  an  action  against  h  railroad 
fMsmpany  for  negligently  burning  plaintiff's  orchard,  defendant 
was  not  required  to  plead  that  its  engines  were  screened,  as 
required  by  Ky.  Stats.,  1903,  sections  782,  790;  such  fact  being 
mere  evidence  relevant  to  the  question  of  defendant's  negli- 
gence.    Idem   328 

5.  Fires — Question  for  Jury. — In  an  action  against  a  railroad  for 
burning  plaintiff's  orchard,  evidence  held  sulficient  to  require 
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the  denial  of  a  peremptory  instiniotton  tiff  defendant    Iden» 
328 

6.  Same — ^Damages — Bxceaslveneas.— ^Plaintiff's  orchard  ocmtaixr 
ing  800  or  900  trees,  was  injured  by  fire  negligently  set  one 
by  defendant  railroad  oompany.  One  of  defendant'^  wit* 
nesses  testified  that  the  damage  amounted  to  $2.50  a  trea 
Soon  after  the  burning  the  railroad  company  had  two  persons 
assess  the  damage,  who  found  It  to  amount  to  12,461.  though 
there  was  other  proof  for  defendant  placing  the  amount  con^ 
siderpbly  lower.  Held,  that  a  verdict  for  $2,000  was  not  ex- 
cessive.     Idem 32f^ 

7.  Same — Measure  of  Damages. — In  an  action  against  a  railroad 
company  for  injuries  to  plaintiff's  orcharif  by  fire,  the  measure 
of  damages  was  the  reasonable  value  of  the  trees  destroyed 
and  the  difference  in  value  of  those  injured  before  and  after 
the  Injury,  and  not  the  difference  In  value  of  the  whole  farm 
before  and  after  the  fire.    Idem 32f 

8.  Appeal — Exclusion  of  Evidence — Prejudice. — ^Where,  In  an  ac- 
tion against  a  railroad  for  injury  to  plaintiffs  orchard  by  firo^ 
the  difference  in  the  evidence  with  reference  to  the  damages 
in  the  end  lay  in  the  fact  that  some  of  the  witnesses  placed  a 
lower  value  on  the  fruit  trees  than  others,  defendant'  vnm  not 
prejudiced  by  the  court's  erroneous  exclueion  of  evidence  am 
to  the  value  of  the  entire  farjn  before  and  after  the  injury,  as 
a  circumstance  bearing  on  the  value  of  the  trees  destroyed 
end  Injured.     Idem 32$ 

9.  Fencing  Right  of  Way. — ^The  duty  of  a  railroad  company  under 

Ky.  Stats.,  1903,  section  1790,  to  construct  a  fence  half  th« 
distance  of  the  division  line  between  the  right  of  way  and 
the  land  of  an  adjoining  owner,  when  the  landowner  has  conr 
etructed  a  fence  for  the  other  half,  is  limited  by  sections 
1791,  1792,  1795,  1784,  so  that  the  land  must  be  improved,  or» 
if  unimproved,  must  be  Inclosed  on  the  other  three  sides^ 
and  the  company  must  be  notified  in  writing  to  construct  its 
fence;  which  facts  must  appear  in  a  complaint  bused  oa 
failure  to  construct  such  fence.  Parrlsh  v.  L.  ft  N.  R.  R. 
Co 633 

10.  Same — Construction  of  Cattle  Guards. — Under  Ky.  Stats., 
1903,  section  1793,  providing  that  a  railroad  company  shall 
construct  cattle  guards  at  terminal  points  of  fencing  ''anr' 
stnicted  along  lie  line,  except  at  points  where  such  line  i^  <*^t 
required  to  be  fenced  on  both  sides,  and  at  public  crossingsu 
it  cannot  bf^  required  to  erect  cattle  guards  except  at  pAints 
where  und-^r  the  fencing  law  the  construction  of  fencing  may 
be  required,  nor  till  such  fencing  has  been  erected.    Idem.  .MS 
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11.  Operation  —  Regulations — ^VlolaUons — Indicftment. — ^An  indict- 
ment charging  a  railroad  company  with  running  its  trains 
through  an  Incorporated  town  at  an  unreasonable  rate  of 
speed  and  without  the  customary  warning  signal  charges  a 
public  nuisance.    Gin.  N.  O.  &  T.  P.  Ry.  Co.  v.  Comlth 712 

12.  Same. — To  find  a  railroad  company  guilty  of  committing  a 
public  nuisance  by  running  Its  trains  through  an  incorporated 
town  at  an  unsafe  rate  of  speed  without  signals  at  a  cross- 
ing therein,  it  is  necessary,  not  only  to  prove  an  habitual 
rapid  running  of  the  trains,  but  also  that  such  running  was 
without  necessary  warnings  to  avoid  injuring  those  using  the 
crossing.      Idem 712 

13.  Same — ^Negligence. — The  rapid  running  of  a  train  over  the 
streets  or  crossings  of  a  town,  which  will  render  unavailing 
signals  that  may  have  been  given  of  its  approach,  is  evidence 
of  negligence,  entitling  a  person  injured  thereby  to  recover 
damages.     Idem 712 

14.  Same — Municipal  Corporations — Police  Power — Regulation  of 
Trains. — Ky.  Stats.,  1903,  section  786,  requiring  every  railroad 
company  to  sound  the  whistle  and  ring  the  bell  outside  of 
incorporated  cities  at  least  50  rods  from  a  crossing,  and  to 
give  such  signals  in  cities  as  the  legislative  authorities 
thereof  mfly  require,  confers  on  municipalities  the  exclusive 
power  to  determine  by  ordinance  what  signals  shall  be  giveu 
therein  by  trains  running  through  their  corporate  limits, 
whether  on  the  streets  or  crossings.     Idem 712 

15.  Same. — ^Under  Ky.  Stats.,  1903,  section  3074,  authorizing  towns 
of  the  sixth  class  to  enact  police  regulation  not  conflicting 
with  the  general  laws,  a  town  of  the  sixth  class  may  require 
a  railroad  company  to  use  such  reasonable  precautions  as  to 
the  speed  of  its  trains  in  approaching  a  crossing  or  passing 
through  its  limits  as  may  be  needful  for  the  safety  of  the 
public.    Idem  713 

16.  Same — Evidence — Admissibility. — Where,  on  a  trial  of  a  rail- 
road company  for  committing  a  public  nuisance  by  running 
its  trains  through  an  incorporated  town  at  an  unsafe  speed 
without  giving  warning  at  public  crossings,  the  evidence 
showed  that  it  stationed  a  watchman  at  a  crossing,  it  was 
proper,  as  bearing  on  its  good  faith,  to  show  that  it  placed 
the  watchman  there  pursuant  to  a  requirement  of  the  rail- 
road commissioners,  though  the  commissioners  exceeded  their 
authority.     Idem    713 

17.  Same — Evidence — Sufllclency. — On  a  trial  of  a  railroad  com- 
pany for  committing  a  public  nuisance  by  running  Its  trains 
through   an   incorporated  town  at  an   unsafe  speed   without 
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giving  warning  at  a  crossing,  evidence  held  to  require  an 
acquittal,  though  the  trains  were  run  at  an  unreasonable  rate 
of  speed.    Idem 713 

18.  Actions  for  injuries  on  Tracks — ^Negligence — Questions  for 
Jury. — ^In  an  action  against  a  railway  company  for  the  neg- 
ligent killing  of  plaintiff's  Intestate  while  on  defendant's  track, 
evidence  considered,  and  held  sufficinet  to  go  to  the  jury. 
Rader's  Admx.  v.  L.  &  N.  R.  R.  Co 722 

19.  Operation — Care  Required  as  to  Trespassers. — Failure  of 
those  in  charge  of  a  train  to  give  warning  of  a  railroad  train 
passing  through  a  city  or  town  or  approaching  a  crossing  is 
negligence  of  the  greatest  degree,  and  such  failure  will  render 
the  company  liable  for  injury  caused,  even  to  a  trespasser. 
Idem   722 

20.  Railroad  company  Is  liable  for  an  Injury  done  to  a  tres- 
passer, &9  well  as  to  a  person  lawftilly  upon  its  track,  if  his 
peril  was,  or  by  the  exercise  of  that  character  and  degree 
of  care  required  in  operating  railroad  trains  might  have  been, 
discovered  in  time  to  prevent  or  avoid  injury  to  him.    Idem 

, 722 

21.  Same — Actions  for  Injuries — Negligence — Questions  for  Jury. 
— ^Where  a  railroad  company  has  knowledge  of  a  trespasser 
or  licensee  on  its  tracks  or  notice  of  their  expected  and 
probable  presence,  the  rate  of  speed  may  be  negligent  as  to 
them,  and  whether  it  is  negligence  Is  a  question  for  the  jury. 
Idem   722 

REPLEVIN— 

1.  Redelivery  Bonds — Liabilities. — Civil  Code  Practice,  section 
388,  provides  that  in  replevin,  if  the  property  had  been 
delivered  to  the  plaintiff,  and  the  defendant  claims  a  re- 
turn thereof,  judgment  for  the  defendant  may  be  for  the 
return  of  the  property  or  its  value  if  the  return  can  not  be 
had  and  damages  for  the  taking  and  withholding  the  same. 
Held,  That,  where  a  plaintiff  suing  for  the  possession  of 
property  gave  a  bond  to  secure  the  performance  of  the  judg- 
ment and  was  given  possession  of  the  property,  If  defendant 
neglected  on  obtaining  a  judgment  to  have  the  damages  for 
the  withholding  of  the  property  determined  in  that  action,  he 
is  barred  of  any  action  therefor  on  the  replevin  bond.  Mounts 
V.  Murphy  803 

2.  Same  —  Actions  —  Right  of  Actions. — Where  plaintiff  gave  a 
bond  to  perform  the  judgment  of  the  court  and  obtain  pos- 
session of  the  cattle,  and  the  defendant  secured  judgment 
for  the  return  of  the  cattle,  or,  if  this  could  not  be  had.  for 
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tiieir  value  when  taken,  and  the  cattle  were  bo  injured  when 
returned  as  to  be  reduced  in  value,  the  defendant  may  recover 
in  an  action  on  the  bond  for  the  difterence  in  the  value  of 
the  cattle  when  received  and  when  returned.    Idem 803 

RIGHT  OF  WAY — See  Easements,  4,  5,  6 — Eminent  Domain. 

REMOVAL  OF  CAUSES— See  Master  and  Servant,  3,  4. 

SALES— 

1.  Warranties — Right  of  Action. — A  warranty  is  a  matter  of  con- 
tract, and  strangers  to  the  contract  have  no  right  of  action 
upon  it.     Berger  v.  Standard  Oil  Co 155 

2  N*»§rHfir*»tice — Dangerous  Substances — Liability  of  Manufacturer. 
— Where  a  manufacturer  or  seller  of  an  article  is  negligent 
in  its  composition  or  sale,  so  that  injury  results  not  to  the 
vandee,  but  to  a  stranger,  the  general  rule  is  that  the  seller 
is  lYot  liable  unless  either  the  article  is  an  imminently  dan- 
gerous one,  or  the  seller  has  knowledge  of  its  defects,  and 
that  they  are  such  as  to  endanger  life  or  property  of  on» 
who  has  no  notice  of  the  defects.    Idem 15o 

3.  bame  —  Knowledge  by  Manufacturer  of  Defect.  —  An  action 
ftgainst  a  manufacturer  of  an  article  which  is  so  defective  as 
to  endanger  life  or  property  of  one  who  has  no  notice  of  the 
defect  by  a  person  other  than  the  vendee,  is  founded  on  de- 
ceit, land  the  scienter  must  be  laid  as  to  the  deceit  to  sup- 
port   it.     Idem    155 

4.  Same — Precautions  Against  Injury. — In  an  action  .igainst  a 
manufacturer  of  defective  lubricating  oil  by  another  than  the 
vendee  thereof  for  injuries  caused  by  its  explosion,  there 
could  be  no  recovery  if  the  injured  person  could,  by  the  ex- 
ercise of  ordinary  care,  have  learned  of  the  defective  quality 
of  the  oil  so  as  to  have  prevented  his  Injury  from  Its  use. 
Idem     1£  5 

5.  New  Trial  —  Grounds  —  Newly  Discovered  Evidence. — That  a 
witness  who  would  testify  to  a  fact  germane  to  the  issues 
was  not  discovered  imtil  after  the  trial  is  not  ground  for  a 
new  trial,  when  it  appears  that  he,  or  others  to  prove  the 
same  fact,  might  with  ordinary  diligence  have  been  discovered 
before  the  trial.    Idem  165 

6-  Trial — Argument  of  Counsel — Matters  Immaterial  to  Issues.— 
In  an  action  against  the  manufacturer  of  defective  lubricat- 
ing oil  for  injury  caused  therefrom,  it  was  not  error  for 
the  court  to  exclude  remarks  of  counsel  in  his  argument  as 
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Sales^-^tatuteP,  Code  and  ConstltaUon. 

SALE3S — CJontinued — 

to  wbat  he  bad  tbou^rbt  ^Qd  done  in  regard  to  having  the  oil 
analyzed.    Idem  155 

SHrr  OFF — See  Judgments,  4. 

STATUTES,    CODE   AND    CONSTITUTION    CITED    AND    CON- 
STRUED. 
Kentucky  Statutes:  Pa«e 

Section        4— Actions    123 

Section        6— Actions    92.  266.  689 

Section    186— Licenses    719 

Section    439 — ^Process    488 

Section    457 — Construcrtion  of  Statutes 600 

Section    459 — Construction  of  Statutes 541 

Section    469 — Construction  of  Statutes 651 

Section    474 — Contracts    485 

Section    571 — Corporations    636 

Section    606,  611 — Corporations    599 

Section    782— Corporations    331 

Section    785— Corporations    182 

Section    786 — Corporations    719 

Section    790 — Corporations    332 

Section    836 — Corporations    143 

Section    839 — Corporations    144 

Section    884— Costs    5 

Section    964  964a — Courts   602,  603 

Section  1141 — Crimes   and   Punisliments 10 

Section  1202— Crimea  and  Punishments 537 

Section  1471— Elections   116 

Section  1475 — Elections    629,  633 

Section  1540 — Elections   150 

Section  1552— Elections    631 

Section  1577 — Elections   629 

Section  1585a — Elections   189 

Section  1581— Elections   193 

Section  1596a  subsec.  5 — Elections   117 

Section  1792,  1707— Homesteads    694 

Section  1726— Sheriffs    693 

Section  1789,  1795— Railroads    641,  642 

Section  2030 — Guardian  and  Ward   579 

Section  2066— Heirs  and  Devisees  316 

Section  2127— Husband  and  Wlfp 829 

Section  2241,  3244— Juries    521 

Section  2622— LJmiUtion    , 710 

SecUon  2543— Limitation  709 


Digitized  by 


Google 


Vol.  X26.]  INDEX.  9X1 

Statutes  Code  and  ConstitutloQ  Cited,  && 

STATUTES,  CODE  AND  CONSTITUTION,  ftc^Cpntinuad— 

Section  2555— Local  Option    102.  148 

Section  2556,  2657,  2566,  2559— Local   Option 14,  148 

Section  2572— Intoxicating  Liquors  . , 280,  285 

Section  2721— Wills    666 

Section  2810 — Municipal  Corporations    763 

Section  2824 — Municipal  Corporations   766 

Section  2984a — Municipal  Corporations   165 

Section  3058 — Municipal  Corporations 813 

Section  3449 — Municipal  Corporations   48 

Section  3483 — Municipal  Corporations   771 

Section  3502 — Municipal  Corporations   529 

Section  3690 — Municipal  Corporations 127 

Section  3696 — Municipal  Corporations    134 

Section  3704 — Municipal   Corporations .135,  720 

Section  3748 — Office  and  Officers 745 

Section  3251,  3752— Office,  and  Officer 122,  12* 

Section  3839,  3847,  3849 — Personal   Representatives 654 

Section  3847 — Personal  Representatives   650 

Section  4020 — Revenue   and   Taxation 72,  111,  214 

Section  4022 — Revenue   and   Taxation    214 

■     Section  4023,  4064— Revenue    and    Taxation 651 

Section  4053 — ^Revenue   and   Taxation 651 

Section  4085 — Revenue   and   Taxation 673 

Section  4129,  4131,  4147 — Revenue   and   Taxation 796 

Section  4120 — ^Revenue   and   Taxation 651 

Section  4160 — ^Revenue   and   Taxation 652 

Section  4241 — Revenue    and    Taxation 78,  653 

Section  4313,  4344 — ^Roads   and   Passways    360 

Section  4348 — Roads   and   Passways    662 

Section  4427,  4437— Schools    197,  199 

Section  4401 — Schools    39 

Section  4702,  4704 — Treasury    Warrrants 327 

Section  4825,  4839— Wills    92 

Civil  Code- 
Section      19—    486,  490 

Section      29—   471 

Section      92—   : 601 

Section      96 —   490 

Section     11^—   269 

Section    184—   804 

Section    214,  269—   473 

Section    366—   484 

Section    483—   37 

Section    486,    487—    38 
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statutes,  &c.— Schools  and  School  Districta. 

STATUTES,  &c.— CJonUnued— 

Section     606—   831 

Section    619 —  6 

Section     734,  748,  759—  571,  572 

Criminal  Code — 

i  Section     122—  • 350,631 

J  Section    124 —  189 

'  Section    136—   190 

Section    281—   460 

Section     335,  339.  352    459 

Section     348,    349    V42 

Kentucky  Constitution — 

Section      13—   545 

Section      48,    50 —  553 

Section       51—    603,  838 

Section      59,    159    778 

Section      61 — ' * 152 

Section     128— 840 

Section    132—   839 

Section    136 —   602 

Section     164—   372 

Section     170 —   392 

Section     181—   167 

Section    227—   745 

Section     241—   92.  265.  687 

SCHOOLS  AND  SCHOOL  DISTRICTS— 

1.  Creation  of  New  Districts. — ^Under  Ky.  Stats.,   1903,  section 

4427,  providing  that  the  boundary  of  a  school  district  can 
not  be  changed,  unless  notice  in  writing  shall  be  given  to  the 
trustees  of  the  districts  to  be  aftected,  and  section  4437, 
creating  the  trustees  of  school  districts  a  body  politic  and 
corporate,  with  authority  to  contract  in  their  name  as  trus- 
tees, etc.,  a  notice  by  a  county  superintendent  of  his  purpose 
to  make  a  new  district  out  of  territory  Included  in  existing 
districts,  directed  to  the  trustees  of  the  districts  aftected, 
and  served  on  the  chairman  of  ,the  respective  trustees,  was 
sufficient.  Givlden,  County  Supt.,  v.  Trustees  School  Dis- 
trict No.  54 194 

2.  Same — Decision  of  School  Officers — Review. — ^The  determina- 
tion of  the  cases  of  extreme  emergency  within  Ky.  Stats., 
1903,  section  4428,  providing  that  no  school  district  estab- 
lished shall  include  less  than  forty-five  pupil  children,  except 
in  cases  of  extreme  emergency,  is  confided,  in  the  first  in-* 
stance,  to  the  county  superintendent,  who  acts  judicially,  and. 
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Schools  and  School  Districts. 

SCHOOLS  AND  SCHOOL  DISTRICTS— Continued— 

in  case  he  errs,  an  appeal  may  be  prosecuted  to  the  superin- 
tendent of  public  instruction,  and  when  these  officials  have 
determined  that  an  extreme  emergency  exists,  the  courts  can 
not  interfere  unless  the  power  to  act  did  not  exist  for  want  of 
notice  required  by  section  4427,  or  unless  the  power  was 
manifestly  abused.     Idem    ; 194 

8.  Same.— Ky.  Stats.,  1903,  section  4428,  prohibits  the  establish- 
ment of  school  districts  including  less  than  forty-five  pupil 
children.  The  county  superintendent  of  a  county  created  a 
new  school  district  out  of  territory  included  within  three  ex- 
isting  districts.  One  of  the  existing  districts  had  a  school 
population  of  over  eighty,  and  after  the  change  it  had  forty- 
three  pupil  children  within  the  district  and  three  children  of 
a  resident  of  the  district,  who  were  outside  of  the  district. 
Held,  That,  «s  the  domicile  of  the  children  was  prima  facie 
the  domicile  of  the  parent,  the  three  children  must  be  in- 
cluded in  the  census  of  the  district,  and  thereby  make  the 
number  of  pupil  children  in  the  district  more  than  forty- 
five.     Idem    195 

4.  Judgment  —  Conclusiveness  —  Election  'Contest.  —  A  decision 
against  an  election  contestant  does  not  conclude  him  from 
asserting  the  contestee's  ineligibility  in  a  subnequent  action 
to  recover  the  office,  where  the  Supreme  Court  on  appeal  in 
the  contest  refused  to  pass  on  that  question.  Wilson  v. 
Tye 34 

6.  Officer — Usurpers — ^Action  to  Remove — ^Why  May  Maintain. — 
Under  Civil  Code  Fraction,  section  483,  authorizing  the  Com- 
monwealth or  a  person  entitled  to  an  office  to  prevent  usur- 
pation by  an  action,  section  484,  requiring  the  Common- 
wealth's attorney  to  bring  the  action  against  a  usurper  of  a 
county  office,  If  no  other  person  be  entitled  thereto,  etc.,  and 
section  487,  providing  that  on  the  removal  of  a  usurper  the 
person  adjudged  entitled  thereto  shall  be  placed  in  posses- 
fiion,  if  the  action  be  instituted  by  him — one  In  possession 
of  an  ofllice,  though  a  usurper,  may  not  be  removed  at  the 
suit  of  another  claimant  unless  such  clftimani;  shows  him-^ 
self  entitled  to  the  office.    Idem  34 

6.  Same  —  County  Superintendent  —  Tenure.  —  Under  Kentucky 
Statutes,  1903,  section  4401,  fixing  the  tenure  of  the  county 
superintendent  of  common  schools  until  his  successor  is 
elected  and  qualified,  and  providing,  in  case  of  contest,  the 
superintendent  of  public  instruction  may  recognize  one  of 
the  contestants  sb  the  officer  until  the  contest  is  settled, 
vol.  126—68 
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Schools  and  Scbool  Di«trictB*--8tFeet  Improvement 

SCHOOLS  ANJD  SCHOOL  l»SVRICT8— OODtitlUied^ 

the  ooQrts  lutvlac  tdecided  ceivteslee  was  etocted  over  con- 
testant ADA  «he  haWng  ^uaUflecL  tbe  Sta4>e  wperiateDdent 
hMflFing  recocalaed  ber  Jioht  to  the  offloe^  aeod  ooateatant 
liaviBff  aHBrendered  ti&a  offioial  jreoords  to  her,  he  was  ex- 
chidAd  from  the  <Qffioe  a^d  mar  not  sue  to  remove  her  from 
offlcQ,  though  she  he  ino||g],ble.    Idem.. ,..34 

SLANDiR-^ 

1.  Ahsotate  Privllege^-JiidMal  PNioeadiiigB.-^  Tiitness  while 
testifyj^  under  lOath  ia  a  oonrt  ol  Justice  Is  not  suhject  to 
pBosecwtion  for  sianeer  £or  aaj  sUtenrant  that  he  may  make 
upon  the  enl^ect  under  ocmslderatlen.  Sehree  v.  Thomp- 
son  223 

2.  Same— Questkm  of  Law.— Wliether  words  otherwise  actionable 
as  defamatory  ere  prlvllesed  Is  a  question  of  law  for  the 
decision  of  tbe  court,  dependini:  upon  the  oircumstanoea  of 
their  uttenmce  9r  pubUoatlon.    Idem 223 

(EVIBCIAL  JUDQB— See  Carlrers,  20. 

8TATUTES^-*See  Judieial  XHstriets— Master  And  Servant^  78. 

BTRSfiT  IMPROVBMCINT^ 

1.  Paved  Streets— "ileecBistnictloii"—"Repaic."— -Where,  after  a 
street  which  had  been  paved  with  asphalt  at  the  expense  of 
^tttthug  owners  had  fallea  Into  disrepaii:,  the  city  passed 
an  ordlJianoe  direotlBg  that  It  be  reconstructed  with  asphalt 
pai^ement  la  accordance  with  the  ordinance,  ia  so  far  as  it 
related  to  resunfacing  streets  with  asphalt  paving,  so  that 
the  entire  imprevemeat  consisted  merely  of  relaying  a  new 
three-inch*  asphalt  surface   on   tbB  original   macadam  base, 

*        without  disturbing  the  same,  fhe  work  did  not  constitute  a 

\        reoonstrnotlon  of  ttke  street,  but  was  x  mere  repair  thereof. 

for  which  the  city  was  solely  responsible.    City  of  Covington, 

etc.,  V.  Bullock,  etc. 236 

S.  Statutory  ProvWbons.— Ky.  Stats.,  1903,  section  3449,  author- 
ises the  common  council  of  cities  of  the  third  class  to  pass 
onllnances  requiring  the  inuurovement  of  ^ttreets  and  aUeys 
iby  grading,  etc^any  portion  thereof,  not  less  In  length  than 
cne  bhK^,  «tc.  Held,  That,  where  property  .is  so  4BJtnaied  that 
it  to  Impraotleable  to  divide  the  territory  including  it  into 
squares  or  blocln,  or  lay  off  streets  or  alleya.  the  council 
aSiay,  neswtthsAess,  order  the  tapsovemeDi  ol  the  ^idevalks, 
curbing,   etc.,  providing  the   improvements  are  not  less   in 
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STRETBT  IMPROVEMENT— Continued— 

Inngtk  tluuL  ran  <ordlnargr  idnck.  Boasd  of  Govneil  of  inrank- 
for  V.  BrlBian   , 477 

$,  flaatt— Block  — Wi»t  CooBtiti^B --r  How  Determined. -»- Ky. 
Stats.,  1903,  aectlon  3449,  authorizes  the  jcommen  council  of  a 
<3lty  of  the  thirxl  class'  to  pass  ordiaiokoes  requiring  the  in- 
pnotvement  of  streets  wmd  alleys  hy  j^ra<liiig,  etr.,  any  iiortion 
thereof  net  lees  in  lengtih  than  one  lolnck.  He^d,  That,  in  ihe 
Absence  of  a  stotutory  oafinition  d  what  cesistii^ites  a  iuiock, 
itU  length  is  a  otteation  of  fact  to  iie  detemilncd  trom  the 
SYioenoe.     ideon 478 

4.  Plea<teg.*.nJiii48in«9it  on  Pleadtngs-HflnbrnissioQ— <k>Bseiit  that 
Answer  be  ^aken  as  True.— Under  Civil  Code  Prae.,  eection 
366,  providing  that  plajtautlft  shsll  be  entitled  to  a  trial  'In  an 
equitable  action  at  the  first  term  after  the  Fummons  has 
been  served,  etc.,  if  no  issue  of  lact  be  made  by  the  ptoad- 
ings,  or  if  plaintifC  consent  that  the  statements  of  the  answer 
may  tsie  taken  as  true,  tfaje  Averments  of  an  answer  will  net 
be  taken  as  true  unless  plaintifE  consents  in  terms  that  they 
shall  be  so  taken,  and  a  motion  by  plaintifE  to  submit  does 
sot  have  this  eOect.    Idem   47B 

5.  Action  to  Enforce  Lien — Counterclaim—JDaBiagee. — in  en  ac- 

tiou  hy  a  -city  to  enforce  a  lien  on  delendant's  lands  for 
street  InipBovoments,  oonslstihg  <of  a  sidewalk,  etc.,  a  Jcounter- 
claim  setting  aip  Chat  In  oonstmcting  the  Impcovoments  the 
fiontnactor  did  not,  as  required  lyy  the  ordinance,  make  the 
flame  dn  fr«nt  of  the  defendant's  land,  but  entered  thweon. 
and  CDnatmetad  tbB  sidewalk  entirely  on  the  bmd,  encroach- 
lag  thereon  -for  the  purpose,  «nd  thereby  dama^ng  defend- 
ant's property,  etc.,  presented  a  good  defenee  and  nsntitled 
defendant  to  pnove  damago,  if  any,  to  his  property  by  reason 
of  the  taking  and  injury  ioomplalned  of.    Idem 478 

fiTJBROGATION— 

a.  PiQrment  of  ilelKt— lights  of  finrety. — PUdnttfT's  testatrix  and 
her  hiiaband  sold  certain  land  :by  title  ibouA,  taking  several 
jiotes  ^  payment  of  the  price,  with  F.  as  surety.  X)n  the  day 
After  the  notes  were  execnted,  F.  «paid  testatrix  the  amount 
of  the  Arat  two  motee,  which  were  thereupoh  assigned  to  him 
without  recourse,  and  F.  thereafter  sold  the  notes  to  defend" 
ants.  NothlBg  more  was  Bver  paid  en  <the  reiaalnlng  notes, 
and  testatdz  sued  .to  reooncer  the  amount  tteceat,  and  to  sub- 
ject the  land  to  the  payment  of  tbe  judgment.  Held,  fmnder 
the  Tide,  that  «ubvfig8tioii  can  not  be  invotod  mntil  Sutt  satis- 
lactitan  of  the  -odeinal  ooreditior's  d^t,  defe&dmtB  wove  not 
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Subrogation — ^TaxatioiL 

SUBROGATION— Continued—  * 

subrogated  to  testatrix's  rights  as  to  the  notes  so  assigned 
for  the  purpose  ot  tiaving  them  declared  a  prii>r  lien  on  the 
land  to  the  testatrix's  remaining  notes  unpaid.  McClure's 
Bxr.  V.  King,  etc 675 

2.  Jb)stoppei — ^Representations. — Under  the  rule  that,  in  order  to 
work  an  estoppel,  Jthe  representations  relied  on  must  be  plain 
and  positive,  and  such  as  would  mislead  a  person  of  ordinary 
prudence,  testatrix  was  not  estopped  to  claim  a  prior  lien  on 
certain  land  for  the  pasrment  of  purchase-money  notes,  be- 
cause her  husband,  acting  as  her  agent,  stated  to  defendants 
that  the  first  two  notes  which  had  been  paid  by  the  surety 
thereon  end  assigned  to  him,  and  were  about  to  be  trans- 
ferred to  defendants,  "were  all  right"    Idem 675 

SUPERSEDEAS— See  Appeals,  2,3. 

SURETIES— See  Municipal  Corporations,  3 — Subrogation,  1 — 
Principal  and  Surety. 

TAXATION — See  Commerce— Executors  and  Administrators,  6, 
7 — ^Judgments,  1. 

1.  Municipal  Property. — A  city's  fire  apparatus,  electric  light 
plant,  poles,  wires,  a  house  and  lot,  and  other  property  used 
for  public  purposes,  are  not  liable  for  State  and  county  taxes. 
Comth.  V.  City  Paducah  77 

2.  Same — ^Assesemenu — ^In  a  proceeding  \^der  the  express  terms 
of  Ky.  Stats.,  1903,  section  4241,  for  the  assessment  for  taxes 
of  omitted  property,  on  the  Commonwealth's  appeal  from  the 
county  court's  holding  that  none  of  the  property  was  taxable, 
the  circuit  court  properly  refused  to  assess  the  portion  it 
held  liable  to  taxation;  its  certificate  that  that  portion  was 
liable  being  sufficient  to  warrant  the  county  judge  in  assess- 
ing it.    Idem  77 

8.  Personal  Property  of  Non-resident. — ^Where  a  non-resident 
establishes  a  business  in  the  State  and  manages  it  by  resi- 
dent agents,  money  in  bank  and  debts  due  it,  accumulated 
from  the  business,  are  taxable  under  Ky.  Stats.,  1903,  section 
4020,  declaring  all  personal  property  situated  in  the  State 
eubject  to  taxation.    Comth.  v.  R.  G.  Dun  ft  Co.  108 

4.  Asseesment— Franchises — CorpcHration — Statutory  Provisions — 
'  Repeal.— Act  of  1898  (Ky.  State.,  1903,  section  2984a),  con- 
ferring on  the  city  assessor  of  cities  of  the  first  and  second 
classes  authority  to  assess  the  franchises  of  oorporations^ 
was  repealed  by  Adts  1906,  p.  83,  c.  22,  entitled;  "An  Act  r^ 
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Taxaticm.  ^ 

TAXATION— CJontinu«d— 

lating  to  revenue  and  taxation,"  the  purpose  of  which,  as 
indicated  by  its  context  and  supported  by  its  title,  was  to 
reduce  into  one  all  the  previous  acts  bearing  on  the  subject, 
and  providing  that  all  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereliy  repealed  except  certain  named  acts,  and  ^ 
that  all  franchises  except  those  exercised  in  cities  of  the 
first  class  are  to  be  valued  and  assessed  by  the  State  board 
of  valuation  and  assessment,  and  hence  the  assessor  of  a 
city  of  the  second  class  has  no  power  to  assess  for  taxation 
the  franchise  of  corporations.  City  Covington  v.  Cov.  &  Cln. 
Bridge  Co 163 

6.  Property  Liable — Property  of  Non-resident  in  Hands  of  Resi- 
dent Trustee. — Constitution  section  172  provides  that  all  prop- 
erty not  exempt  shall  be  assessed  for  taxation  at  its  fair  cash 
value.  Ky.  Stats.,  1903,  c.  108,  section  4020,  provides  that  '^all 
real  aDd  personal  property  within  the  State  *  *  *  shall  be 
subject  to  taxation,  unless  the  same  be  exempt  from  taxation 
by  the  Constitution  ♦  ♦  ♦"  Section  4022  provides  that  "for 
the  purpose  of  taxation  real  estate  shall  include  all  lands 
within  this  State,  and  improvements  thereon;  and  personal 
estate  shall  include  every  other  species  and  character  of 
property,  that  which  is  tangible  as  well  as  that  which  is 
intangible."  Section  4058  requires  that  a  trustee  list  prop- 
erty held  by  him  in  such  capacity  in  the  name  of  the  real 
owner.  Held,  That  notes,  bonds  and  other  securities  owned  by 
non-residents,  but  in  the  hands  of  a  resident  fiduciary  for  the 
purpose  of  controlling  and  investing,  are  taxable  at  the  place 
of  his  residence.    Higgins  v.  Comth 211 

6.  Exemptions — Charitable  Institutions. — ^A  corporation,  whose 
sole  object  is  to  provide  a  suitable  home  for  the  destitute 
widows  and  orphans  of  deceased  members  of  a  certain  secret 
flociety  of  the  State,  is  an  "institution  of  purely  public  char- 
ity," within  the  meaning  of  Constitution  section  170,  and  its 
property  is  exempt  from  taxation.  Widows*  and  Orphans' 
Home  of  O.  F.  v.  Comth 386 

7.  Bank  Deposits. — ^While  a  bank'  may  credit  a  customer's  de- 

posit on  his  overuue  paper  held  by  the  bank,  the  money 
belongs  to  the  customer,  and  is  subject  to  his  checks  until  the 
bank  exercises  this  right;  and.  until  this  is  actually  done, 
the  money  is  taxable  in  the  depositor's  hands  as  if  he  owea 
nothing  to  the  bank.    Comth.,  by,  etc.,  v.  Wathen 573 

8.  Corporate  Stock — Assessment. — Corporate  stock  subject  lo 
assessment  for  taxiation  should  be  listed  at  its  market  value, 
which   includes   the   face   and   premium   values.     Comth.   v. 
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atetle  670 

ft.  Same.— -Undtr  Ky.  Steta.,  If03,  seeUon  4t«5<.  pFOVkUns  that 
property  of  ectfpMratiaBB  shall  be  aaaesacd  te  tb^  mame  of  the 
corporaUoB,  awl  so  losg  aa  it  pays  the  taxes  the  8to«khoklers 
^  shall  not  he  reKpilred  to  list  their  shares,  the  Oomomftwealth 
I  must  first  proceed  against  the  corporation,  aad  where  ifl  seeks 
to  list  corporate  stock  in  the  hands  of  stoelchoMerB  it  must 
snow  that  it  flist  proceeded  acainst  tie  corponEtlon.  or  it 
will  he  presumed  tliat  the  corporation  listed  its  property  as 
required  by  law.    Idem  670 

10,  Collection— By  "Law."— The  term  by  "law,"  as  used  in  Ky. 
Stats.,  1003,  section  4129^  providhig  that  the  slertff  shaH  be 
collector  n  all  taxes,  unless  the  payment  thereof  is  by  !sw 
directed  to  be  made  to  some  officer,  means  a  statute,  pud 
dees  AC"  include  an  order  of  tiae  fiscal  eosrt.  Comth^  for 
Use,  etc.,  V.  Wades  Admr 791 

11.  Same — Appointment  of  Goilectors  —  Special  AsseeemeBts. — 
Under  Ky.  Stats.,  1903,  section  4131,  authorising:  the  county 
court  where  there  is  no  sheriff  to  appoint  a  collector  of  all 
taxes  due  the  State,  county^  or  taxiss  districts,  or  a  separate 
collector  for  money  due  tbe  State,  county,  etc.,  authorised  to 
be  collected  by  the  sheriff,  only  one  collector  may  be  ap- 
pointed to  collect  the  taxes  for  any  division,  and^  where  one 
is  appointed  to  collect  county  revenue,  another  can  not  be 
appointed  to  collect  aome  special  assessments  therein. 
Idem    791 

IS.  Seme — Duties  of  Collecrtors. — The  collectors  authorised  to  be 
appointed  take  the  place  of  the  sheriff  and  fill  his  office  so 
far  as  the  collection  of  revenue  is  concerned,  and  it  is  tiielr 
duty  to  collect  eil  taxes  levied  and  collectible  for  that  year, 
whether  State  or  county,  regular  or  special.    Idem 791 

13.  Same — Legality  of  Appointment — Collector  of  Special  Taxes. 
— ^A  nomination  by  the  fiscal  court  of  a  collector  of  a  special 

1       tax  is  void.     Idem   791 

14.  Same— Liability  on  Official  Bond.— Under  Ky.  SUts.,  1903, 
section  4147,  providing  that  if  the  sheriff  or  collector  of 
revenue  without  reasonable  excuse  fails  to  pay  to  any  person 
entitled  thereto  the  amount  due  upon  any  daim  allowed  by 
the  fiscal  court  and  payable  out  of  the  taxes  levied  by  it.  If 
collected  or  collectible  by  him,  he  and  his  sureties  shall  be 
liable  therefor,  where  a  special  levy  was  made  by  the  fiscal 
court  to  pay  a  judgment  against  a  county  and  a  collector  of 
State  and  county  taxes  was  appointed,  and  gave  bead,  and 
his  attention  was  called  to  the  special  tax,  but  he  refaaed  to 
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oollect  it,  but  did  not  pretend  that  it  was  not  collectible,  he 
and  his  suretlea  ar&  liable  on  hifi  effifitfal  bond.    Idem 791 

15.  Same — Necessity  for  Certification  of  Levy. — It  Is  the  duty  of 
the  sherift  or  collector  of  revenue  to  take  notice  of  the  levy 
of  taxea  by  the  fiscal  court  and  to  collect  and  distribute  it 
as  by  law  required,  and  a  special  certification  of  the  Idvy  is 
not   required,     idem    792 

TELEGRAPHS— 

1.  Operation — ^Actions  for  Damages — Questions  for  Jury. — ^In  an 
action  against  a  telegraph  company  for  failure  to  deliver  a 
message  notifying  plaintiff  of  her  brother's  death,  where  the 
evidence  showed  that  the  brother  was  buried  the  same  even- 
ing before  she  could  have  reached  the  place,  but  if  she  had 
received  the  telegram  she  would  have  telegraphed  to  delay 
the  funeral,  and  her  wishes  would  have  been  complied  with» 
and  she  could  have  been  present  at  the  funeral  defendant's 
failure  to  deliver  the  message  was  sufficiently  the  proxi- 
mate cause  of  plaintiff's  inability  to  attend  the  funeral,  land 
consequent  grief,  to  warrant  the  submission  of  the  issue  to 
the  jury.    Western  Union  Telg.  Co.  v.  Caldwell  42 

2.  Same — ^Verdict — Excessive  Damages. — In  an  action  against  a 
telegraph  company  for  failure  to  deliver  a  message  notifying 
plaintiff  of  her  brother's  death,  whereoy  she  was  prevented 
from  attending  his-  funeral,  a  verdict  for  $1,000,  though  more 
than  snould  have  been  awarded,  is  not  so  excessive  and  pal- 
pably unjust  as  to  warrant  a  reversal.    Idem 42 

TIE  VOTE>-See  Elections,  4. 

TRAMWAY — See  Eminent  Domain. 

TRESPASSERS— See  Railroads.  19,  20,  21. 

UMPIRE — See  Fire  Insurance,  6,  7. 

USURPATION  OF  OPFICE>~See  Office  and  Officer,  6.  6,  7— 
Schools  and  School  Districts,  5. 

VENUE)— See  Fire  Insurance,  1. 

VERDICT — See  Criminal  Law,  15-^Telegrapbs,  2. 

WAIVERr-See  Contracts,  8,  9,  10. 
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Warning  Order— Wills. 
WARNING  ORDER— See  Judgments,  3. 
WARRANTY— See  Guardian  and  Ward,  2— Sales,  1. 

WILLS— 

1.  Property  Passing— Damages  for  Death. — ^Under  Constitution 
section  241  and  Ky.  Stats.,  1903,  section  6,  recovery  may  be 

'  had  for  wrongful  death,  and  the  proceeds  become  a  part  of 
decedent's  estate,  where  he  leaves  no  wife,  parents,  or  chil- 
dren, to  go  to  his  relatives  after  the  payment  of  his  debts. 
Under  Ky.  Stats.,  1903,  section  4839,  a  will  takes  effect  as  if 
executed  immediately  before  the  testator's  death.  Section 
4826  authorizes  one  to  will  any  estate  he  may  be  entitled 
to  at  his  death.  Held,  That  damages  recovered  by  an  admin- 
istrator for  decedent's  wrongful  death  do  not  pass  under  the 
will.     Sturges,  etc.,  v.  Sturges.  etc 80 

2.  Executors — Payment  of  Debts — Property  Available — ^Rigbt  of 
Action  for  Causing  Death. — Under  the  express  terms  of  Ky. 
Stats.,  1903,  section  6,  recovery  for  wronrful  death  is  subject 
to  the  payment  of  decedent's  debts  where  he  leaves  no  wife, 
parent,  or  children,  and  is  properly  applied  to  the  discharge 
of  lien  debts  against  devised  property.     Idem 80 

3.  Insurance  —  Mutual    Benefit    Association  —  Charter  —  Amend- 

ment.— The  Legislature  could  amend  the  statute  under  whica 
a  mutual  benefit  insurance  association  was  organized  so  as 
to  limit  the  scope  of  business  authorized  under  its  charter 
in  so  far  as  the  amendment  did  not  Impair  the  obligation  of 
existing    contracts.      Idem    '. 81 

4.  Same — Who  May  be  Beneficiary. — In  1894  a  mutual  beneUt 
association  was  chartered  to  insure  its  membership  and  to 
pay  the  death  benefits  to  the  members'  families,  executors, 
etc.  House  Bill  No.  370,  section  6  (as  amended  97  Ohio  Laws, 
p.  422) »  provides  such  associations  shall  pay  the  benefits  only 
to  the  family,  heirs,  etc.  Held,  That  the  as*-  'ation's  charter 
was  amended  by  the  act,  and  that  policy  contracts  entered 
into  between  it  and  its  members  after  the  act  took  effect 
must  conform  to  it,  and  hence  insured  could  not  validly 
designate  his  estate  as  beneuciary.     Idem  Si 

5.  Same — ^Void  Designation — Right  of  Former  Beneficiary. — ^A 
beneficiary's  rights  under  an  insurance  policy  are  unaffected 
by  a  void  attempt  to  substitute  beneficiaries.     Idem 81 

6.  Perpetuities — ^Suspension  of  Power  of  Alienation. — A  devise  of 

land  to  two  devisees,  upon  the  condition  that  devisees  shall 
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reside  on  the  farm,  the  farm  never  to  be  sold,  leased,  or 
rented,  no  blue  grass  field  to  be  pk>wed,  no  stock  to  be 
pastured  except  such  as  is  owned  by  the  devisees,  and  no 
tobacco  to  be  raised,  but  that,  should  either  of  the  devisees 
die  without  leavhig  Issue,  then  her  share  to  go  to  the  sur- 
viving devisee,  and  should  both  die  without  leaving  issue, 
then  the  land  to  go  to  a  third  person,  was  not  void  as  creat- 
ing a  perpetuity;  the  limitations  being  onxy  upon  the  land 
while  held  by  tne  devisees  first  named.  Holt's  Eixr.  v. 
DeshcQ 310 

7.  Devise    Subject   to  Payment    of    Money — Lien. — Under    Ky. 

Stats.,  1903,  section  2066,  providing  that,  when  any  property 
shall  be  devised  subject  to  the  payment  by  the  devisee  to 
another  of  a  sum  of  money,  the  latter  shall  have  a  lien  on 
the  legacy  for  the  sum  so  to  be  paid,  where  a  will  provided 
that,  should  either  of  two  devisees  die  without  leaving  issue, 
then  her  share  should  go  to  the  surviving  devisee  upon  pay- 
ment by  her  to  the  husband  of  the  aeceased  devisee  of  a 
sum  named,  the  husband  of  the  deceased  d'  isee  had  a  lien 
upon  her  share  of  the  land  to  secure  the  payment  of  the 
sum  named.     Idem    ^ 310 

8.  Devise  on  Ck)ndition — ^Reasonableness. — ^While  devisees  of 
land  on  condition  that  tbey  shall  reside  thereon  must  make 
it  their  residence,  a  temporary  absence  is  not  a  ground  of 
forfeiture.     Idem    310 
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